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PREFACE. 


If  an  apology  is  needed  for  the  publication  of  a 
book  on  a  subjqpt  which  has  been  treated  by  many 
able  pens,  it  may  perhaps  be  found  in  the  growth  of 
the  Constitution  of  the  United  States  which,  though 
confined  by  its  character  as  a  written  instrument  to 
certain  bounds,  was  yet  intended  "  to  live  and  take 
effect  in  all  successions  of  ages."  The  delegates  who 
sat  in  the  federal  convention  wisely,  therefore,  limited 
themselves  to  enumerating  the  powers  conferred  on 
the  government  and  the  objects  for  which  they  were 
to  be  exercised,  and  left  the  task  of  devising  the  means 
to  those  who  were  to  administer  the  system  which  they 
had  framed.  The  government  of  the  United  States, 
consequently,  has  a  capacity  for  adaptation  "  to  the 
various  crises  of  human  affairs,"  which  is  rarely  found 
in  written  constitutions.  Although  it  is  the  same 
government  which  went  into  operation  a  century  ago, 
it  has  undergone  the  development  incident  to  maturity, 
and  can  act  with  an  assured  strength  which  was  neces- 
sarily wanting  at  the  commencement. 
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The  transition  might  have  been  indefinitely  post- 
poned had  not  the  Civil  War  awakened  the  American 
people  to  a  sense  that  their  national  existence  was 
endangered  by  the  laxity  with  which  the  Constitution 
was  construed  and  administered,  and  that  it  could  not 
be  preserved  without  a  vigorous  exercise  of  the  author- 
ity vested  in  the  President  and  Congress.  Above  all, 
they  were  made  to  feel  that  the  United  States  are  a 
government  of  and  for  the  people,  acting  directly  on 
them,  and  having  a  paramount  claim  to  their  allegiance 
which  may  be  enforced  by  arms  as  well  as  laws.  The 
existence  of  such  a  right  and  duty  is  plainly  written  in 
the  Constitution.  Though  long  questioned  in  some  quar- 
ters, it  was  vindicated  by  Hamilton  and  Webster  with 
unanswerable  logic,  and  finally  put  at  issue  in  the  Civil 
War,  and  decided  in  favor  of  the  United  States.  The 
arduous  conflict  with  secession  called  forth  powers  that 
had  previously  lain  dormant,  and  the  peril  to  which 
the  country  was  exposed  naturally  inclined  the  courts 
to  strengthen  the  government,  and  uphold  every  law 
passed  in  good  faith  for  the  suppression  of  the  insurrec- 
tion. Some  of  the  acts  done  under  the  stress  of  such 
a  struggle  lay  near  the  boundary  line  of  the  Constitu- 
tion, if  not  beyond  its  verge,  and  gave  rise  to  complex 
questions  which  were  brought  into  court.  The  steps 
taken  during  the  height  of  a  civil  war,  and  for  the  re- 
organization of  the  hostile  territory  when  overt  resist- 
ance ceased,  were  for  the  first  time  in  the  history  of 
mankind  submitted  to  the  judiciary,  and  tested  by 
forensic  and  constitutional  principles.  It  is  not  sur- 
prising  that   the   intricate    problems   thus    presented 
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were  viewed  dilBferently  even  by  candid  minds,  and 
that  while  some  of  the  best  citizens  thought  that  force 
had  been  carried  to  an  extent  which  endangered  free- 
dom, others  were  of  opinion  that  the  vindication  of 
national  authority  and  the  maintenance  of  the  Union 
were  a  prime  necessity,  to  which  inferior  considera- 
tions must  yield.  The  situation  was  the  more  diffi- 
cult because  some  of  the  cases  were  new  to  public 
law,  or  had  never  been  authoritatively  examined  and 
defined ;  many  were  of  the  first  impression  under  the 
Constitution  of  the  United  States,  and  all  had  to  be 
considered  and  decided  while  the  fires  of  the  recent 
conflict  were  still  smouldering.  Hence  arose  a  conflict 
of  opinion  on  the  bench  not  less  than  at  the  bar,  and 
controversies  of  great  moment  were  not  imfrequently 
adjudged  by  a  divided  court,  and  sometimes  by  a  bare 
majority  of  five  voices  against  four.  A  vast  and  un- 
travelled  field  was  thus  thrown  open  for  critical  exami- 
nation and  research,  and  years  may  pass  before  it  is 
thoroughly  explored.  Under  such  circumstances  the 
duty  of  a  student  of  public  law  is  both  difficult  and 
obvious.  Jurisprudence  is  a  science  which  must  suffer 
unless  pursued  with  a  single  eye  to  truth ;  and  while 
the  decisions  of  a  court  of  last  resort  are  conclusive 
between  the  parties,  they  are  also  steps  in  the  process 
by  which  an  accurate  conception  of  public  and  private 
law  may  ultimately  be  attained. 

A  writer  who  passes  them  in  review  should  therefore 
give  the  opinions  of  the  judges,  whether  conflicting  or 
concurrent,  as  fully  as  circumstances  will  permit,  and 
yet  not  hesitate  to  state  his  own,  and  the  grounds  on 
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which  they  have  been  formed.  Should  he  err  in  such 
an  endeavor  he  may  still  hope  that  his  mistakes  will  be 
corrected  by  abler  thinkers,  and  may  indirectly  contri- 
bute to  form  the  public  opinion  which  in  the  long  run 
guides  legislators  and  courts. 

I  may  add  that  this  work  is  an  embodiment  of  a 
course  of  lectures  delivered  in  the  Law  School  of  the 
University  of  Pennsylvania,  with  such  additions  and 
modifications  as  are  made  requisite  by  the  current  of 
decision  and  events. 

The  author  has  been  assisted  in  reading  the  proof- 
sheets  and  otherwise  by  Frederick  M.  Leonard,  Esq., 
and  in  the  preparation  of  the  index,  by  Albert  B. 
Weimer,  Esq. 


J.   I.   CLARK  HARE. 


Philadelphia, 

October  22,  1888. 
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necessary,  a  Judicial  Question.  —  Monopolies.  —  Destruction  of  Prop- 
erty to  prevent  it  from  falling  into  Hostile  Hands,  or  the  Spread  of 
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Fire  or  Infection.  —  The  Operation  of  the  Police  Power  during  In- 
surrection or  an  Invasion  as  Martial  Law.  —  The  Fifth  and  Four- 
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authorized.  —  An  Invalid  Municipal  Tax  or  Subscription  susceptible 
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Money  without  the  Consent  of  a  Remainder-man  who  is  under  no 
Disability.  —  The  Legislature  cannot  authorize  the  Conversion  of 
Land  where  no  Legal  Necessity  exists.  —  Legislative  Action  for  such 
Purposes  forbidden  in  some  of  the  States.  —  The  Power  should  be 
exercised  through  the  Courts. 


XXll  TABLE  OF  CONTENTS. 

LECTURE  XXXVII. 

Pages  823-843. 

What  constitutes  Property  in  the  Sense  of  the  Fifth  and  Fourteenth 
Amendments.  —  Taking  away  the  Remedy  is  a  Deprivation  of  the 
Right.  —  Choses  in  Action  are  as  much  Property  as  Things  actually 
possessed.  —  That  which  Another  may  Dispose  of  absolutely,  or  con- 
vert to  his  own  Use,  is  not  mine.  —  The  Survivorship  of  a  Joint  Ten- 
ant, and  a  Remainder  after  an  Estate  Tail  are  within  this  Principle.  — 
.  Dower  and  Tenancy  by  the  Curtesy.  —  A  Man's  Papers  are  Property. 
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of  this  Principle  in  Criminal  Proceedings  and  to  Debts.  —  A  Man  may 
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LECTURE  XXXVIII. 

Pages   844-857. 

The  Fifth  and  Fourteenth  Amendments  forbid  the  Deprivation  of  Life, 
Liberty,  or  Property  without  Notice  or  a  Hearing  by  some  duly  con- 
stituted Tribunal. — The  Legislature  cannot  adjudicate  or  retroac- 
tively declare  the  Meaning  of  a  Statute.  —  The  Law  of  the  Land  is 
the  Rule  existing  when  the  Right  in  Question  was  acquired,  as  inter- 
preted and  applied  by  the  Courts.  —  Acts  ordering  a  Re-hearing  or 
New  Trial  are  Invalid.  —  The  Want  of  Jurisdiction  cannot  be  cured 
retroactively  by  a  Statute.  —  Either  Branch  of  Congress  may  make 
Rules  for  the  Preservation  of  Order  and  punish  a  Violation  of  them  as 
Contempt.  —  The  House  of  Representatives  or  Senate  cannot  compel 
the  Production  of  Papers  or  the  Attendance  of  Witnesses  in  Civil 
Cases,  although  the  Interests  of  the  United  States  are  involved.  — 
Their  Power  in  this  Regard  in  the  Preparation  and  Trial  of  an  Im- 
peachment, or  the  Investigation  of  Charges  which  may  lead  to  the 
Expulsion  of  a  Member. 
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Due  Process  of  Law  as  guaranteed  by  the  Fourteenth  Amendment  does 
not  require  that  the  Case  shall  be  submitted  to  a  Jury,  and  is  satisfied 
when  Provision  is  made  for  a  Hearing  by  a  Duly  Constituted  Tri- 
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bunal.  —  What  the  Organic  Laws  of  the  Several  States  provide  is, 
that  Trial  by  Jury  shall  continue  as  it  stood  when  they  were  framed.  — 
The  Right  is  specifically  guaranteed  in  Criminal  Cases  by  the  Con- 
stitutions of  the  Several  States,  but  agreeably  to  the  View  taken  in 
Pennsylvania,  may  be  withheld  in  creating  a  New  Offence.  —  A  Pre- 
liminary Finding  by  the  Grand  Jury  is  indispensable  in  the  Federal 
Courts  under  the  Fifth  Amendment,  but  is  not  secured  in  the  States 
by  the  Fourteenth.  —  The  Right  of  a  Jury  Trial  in  Civil  Cases 
depends  in  general  on  the  English  Law  as  it  was  brought  to  this 
Country  and  adopted  here. — Proceedings  in  Chancery  and  the  Ad- 
miralty, For  a  Divorce,  and  Under  the  Right  of  Eminent  Domain, 
ordinarily  take  place  without  a  Jury;  and  so  of  Contempts  of  Court 
and  the  Assessment  of  Taxes.  —  Cases  may  be  decided  summarily  by 
a  Justice  of  the  Peace  or  Commissioner  if  there  is  an  unclogged  Right 
of  Appeal  to  a  Court  and  Jury.  —  Can  a  Judgment  against  a  Servant, 
Surety,  or  Corporation  be  made  conclusive  on  the  Master,  Principal 
Debtor,  or  Corporators  ? 
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An  Action  may  be  maintained  against  an  Officer  or  Agent  of  a  State  or  of 
the  General  Government  for  Property  taken  or  held  under  Cover  of  an 
Illegal  Law  or  Order.  —  Such  a  Suit  is  not  against  the  State  or  within 
the  Terms  of  the  Eleventh  Amendment,  nor  does  it  transgress  the  Rule 
that  a  Right  of  Property  cannot  be  judicially  enforced  against  a  Foreign 
Sovereign  or  Country.  —  The  Maxim  that  the  King  can  do  no  Wrong 
applies  to  the  States  and  the  United  States,  and  Acts  which  transcend 
the  Organic  Law  are  to  be  imputed  to  the  Persons  by  whom  they  are 
performed,  though  done  at  the  Command  of  the  Governor  or  of  the 
President,  or  in  Pursuance  of  an  Unconstitutional  Statute. 
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Whatever  Force  is  requisite  for  the  Protection  of  Individuals  or  the  Com- 
munity is  lawful.  —  The  Principle  applies  in  Peace,  but  has  a  Wider 
Scope  during  Insurrection  or  Invasion.  —  Arms  may  be  used  by  the 
Sheriff  in  dispersing  a  Mob,  and  the  Military  employed  in  Aid  of  the 
Civil  Power.  —  Soldiers  act  on  such  Occasions  as  Special  Constables, 
and  are  answerable  to  the  Law  in  Court  for  their  Conduct.  —  Goods 
may  be  thrown  Overboard-  during  a  Storm  to  preserve  the  Vessel,  or  a 
House  blown  up  to  arrest  a  Conflagration.  —  Destruction  of  Property 
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during  War  to  prevent  it  from  falling  into  the  Hands  of  the  Enemy 
rests  on  the  same  Principle.  —  An  Unlawful  Command  is  not  a  Justifi- 
cation, though  coming  from  the  Chief  Magistrate,  a  Court,  General,  or 
other  Military  or  Civil  Superior.  —  A  Naval  OflBcer  or  Collector  is  an- 
swerable for  the  Illegal  Seizure  of  a  Vessel  under  Instructions  given 
by  the  President.  —  A  Recovery  in  Damages  may  be  had  against  a 
General  or  the  Officer  acting  at  his  Command  for  the  Seizure  of  prop- 
erty during  a  Campaign,  unless  the  Need  was  urgent  or  the  Defendant 
had  Probable  Cause  for  so  regarding  it.  —  What  constitutes  such  a 
Cause  is  an  Inference  of  Law  from  the  Facts,  but  the  Facts  are  for  the 
Jury. 

LECTURE  XLn. 

Pages  921-928. 

Martial  Law  an  Application  of  the  Principle  of  the  Police  Power  to  the 
Exigencies  of  War. — The  Right  of  a  General  during  Insurrection 
and  Invasion  analogous  to  that  of  the  Sheriff  in  quelling  a  Riot. — 
There  is  this  Difference,  that  in  dealing  with  the  Enemy,  whether  In- 
vaders or  Insurgents,  the  General  is  beyond  the  Scope  of  the  Municipal 
Law,  and  answerable  only  under  the  Laws  of  War.  —  The  Citizens  on 
whose  Behalf  the  War  is  waged  cannot  be  deprived  of  Life,  Liberty, 
or  Property  except  on  the  Ground  of  Necessity.  —  Martial  Law  is 
recognized  to  this  Extent  by  the  Common  Law,  and  cannot  be  carried 
farther  under  the  Constitution  of  the  United  States.  —  It  has  been  said 
to  be  unknown  in  England,  but  may  be  exercised  there  during  Insur- 
rection. —  Enemies,  whether  Invaders  or  Insurgents,  may  be  tried  and 
sentenced  by  a  Court-Martial  for  a  Violation  of  the  Laws  of  War.  — 
The  Sentence  of  a  Court-Martial  conclusive  where  it  has  Jurisdiction, 
but  in  the  Absence  of  Jurisdiction  the  Court  and  the  Persons  acting 
under  it  are  alike  Trespassers. 


LECTURE  •XLIIL 

Pages  929-953. 

Military  Law,  Military  Government,  and  Martial  Law.  —  Military  Law 
as  authorized  by  the  Constitution  consists  of  the  Rules  made  by  Con- 
gress for  the  Government  of  the  Land  and  Naval  Forces  of  the  United 
States.  —  It  and  the  Jurisdiction  of  the  Tribunals  convened  under  it 
are  confined  to  Persons  in  the  Military  or  Naval  Service  of  the  Gov- 
ernment. —  A  Citizen  cannot  be  brought  within  the  Jurisdiction  of  a 
Court-Martial  by  finding  that  he  is  an  Enemy  or  Soldier,  contrary  to 
the  Fact.  —  Officers  of  the  Army  and  Navy  accountable  to  the  Civil 
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Courts  for  their  Conduct  to  the  Men  under  their  Command.  —  Soldiers 
hold  a  Twofold  Relation,  and  may  be  punished  for  the  same  Act  by 
a  Court-Martial  and  by  the  Civil  Tribunals.  —  Congress  cannot  exempt 
Persons  in  the  Naval  or  Military  Service  from  Liability  for  Acts  done 
contrary  to  the  State  Laws.  —  The  Power  "  to  make  Rules  for  the  Gov- 
ernment of  the  Land  and  Naval  Forces"  should  be  read  in  the  light 
of  the  "Mutiny  Act." 


LECTURE  XLIV. 

Pages  954-984. 

Martial  Law  in  England,  France,  and  the  United  States.  —  It  Grows  out 
of  and  is  Limited  by  Necessity.  —  The  Validity  and  Statutory  Effect 
of  a  Declaration  of  Martial  Law.  —  Views  taken  on  this  head  in  Ex 
parte  Milligan.  —  A  State  may  equally  with  the  United  States  employ 
its  Military  Force  against  Insurgents  and  hold  them  as  Prisoners  of 
War.  —  Can  Congress  render  the  President  a  Dictator,  or  provide  that 
acts  done  under  color  of  authority  from  him  shall  not  be  Trespasses? 
Is  a  causeless  Military  Order  a  justification  for  a  Trespass  or  a  breach 
of  Contract  ?  —  Courts-Martial  and  Military  Commissions ;  their  rapid 
growth  and  extension  in  the  United  States.  —  Should  the  Prosecutor 
select  the  Judges? 


LECTURE  XLV. 

Pages  985-1002. 

The  Jurisdiction  of  the  Federal  Courts  depends  on  the  Nature  of  the 
Cause  or  the  Character  of  the  Parties.  —  The  Object  in  the  former  case 
is  to  enforce  the  Constitution,  Laws,  or  Treaties  of  the  United  States ; 
in  the  latter,  to  provide  an  Impartial  Tribunal.  —  A  State  decision 
against  a  Right  or  Privilege  claimed  under  the  Constitution,  or  the 
Laws  or  Treaties  made  in  pursuance  thereof,  may  be  taken  by  an 
Appeal  or  Writ  of  Error  to  the  Supreme  Court  of  the  United  States. 
—  Where  both  Parties  so  claim,  a  decision  in  favor  of  either  is  against 
the  Right  or  Privilege  asserted  by  the  other.  —  The  Circuit  Courts  of 
the  United  States,  if  Congress  so  provide,  may  take  cognizance  of 
cases  potentially  involving  a  Federal  Question,  although  it  is  not 
raised  or  put  at  issue.  —  Suits  by  or  against  Corporations  chartered  by 
the  United  States  are  within  the  Rule,  although  the  validity  of  the 
Charter  is  not  denied.  —  A  baseless  Claim  of  a  Right  or  Privilege  under 
the  Constitution  or  Laws  of  the  United  States  will  not  give  the  Fed- 
eral Courts  Jurisdiction  originally  or  by  removal. 
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LECTUEE   XLVI. 

Pages  1003-1022. 

Growth  of  Admiralty  Jurisdiction  in  the  United  States.  — Extends  above 
the  Ebb  and  Flow  of  the  Tide,  and  may  be  exercised  over  all 
Navigable  Waters  affording  a  means  of  interstate  or  foreign  Com- 
merce. —  Includes  Marine  Policies,  Charter-parties,  and  other  Con- 
tracts ancillary  to  Navigation.  —  How  related  to  the  Power  over 
Commerce.  —  May  attach  to  Vessels  trading  between  Ports  of  the 
same  State.  —  Covers  Injuries  done  to  and  on  board  of  Vessels,  though 
resulting  from  the  Obstruction  of  the  Channel. — But  not  Injuries 
done  by  Vessels  to  Bridges  or  other  fixed  Structures.  — May  be  exer- 
cised as  to  Controversies  among  Foreigners.  ■ —  Admiralty  Jurisdiction 
in  rem  exclusive  of,  that  in  personam  concurrent  with  the  State  tri- 
bunals.—  Jurisdiction  under  the  Act  limiting  the  Liability  of  Owners 
to  the  amount  of  their  interest  in  the  Vessel.  —  Seizure  by  Marshal  of 
a  Vessel  levied  on  by  Sheriff  invalid.  —  Contracts  for  the  Construction 
of  a  Vessel  do  not  fall  within  the  Jurisdiction  of  the  Admiralty,  and 
may  be  Prosecuted  in  rem  in  the  State  courts. 

LECTURE  XLVn. 

Pages  1023-1040. 

Jurisdiction  from  the  Character  of  the  Parties.  —  Suits  by  and  against 
the  United  States.  —  Ambassadors  and  Consuls.  —  Where  a  State  is  a 
Party.  —  Controversies  between  Citizens  of  different  States.  —  To  give 
Jurisdiction  on  this  ground,  each  Party  on  one  side  must  be  of  a  dif- 
ferent State  from  all  on  the  other.  —  Where  such  is  the  case,  the 
Distribution  of  an  Estate,  the  Probate  of  a  Will,  Compensation  under 
the  Right  of  Eminent  Domain,  and  Pecuniary  Demands,  are  equally 
within  the  Jurisdiction  of  the  Circuit  Courts.  —  Corporations  are  citi- 
zens of  the  States  by  which  they  are  created.  —  Ancillary  Proceedings 
between  Citizens  of  different  States.  —  Residence  not  necessarily  Citi- 
zenship.—  Federal  Courts  limited,  but  not  inferior.  —  Where  the  Rec- 
ord does  not  show  Jurisdiction,  the  Judgment  is  erroneous,  though 
not  void.  — Judgments  without  Jurisdiction  are  null,  and  may  be  set 
aside  Collaterally. 

LECTURE   XLVIIL 

Pages  1041-1054. 

Suits  against  a  State.  —  Appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States.  —  A  Writ  of  Error  to  a  State  court  is  not  a  suit 
against  the  State,  even  when  she  is  the  plaintiff  below  and  defendant 
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in  error.  —  Cases  arising  under  the  Constitution  and  Laws  of  the 
United  States  are  within  the  Grant  of  Judicial  Power,  although  the 
fund  or  property  in  dispute  is  held  for  or  claimed  by  a  State,  unless  Re- 
dress cannot  be  given  without  proceeding  to  Judgment  and  Execution 
against  the  State.  —  Pennsylvania  and  Virginia  Resolutions,  as  to  the 
Organization  and  Powers  of  the  Supreme  Court  of  the  United  States. 


LECTURE  XLIX. 
Pages  1055-1078. 

The  States  exempt  from  Suit  wherever  they  have  not  irrevocably  waived 
the  Privilege.  —  Object  and  Effect  of  the  Eleventh  Amendment.  —  A 
Recovery  may  be  had  in  Damages  or  specifically  against  the  Officers  or 
Agents  of  a  State  for  things  wrongfully  Taken  by  them  on  her  behalf, 
although  she  is  Interested,  and  cannot  be  Served  with  Process.  —  A 
State  Treasurer  will  not  be  decreed  to  refund  Money  which  has  been 
illegally  Extorted  and  paid  into  the  Treasury,  although  he  may  be  made 
personally  Answerable  in  Damages.  —  A  plain  ministerial  Duty  may  be 
Enforced  by  a  mandamus.  —  A  mandamus  will  not  be  issued  to  Compel 
the  Exercise  of  a  Discretionary  Power.  —  A  State  cannot  be  Compelled 
Specifically  to  perform  a  Contract  by  a  Suit  against  its  Officers.  —  Are 
Taxation  and  the  Selection  of  Jurors  simply  Ministerial?  —  A  Bill  in 
Equity  cannot  be  filed  against  the  Officers  of  a  State  where  she  is  di- 
rectly interested ;  but  the  Rule  does  not  apply  when  her  Interest  grows 
out  of  a  Command  which  she  is  constitutionally  Powerless  to  Give.  — 
The  Object  of  the  Eleventh  Amendment  was  to  guard  the  States 
against  Suits  for  Debts  and  on  Contracts,  and  not  to  enable  them  to 
despoil  the  Citizen  and  rely  on  their  Sovereignty  as  a  Defence. 


LECTURE   L. 

Pages  1079-1106. 

The  Judiciary  Act  of  1789  as  contrasted  with  subsequent  Legislation.  — 
Removal  of  Causes  under  the  "  Force  Bill,"  and  the  Revised  Statutes. 
—  Jurisdiction  under  the  Patent  Laws,  and  as  to  Contracts  for  the 
Sale  and  Letting  of  Patents.  —  Petitions  for  the  Removal  of  Causes, 
and  what  they  must  set  forth.  —  The  State  Court  cannot  inquire  into 
the  Facts,  but  both  Courts  stand  at  the  same  Level  as  regards  the  Law; 
and  neither  can  bind  or  conclude  the  other.  —  The  Circuit  Court  can- 
not take  the  Case,  and  the  State  Court  should  not  let  it  go,  unless  the 
Record  shows  that  the  Circumstances  justify  and  require  the  Change.  — 
Both  courts  may  proceed- notwithstanding  the  Filing  of  the  Petition, 
subject  to  a  Writ  of  Error  to  the  Supreme  Court  of  the  United  States.  — 
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It  is  enough,  when  the  Jurisdiction  is  original,  that  the  parties  should 
be  from  different  States  at  the  Time  when  the  Judgment  is  entered ; 
but  the  Cause  cannot  be  Removed  on  the  Ground  of  Citizenship, 
unless  the  requisite  Conditions  exist  when  the  Suit  is  instituted,  as 
well  as  when  the  Application  is  made.  —  The  Right  of  Removal  cannot 
be  circumscribed  by  State  Legislation.  —  In  determining  whether  the 
Right  exists  the  Court  will  have  Regard  to  the  actual  Relations  of  the 
Parties,  and  not  to  the  Order  in  which  they  are  ranged  by  the  pleader. 
—  Inconveniences  incident  to  the  Removal  of  Causes  under  the  exist- 
ing laws.  —  Separable  Controversies,  and  Removal  for  local  Prejudice 
or  Influence. 

LECTURE   LI. 

Pages  1107-1119. 

The  State  Courts  are  not  bound  by  the  decisions  of  the  Federal  Courts  as 
to  Questions  arising  under  the  Local  Law,  and  beyond  the  Scope  of 
the  Powers  conferred  on  Congress.  —  Conflict  of  State  and  Fed- 
eral Jurisdiction,  and  its  Effect  on  the  Administration  of  Justice.  — 
Congress  cannot  regulate  the  purely  Internal  Commerce  of  a  State, 
nor  can  they  Modify  or  Repeal  the  Rules  laid  down  by  the  State 
Courts  with  regard  to  Matters  which  are  reserved  to  the  States.  — 
Power  claimed  and  exercised  by  the  Supreme  Court  of  the  United 
States  under  this  head.  —  Does  the  Legislative  Authority  of  the  Fed- 
eral Judiciary  over  Contracts  extend  beyond  that  of  Congress  ?  —  There 
are  in  many  States  as  to  certain  Subjects  two  different  Rules:  one  fol- 
lowed by  the  State,  the  other  by  the  Federal  Courts ;  and  the  Result 
of  the  Cause  depends  on  the  Tribunal  where  the  Suit  is  brought.  — 
Is  the  Commercial  Law  of  the  Civilized  Nations  susceptible  of  being 
Reduced  to  a  common  Standard  ?  —  Authorities  bearing  on  this 
point. 

LECTURE  LII. 

Pages  1120-1140. 

The  United  States  have  no  general  or  common-law  Authority  to  punish 
Crime;  and  their  Criminal  Jurisdiction  is  confined  to  the  offences 
enumerated  in  the  Constitution;  to  Violations  of  such  "  necessary  and 
proper  laws  "  as  are  made  by  Congress,  and  to  Acts  done  in  the  Ter- 
ritories and  such  places  as  have  been  ceded  by  the  States.  —  In  Eng- 
land Treason  is  an  Offence  against  the  Person  or  Sovereignty  of  the 
King,  and  may  consist  in  a  Conspiracy  which  is  not  carried  into  effect. 
— ^It  consists  under  our  Constitution  in  levying  War  against  the 
United  States  or  giving  Aid  and  Comfort  to  their  Enemies.  A  Plot 
to  subvert  the  Government  or  the  Assassination  of  the  President  is 
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not  treason,  but  may  be  visited  with  Death  or  such  other  Penalties 
as  may  be  prescribed  by  Congress.  —  The  Law  of  Nations  requires 
every  Government  to  use  Diligence  to  prevent  Acts  that  are  of  a  na- 
ture to  injure  other  Nations  with  which  it  is  at  peace.  —  Counterfeit- 
ing the  Money  or  Securities  of  a  Foreign  Country,  or  manufacturing 
Spurious  Notes  or  Coin  with  an  Intent  to  circulate  them  abroad  is  an 
Offence  within  this  Principle.  —  Piracy  is  Robbery  or  other  act  done 
feloniously  on  the  High  Seas,  contrary  to  International  Law. 


LECTUKE   LIII. 

Pages  1141-1166. 

Criminal  Jurisdiction  of  the  United  States  over  the  District  of  Columbia 
and  such  other  places  as  are  ceded  by  the  States  or  acquired  by  Treaty. 
—  It  is  exclusive  of  the  States  and  so  far  National  that  while  the 
Offence  must  be  committed  within  the  Place,  the  Culprit  may  be 
arrested  wherever  he  is  found.  —  The  Acquisition  of  Land  within  a 
State  under  the  right  of  Eminent  Domain  does  not  confer  Jurisdiction 
on  the  United  States  unless  sanctioned  by  the  State  Legislature.  —  A 
State  may  reserve  its  Jurisdiction  while  ceding  the  Land,  and  when 
such  is  the  case  punish  a  Murder  committed  in  a  Fort  belonging  to 
the  United  States,  although  both  Parties  are  in  the  Military  Service 
of  the  Federal  Government.  —  Congress  have  the  Police  Power  in  the 
Territories  which  is  withheld  in  the  States,  and  may  enact  any  Law 
.  that  is  not  forbidden  by  the  Constitution. — The  Violation  of  any 
necessary  and  proper  Law  passed  by  Congress  may  be  visited  with 
such  Penalties  as  they  choose  to  inflict.  —  An  act  which  is  injurious  to 
a  State  and  to  the  United  States  may  be  punished  by  both.  —  Congress 
cannot  punish  the  Infraction  of  a  State  Law  except  by  adopting  it  as 
their  own,  nor  of  any  Law  which  is  not  within  the  Scope  of  the  Powers 
conferred  by  the  Constitution.  —  An  Indictment  involving  a  Federal 
•question  may  be  removed  from  a  State  to  a  Federal  Court,  and  the 
accused  liberated  if  unconstitutionally  detained.  —  The  Supreme  Court 
has  no  general  Authority  to  revise  the  Judgments  of  the  Circuit 
Courts  in  Criminal  Cases;  but  may  give  relief  by  a  Habeas  Corpus 
where  the  proceeding  is  without  Jurisdiction  or  Unconstitutional. 


LECTURE   LIV. 

Pages  1167-1188. 

Distribution  of  Jurisdiction  among  the  Federal  Courts.  —  The  Original 
Jurisdiction  of  the  Supreme  Court  is  confined  to  Cases  affecting  Am- 
bassadors,  other  Public  Ministers,  and  Consuls,  and  those  in  which  a 
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State  will  be  a  Party.  —  The  grant  of  Original  Jurisdiction  in  such 
Cases  does  not  preclude  the  Exercise  of  Appellate  Jurisdiction  in  the 
same  Cases.  —  It  is  not  Exclusive  of  the  Inferior  Courts.  —  The  Federal 
Laws  may  be  administered  by  the  State  Courts,  and  the  State  Laws 
by  the  Federal  Courts.  —  Demands  arising  in  one  Sovereignty  may 
be  Enforced  by  the  Tribunals  of  another,  and  an  Assignee  in  Bank- 
ruptcy may  proceed  in  a  State  Court.  —  Aliens  may  be  Naturalized 
by  the  State  Courts,  which  may  also,  if  Congress  so  provide,  deter- 
mine the  Compensation  due  for  the  Exercise  of  Eminent  Domain  by 
Congress. 

LECTUKE   LV. 

Pages  1169-1208. 

A  Trespass  committed  by  a  Federal  Officer  is  a  Violation  of  the  State 
Laws,  and  not  of  the  Laws  of  the  United  States,  although  he  may  be 
acting  Officially,  and  under  Color  of  a  Judicial  Writ  or  an  Act  of  Con- 
gress. —  An  Action  will  lie  in  a  State  Court  against  the  Marshal  for 
arresting  A  under  a  Writ  against  B,  or  levying  on  his  Goods;  and  so 
of  the  Seizure  of  a  Vessel  by  a  Collector  of  the  Custonas  under  an  Ille- 
gal Order  from  the  President.  —  Things  or  Persons  held,  though  ille- 
gally, for  the  Government  cannot  be  taken  out  of  the  Hands  of  its 
Officers  by  a  Replevin,  or  Habeas  Corpus,  from  a  State  Court,  unless 
the  Authority  relied  on  is  a  Pretence,  or  used  as  a  Cover  for  a  Private 
Wrong.  —  The  Marshal  cannot  levy  on  Goods  attached  by  Sheriff.  — 
If  the  Court  has  Jurisdiction  of  the  Cause  and  the  Parties,  the  Judg- 
ment cannot  be  set  aside  because  the  Suit  or  Prosecution  is  founded 
on  an  Unconstitutional  Statute. 


LECTURE  LVI. 

Pages  1209-1231. 

Persons  held  ministerially  by  a  Federal  officer  under  an  unconstitutional 
Command  or  Statute  of  the  United  States  might  formerly  be  liberated 
by  a  Habeas  Corpus  from  a  State  Tribunal.  —  It  is  now  a  conclusive 
Answer  to  such  a  Writ  that  the  Petitioner  is  "  Confined  under  the 
Authority  or  Claim  or  Color  of  the  Authority  of  the  United  States  by 
an  officer  of  that  Government."  —  The  return  to  the  Habeas  Corpus 
must  nevertheless  set  forth  enough  to  show  distinctly  that  the  Impris- 
onment is  under  the  Authority  of  the  United  States  and  to  exclude 
the  idea  of  Imposition  or  Oppression.  —  A  State  Court  cannot  restrain 
an  officer  of  the  United  States  in  the  Performance  of  a  Duty  imposed 
by  Congress,  whether  the  act  be  or  be  not  Constitutional.  —  Although 
a  Habeas  Corpus  or  Replevin  may  not  be  issued  by  a  State  Court  for 
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Things  or  Persons  wrongfully  taken  or  held  for  the  United  States,  the 
officer  may  be  made  Personally  Answerable  in  Trover  or  Trespass.  — 
Distinction  between  proceedings  in  rem,  which  are  a  Justification  against 
all  the  World,  and  a  Foreign  Attachment,  or  Fieri  facias,  which  only 
binds  the  Defendant's  Interest  in  the  Goods.  —  The  Sheriff  or  Marshal 
"will  not  ordinarily  be  enjoined  from  selling  the  Goods  of  one  man  under  a 
Writ  against  another,  and  the  Remedy  is  an  Action  against  him  or  the 
Purchaser.  —  A  State  Court  cannot  enjoin  Proceedings  in  the  Federal 
Courts,  and  the  Federal  Courts  are  forbidden  to  issue  an  Injunction  to 
the  State  Courts.  —  A  State  cannot  punish  an  offence  against  the  Laws 
of  the  United  States.  —  A  false  Oath  in  a  State  Court  in  the  Adminis- 
tration of  a  Law  of  the  United  States  may  be  Punished  by  the  State. 
—  Acts  which  are  prejudicial  to  a  State  and  the  United  States  may  be 
Punished  by  both  Governments.  —  A  Penal  Law  of  the  United  States 
may  be  adopted  by  a  State,  and  will  then  be  Indictable  in  its  Courts. 


LECTUEE  LVII. 

Pages  1232-1271. 

Congress  Authorized  to  Coin  Money  and  regulate  the  Value  thereof.  — A 
Promise  to  pay  Ten  Silver  Dollars  Numerical,  and  may  be  fulfilled  by 
the  tender  of  an  Eagle,  or  of  any  Coins  that  will  together  make  up  the 
Sum.  —  Payment  to  be  made  in  whatever  Money  is  Lawful  when  the 
Time  arrives.  —  Contracts  to  pay  a  given  Number  of  Dollars  distin- 
guished from  Contracts  for  the  Delivery  of  Bullion  or  Specific  Coins. 

—  Bank-notes  issued  with  the  Sanction  of  the  Government,  Money 
in  the  ordinary  acceptation  of  the  Term.  —  One  Metal  may  be  Substi- 
tuted for  another,  or  the  Intrinsic  Value  of  the  Coin  lessened  rela- 
tively to  Past  Contracts  as  well  as  Future.  —  Is  Printing  Coining  ? 
and  can  Paper  be  Used  instead  of  Metal  ?  —  The  Debates  in  the  Fed- 
eral Convention  not  a  Sure  Guide  in  the  Interpretation  of  the  Consti- 
tution.—  The  power  to  Borrow  carries  with  it  an  Implied  Right  to 
issue  Bills  of  Credit,  but  not  to  render  them  a  Legal  Tender  or  to  exact 
Forced  Loans.  — Can  Paper  Money  be  made  a  Legal  Tender  under  the 
Right  to  declare  War  or  the  Right  to  Tax  ?  —  The  Power  to  Regulate 
Commerce  relates  directly  to  the  Means  by  which  Trade  is  prosecuted, 
and  includes  the  Currency  not  less  than  Telegraphy  or  Navigation.  — 
The  Power  to  Coin  Money  is  enabling,  and  does  not  preclude  a  recourse 
to  other  Means.  — The  Framers  of  the  Constitution  unwilling  to  Sanc- 
tion or  Prohibit  Paper  Money.  —  The  Implied  Powers  are  as  much 
a  part  of  the  Expressed  Powers  as  if  they  were  conferred  in  Terms. 

—  Congress  or  a  State  Legislature  may,  in  the  exercise  of  their  Powers, 
incidentally  impair  Property  or  Contracts. 
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LECTURE  LVIII. 

Pages  1272-1287. 

The  Legal  Tender-  Acts  approved  by  the  Secretary  of  the  Treasury 
and  passed  by  Congress.  —  So  much  of  this  Legislation  as  consisted 
in  issuing  United  States  Notes,  and  'suppressing  the  Notes  of  the 
State  Banks,  sustained  by  the  Supreme  Court;  but  rendering  Paper 
Dollars  a  Legal  Tender  held  Unconstitutional  by  a  Majority  of  the 
Judges.  —  Reasons  for  this  Decision  as  assigned  by  the  Chief-Justice. 
—  The  words  Necessary  and  Proper,  like  the  Tenth  Amendment,  are 
at  once  Admonitory  and  Directory.  —  An  implied  Power  must  be  ap- 
propriate, and  consistent  with  the  Spirit  of  the  Constitution.  —  In  his 
opinion,  the  Legal  Tender  Acts  not  only  impaired  the  Obligation  of 
Contracts,  but  operated  as  a  Deprivation  without  due  Process  of  Law.  — 
The  Answer  to  this  view  is,  that  Contracts  for  the  payment  of  Money 
are  presumed  to  be  made  in  Subordination  to  the  Power  of  Congress 
over  the  Currency,  and  with  notice  that  it  may  be  exercised. 

LECTUEE  LIX. 

Pages  1288-1310. 

The  Legal  Tender  Acts  reconsidered,  and  their  Validity  affirmed  by  a  di- 
vided Court.  —  The  Constitution  should  be  liberally  construed  in  view 
of  its  object,  which  is  Government. — It  speaks  in  General  Terms, 
and  enumerates  without  defining.  —  How  the  Power  to  make  all 
necessary  and  proper  Laws  should  be  Interpreted.  —  The  necessity 
need  not  be  Absolute,  and  all  means  which  are  plainly  adapted  to  the 
end,  and  consistent  with  the  Letter  and  Spirit  of  the  Constitution  are 
Valid.  —  The  right  to  issue  Bills  of  Credit  in  the  form  of  Greenbacks 
recognized  by  the  Minority  as  well  as  the  Majority  of  the  Court;  and 
making  them  a  Legal  Tender  is  a  necessary  and  proper  means  of  giv- 
ing them  Currency.  —  A  Judgment  of  the  Supreme  Court  is  not 
necessarily  conclusive  of  the  Principle.  —  Powers  resulting  from  their 
relation  to  the  Objects  of  the  enumerated  Powers.  —  The  Right  to 
Govern  Territory  acquired  by  Treaty  or  Conquest  falls  under  this 
Head.  —  The  Power  to  declare  Paper  Money  a  Legal  Tender  may  be 
exercised  during  Peace.  —  "  Supreme,"  as  applied  to  the  Powers  of 
the  United  States,  synonymous  with  "  Sovereign." 
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LECTUEE  I. 


The  Constitution  of  the  United  States.  —  Twofold  Sources  of  its  Interpre- 
tation; viz.,  the  Instrument  itself,  and  the  History  of  the  Institutions 
and  Events  that  preceded  its  Adoption.  —  Its  relatively  long  Endurance 
contrasted  with  the  many  recent  Changes  in  the  Government  of  France 
and  with  the  Innovations  of  the  past  Fifty  Years  in  England.  —  The 
Character  of  its  Fraraers;  Washington.  — Their  Conservatism.  —  The 
Essential  Elements  of  the  Constitution  not  devised  by  them,  but  the 
Result  of  the  Experience  of  the  Anglo-Norman  race. — The  War  of 
Independence  not  a  Revolution,  but  a  Defence  of  Established  Rights.  — 
The  United  States  a  Sovereign  and  Integral  Nation,  not  a  mere  Alli- 
ance of  Independent  States.  —  Weakness  of  the  Confederation. 

In  entering  upon  the  study  of  the  nature  and  origin  of  our 
government,  I  need  not  enlarge  on  the  dignity  and  importance 
of  a  subject  that  commends  itself  to  the  attention  of  every 
American.  The  Constitution  of  the  United  States  is,  next  to 
the  English  Constitution,  the  great  monument  of  public  law 
of  modern  times,  and  one  of  the  most  instructive  topics  that 
can  be  presented  to  a  philosophic  mind. 

If  the  formative  principles  were  mainly  derived  from  the 
mother-country,  they  were  applied  under  circumstances  that 
were  to  a  great  extent  unprecedented,  and  gave  rise  to  prob- 
lems which  are  constantly  growing  in  complexity  and  import- 
ance. The  first  and  greatest  of  these  was.  How  to  reconcile 
local  self-government  with  national  sovereignty,  —  a  question 
of  grave  and  increasing  significance,  not  only  here,  but  in 
Germany,  in  Austro-Hungary,  in  France,  and  in  the  United 
Kingdom  of  Great  Britain  and  Ireland ;  in  short,  wherever 
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2  INTERPRETATION  OF  THE   CONSTITUTION. 

mankind  seek  to  practise  the  art  of  freedom.  The  science  of 
politics  must,  therefore,  be  everywhere  incomplete  without  a 
knowledge  of  the  theory  and  working  of  a  republic  which  is 
at  once  one  and  multiple,  national  and  federal ;  but  the 
American  lawyer  has  a  direct  and  practical  interest  in  such 
an  inquiry.  The  duty  which  he  owes  to  his  country  cannot 
be  performed  in  ignorance  of  her  organic  laws,  and  an  accu- 
rate acquaintance  with  their  provisions  is  essential  to  success 
in  the  higher  walks  of  his  profession.  Our  tribunals  do  not, 
like  those  of  other  countries^  simply  expound  the  statute  and 
customary  law,  but  have  the  difficult  function  of  interpreting 
the  Constitution,  and  annulling  every  regulation  or  command 
which  transcends  its  limits.  The  judiciary  is  the  balance- 
wheel  which  keeps  the  General  Government  and  the  States 
within  their  respective  orbits,  and  prevents  them  from  clash- 
ing with  each  other  or  infringing  the  constitutional  rights  of 
the  citizen.  This  arduous  task  would  be  impracticable  but 
for  the  aid  of  a  Bar,  which,  though  deficient  in  organization, 
and  having  no  common  centre,  is  still  fruitful  in  able  and  up- 
right men,  who  might  shine  with  greater  brilliancy  if  gathered 
at  a  capital,  but  could  hardly  diffuse  a  more  useful  or  steadier 
light.  This  honorable  charge  will  soon  devolve  on  you,  and 
it  will  be  your  duty  as  members  of  the  Bar  to  maintain  the 
bulwarks  that  were  raised  by  the  founders  of  the  Republic, 
and  strengthened  in  after  years  by  Marshall,  Webster,  Pink- 
ney,  and  other  jurists,  whose  reputation  will  grow  with  time, 
and  be  cherished  as  long  as  the  Republic  endures. 

The  Constitution  of  the  United  States  is  a  statute  framed 
for  the  government  of  a  nation  ;  and  it  is  an  established  prin- 
ciple that  the  meaning  of  a  statute  must,  like  that  of  a  deed, 
be  drawn  from  the  four  corners  of  the  instrument  with  little 
or  no  regard  to  parol  or  exti'insic  evidence. 

The  language  used  in  debate  may  indicate  the  wishes  and 
inclinations  of  individual  legislators  ;  but  it  is  to  the  collective 
judgment  of  the  assembly  as  finally  and  authentically  pro- 
nounced that  we  must  look  for  the  law.  Still,  there  is  a  legit- 
imate aid  to  be  derived  in  the  interpretation  of  any  instrument 
from  a  knowledge  of  the  circumstances  out  of  which  it  arose  ; 
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and  we  are  told  on  great  authority  that  in  construing  statutes 
we  may  use  the  mischief  which  they  were  meant  to  obviate 
as  a  guide  to  the  nature  and  extent  of  the  remedy.  We  may, 
therefore,  even  in  a  legal  and  technical  study  of  the  Constitu- 
tion, properly  inquire  by  what  events  it  was  preceded,  who 
were  the  parties,  under  what  influences  they  acted,  by  what 
motives  they  were  impelled.  Indeed,  without  the  aid  of  his- 
tory we  should  often  be  wholly  in  the  dark,  because  the 
words  employed  in  the  Constitution  are  not  infrequently 
terms  of  art,  and  their  explanation  must  be  sought  in  the 
annals  of  the  country  whence  we  derive  our  law.  The  insti- 
tutions under  which  we  live  are  to  a  great  extent  an  offshoot 
from  those  of  England  ;  and  where  the  analog}^  fails,  the  differ- 
ence arises  from  specific  and  well-defined  causes  and  is  hardly 
less  instructive  than  the  resemblance.  They  are  in  short, 
two  successive  phases  in  the  development  of  the  same  race  ; 
their  past  is  the  germ  of  our  present,  and  England  is  under- 
going a  transformation  which  may,  at  no  remote  period, 
render  her  political  and  social  condition  much  nearer  to  that 
of  the  United  States  than  it  is  at  present.  One  who  is  un- 
acquainted with  the  efforts  through  which  English  liberty 
was  established  can  hardly  understand  the  provisions  by 
which  our  forefathers  sought  to  guard  their  own  freedom; 
and  the  pages  of  Hallam  and  Blackstone  are  an  almost  indis- 
pensable preliminary  or  adjunct  to  the  study  of  Hamilton  and 
Marshall.! 

In  turning  from  the  history  of  other  countries  to  that  of 
the  United  States,  we  shall  find  nothing  more  remarkable 
than  the  length  of  time  during  which  the  Constitution  has 
endured,  giving  order,  prosperity,  and  happiness  to  the  Amer- 
ican people.  This  may  seem  a  paradoxical  assertion  with 
regard  to  a  frame  of  government  that  has  not  much  exceeded 
the  fourscore  years  allotted  to  the  life  of  man,  the  foundation 
of  which  was  witnessed  by  persons  still  living  and  who  may 
conceivably  behold  its  fall.  But  everything  in  this  world  is 
relative  ;  and  if  all  political  institutions  are  liable  to  change, 

1  See  Munn  v.  Illinois,  94  U-.  S. ;  Boyd  v.  The  United  States,  116  U.  S. 
616,  626;  Palairet's.App.,  67  Pa.  477,  485. 
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experience  has  shown  that  none  are  so  essentially  transitory 
as  those  through  which  nations  in  times  of  crisis  seek  to  re- 
store order  or  place  liberty  on  a  secure  foundation.  Written 
constitutions  have  almost  always  been  inscribed  on  the  sand, 
failing  in  the  hour  of  their  birth,  or  passing  away  soon  after, 
without  leaving  a  trace  of  their  existence. 

Seldom  have  brighter  anticipations  been  entertained  by 
the  friends  of  humanity  and  freedom  than  when  the  great 
body  of  the  French  people  arose  from  a  prolonged  servitude 
to  do  away  with  the  privileges  of  caste,  and  assert  the  right 
of  mankind  to  self-government.  Everything  at  first  seemed 
to  promise  a  prosperous  issue,  —  the  mild  and  virtuous  temper 
of  the  king,  the  liberal  views  entertained  by  the  greater  part 
of  the  wealthy  and  educated  classes,  the  large  number  of  able 
and  intellectual  men  who  had  made  the  science  of  politics  a 
study,  and  whose  writings  were  then  instructing  Europe. 

There  was,  moreover,  the  example  of  England  and  the 
United  States  to  point  the  way  to  a  well-ordered  freedom. 
Yet  were  these  hopes  destined  to  a  bitter  disappointment,  — 
the  most  disastrous  eclipse  that  ever  darkened  the  annals  of 
a  people.  The  Constitution  adopted  in  1791,  only  two  years 
after  the  foundation  of  our  present  form  of  government,  was, 
in  the  course  of  another  year,  swept  away  by  the  Reign  of 
Terror  ;  and  the  history  of  France  has  since  been  a  long  series 
of  efforts  to  find  some  mean  between  anarchy  and  despotism, 
some  government  wise  and  strong  enough  to  reconcile  liberty 
and  order,  and  protect  the  citizen  without  depriving  him  of 
freedom.  The  various  forms  of  Democracy,  of  Republican- 
ism, of  Despotism,  and  of  Monarchy,  have  been  essaj'ed  in 
turn  without  finding  repose,  and  each  laid  aside,  to  be  taken 
up  again  in  a  vicious  round  from  which  there  seems  to  be 
no  exit. 

There  are  those  who  would  seek  the  explanation  of  this 
result  in  the  character  of  the  French  people,  —  in  the  sup- 
posed defects  of  the  Celtic  race,  prone  to  change,  and  inca- 
pable of  the  self-control  necessary  to  free  government.  But 
the  true  reasons  are,  as  I  suppose,  those  assigned  by  Mr. 
Burke,  —  that  institutions  must  be  the  fruit  of  time  and  cir- 


INSTABILITY  OF  GOVERNMENT  IN  FRANCE.  5 

cumstances,  and  that  a  nation  which  breaks  with  its  past  will 
find  that  it  has  hopelessly  disorganized  the  future.  In  fram- 
ing a  government,  as  in  building  a  house,  we  must  use  what 
lies  at  hand ;  and  skill  is  shown,  not  in  ideal  plans,  but  in 
reducing  the  materials  which  we  actually  possess  to  shape 
and  form. 

France  is  once  more  constituted  as  a  republic  ;  and  the 
good  sense  and  moderation  of  her  people  under  the  trying 
circumstances  of  the  Franco-German  war  justify  the  hope 
that  liberty  may  be  established  on  a  durable  basis.  The 
lessons  of  the  last  ninety  years  have  apparently  done  much 
to  strengthen,  to  discipline,  and  to  educate  the  desire  for 
freedom  with  which  she  was  instinct  during  the  Middle  Ages, 
and  which,  though  temporarily  suppressed  by  the  policy  of 
Richelieu  and  the  firm  hand  of  Louis  XIV.,  broke  forth  with 
such  volcanic  force  at  the  close  of  the  last  century. 

The  art  of  self-government  cannot  be  taught  by  school- 
masters or  learned  from  books,  but  must  be  acquired  thrgugh 
the  accumulated  experience  of  generations,  handed  down 
traditionally.  It  is  to  such  a  cause  rather  than  to  any  original 
superiority  of  the  Anglo-Saxon  people  over  the  other  Indo- 
Germanic  tribes  that  we  may  attribute  the  success  of  free 
institutions  in  England  and  the  United  States.^ 

^  It  may  be  observed  in  this  connection  that  the  emigration  of  a  people 
"who,  like  the  Chinese,  have  always  been  under  a  despotic  government, 
to  a  country  ruled  by  universal  suffrage,  can  hardly  fail  to  be  attended 
with  one  or  the  other  of  the  following  inconveniences.  Confer  the  right 
of  voting,  and  the  emigrants  will  use  it  ignorantly  or  become  the  tools 
of  demagogues;  withhold  it,  and  they  will  be  maltreated  by  the  laboring 
classes  with  whom  they  are  brought  into  competition,  and  may  look  in 
vain  for  protection  to  the  magistrates  and  police,  who  are  chosen  by  and 
sympathize  with  their  oppressors.  This  is  every  day's  experience  in 
California;  and  the  subjoined  extract  from  the  correspondence  of  the 
Philadelphia  "Ledger"  of  Sept.  19,  1880,  shows  that  it  is  not  unknown 
in  New  York :  — 

"  The  whole  trouble  originated  with  the  young  '  hoodlums/  who  are  appar- 
ently permitted  by  the  police  to  maltreat  every  poor  Chinaman  they  see  in  the 
street,  San  Francisco  fashion.  If  a  Chinaman  undertakes  to  defend  himself,  the 
police  uniformly  place  him  in  custody ;  but  his  assailants  usually  are  permitted 
to  go  free." 
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It  is  not  only  as  contrasted  with  the  governments  of  Con- 
tinental Europe  that  the  Constitution  of  the  United  States 
may  claim  the  merit  of  stability.  England  has  during  the 
last  fifty  years  felt  the  hand  of  innovation  ;  and  the  changes 
resulting  from  Catholic  Emancipation,  from  the  Reform  Bill 
of  1832,  from  the  waning  influence  of  the  House  of  Lords, 
and  from  the  recent  introduction  of  household  suffiage,  sur- 
pass in  magnitude  and  importance  any  that  have  been  ac- 
complished in  our  own  country.  It  deeply  concerns  us  to 
inquire  what  led  to  a  result  disappointing  the  hopes  of  the 
enemies  of  the  Republic,  and  surpassing  the  expectations 
of  many  of  its  friends,  and  how  the  men  of  that  day  came 
to  form  a  government  that  should  survive  them  and  endure 
for  the  benefit  of  succeeding  generations. 

In  entering  on  this  investigation,  it  would  be  unjust  not  to 
advert  to  the  character  of  the  men  themselves.  They  were 
for  the  most  part  the  natural  leaders  of  the  people.  In  saying 
this  I  do  not  mean  that  their  ascendency  was  due  to  the  acci- 
dents of  birth,  wealth,  or  position,  although  these  had  their 
influence.  What  I  mean  is,  that  they  were  men  whom  nature 
had  made  or  circumstances  formed  for  command.  Accus- 
tomed to  the  exercise  of  power  and  the  burden  of  responsibility 
during  our  colonial  history,  and  on  a  larger  theatre  by  the 
struggle  for  independence,  they  brought  to  the  administration 
of  the  nascent  commonwealth  a  large  and  varied  experience 
admirably  suited  to  the  grave  and  difficult  task  in  hand.  Their 
character  is  shown  in  the  admirable  tone  of  the  State-papers 
of  the  period,  and  by  what  remains  of  the  debates  in  Congress 
and  the  Convention,  which,  with  a  large  and  liberal  refer- 
ence to  history  and  to  general  principles,  were  yet  never  be- 
trayed into  metaphysical  subtlety  or  abstract  speculation,  and 
always  knew  how  to  avoid  the  clouds  when  it  was  necessary 
to  tread  upon  the  solid  ground.^     Englishmen  by  descent, 

1  Chatham  justly  said  in  his  place  in  the  House  of  Lords  that  when 
"  they  considered  the  decency,  firmness,  and  moderation  of  the  papers 
transmitted  from  America,  they  could  not  but  respect  their  cause  and  wish 
to  make  it  their  own.  He  had  read  Thucydides  and  studied  the  master- 
states  of  ancient  and  modern  times ;  but  he  knew  of  no  nation  or  body  of 
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they  had  the  marked  features  of  the  English  mind,  —  a  dis- 
trust of  theory,  a  disposition  to  cling  to  facts,  a  willingness  to 
follow  and  be  guided  by  the  thread  of  precedent;  happily 
tempered  by  the  spirit  of  philosophical  inquiry,  in  which  France 
was  then  the  mistress  of  Europe.  Though  for  the  most  part 
thinkers  of  no  common  order,  they  were  yet  essentially  men 
of  action, —  soldiers,  farmers,  legislators,  law3^ers,  whose  lives 
had  been  spent  in  court,  in  the  Colonial  Legislatures,  in  the 
pursuits  of  agriculture  and  commerce,  in  subduing  the  wilder- 
ness and  the  savage  foes  which  the  wilderness  contained,  and 
later  still  in  devising  means  to  conduct  the  war  with  England, 
or  in  encountering  her  armies  in  the  field.  Not  infrequently 
these  occupations  met  in  the  same  individual,  who  passed  in 
turn  from  the  farm  to  the  camp,  from  the  camp  to  the  Bar  or 
Senate.  Warren,  the  physician,  fell  among  the  first  at 
Bunker  Hill.  Hamilton  was  hardly  more  conspicuous  as  a 
statesman  than  as  an  accomplished  soldier  and  leader  of  the 
Bar.  In  Franklin,  the  printer,  were  found  the  man  of  science, 
the  philosopher,  the  legislator,  the  diplomatist,  the  winning 
and  sagacious  man  of  the  world. 

This  versatility  of  genius,  this  capacity  to  bring  the  knowl- 
edge acquired  in  one  pursuit  to  bear  in  another,  which  was 
then,  as  now,  a  marked  characteristic  of  the  American  people, 
was  strikingly  exemplified  in  the  life  of  the  man  who  stood  at 
their  head,  and  presided  in  the  Convention  that  devised  the 
Constitution.  I  need  hardly  say  that  I  refer  to  Washington, 
At  the  outset  of  his  career  engaged  in  the  comparatively  hum- 
ble occupation  of  a  surveyor;  then  commanding  the  troops 
of  Virginia  against  the  French  and  Indians ;  afterwards  a 
country  gentleman  and  agriculturist,  representing  his  county 

men  who  for  solidity  of  reasoning,  force  of  argument,  and  sagg-city  and 
wisdom  of  conclusion,  under  the  most  difficult  and  complicated  circum- 
stances, could  be  preferred  to  the  Congress  at  Philadelphia."  Praise 
from  such  lips  may  count  for  much ;  but  it  is  of  greater  consequence  that 
the  same  qualities  were  consistently  displayed  throughout  the  struggle 
for  independence,  and  during  the  process  of  constructing  a  government 
to  fill  the  place  oi  that  which  had  been  overthrown,  and  that  not  to  chance, 
but  to  a  rare  union  of  firmness  and  moderation,  we  are  indebted  for  the 
great  and  fortunate  result. 
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iu  the  House  of  Burgesses  ;  subsequently  leading  through  the 
long  and  arduous  contest  with  Great  Britain,  and  not  less  the 
trusted  counsellor  of  Congress  than  the  stay  of  the  armies  in 
the  field,  —  no  way  of  life  could  have  afforded  a  wider  scope, 
or  been  better  fitted  to  bring  forth  and  enlarge  the  faculties 
that  were  needed  to  steer  the  country  through  the  waves  of 
revolution  to  the  destined  port  that  lay  beyond. 

I  have  dwelt  thus  long  on  the  temper  of  the  men  who 
formed  and  represented  public  opinion  during  our  revolution- 
ary history,  because  it  seems  to  me  the  clew  to  the  result 
which  followed.  It  might  have  been  predicted,  as  the  event 
proved,  that  they  would  disturb  nothing  that  could  be  allowed 
to  remain  with  safety,  would  use  existing  means  when  they 
were  at  hand,  and  when  these  failed  would  be  guided  by 
analogy  in  supplying  the  deficiency.  They  were,  in  short, 
practical  and  sagacious  statesmen,  who,  while  recognizing  the 
necessity  for  change  resulting  from  time  and  circumstances, 
were  yet  quick  to  perceive  that  if  the  future  could  be  deduced 
from  any  other  source  than  the  past,  it  would  still  be  wiser  to 
remould  the  past  than  to  discard  it  and  build  on  a  new  foun- 
dation. But  great  as  was  their  sagacity,  it  might  have  been 
unavailing  if,  like  the  delegates  who  sat  not  long  afterwards 
in  the  French  national  assembly,  they  had  found  society  hope- 
lessly disorganized,  a  mass  containing  hidden  fires  and  ready 
to  break  into  conflagration  at  the  approach  of  light  and  air. 
Under  such  circumstances,  the  best  and  most  patriotic  efforts 
are  too  often  unavailing  to  save  a  country  from  perils  that 
have  become  insuperable.  Fortunately,  no  such  impracticable 
task  awaited  those  who  undertook  the  reorganization  of  our 
government.  The  outline  of  the  Constitution  was  already 
indicated  by  the  force  of  circumstances,  and  all  that  remained 
to  be  done  was  to  fill  it  up  in  accordance  with  the  long  estab- 
lished traditions  and  sentiments  of  the  people.  Success  would 
best  be  attained  by  avoiding  novelty  of  design  and  originality 
of  conception,  and  adapting  existing  institutions  to  the  altered 
state  of  things. 

It  was  not  requisite  to  enter  on  the  domain  of  speculation, 
or  to  go  back  to  first  principles.     The  true  method  for  the 
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establishment  of  a  government  that  should  be  at  once  free 
and  durable,  had  been  ascertained  by  experience,  and  was  no 
longer  a  subject  of  dispute  among  the  English  race.  That 
government  should  be  representative  and  not  purely  demo- 
cratic ;  that  numbers  should  not  always  or  at  once  control, 
but  according  to  some  fixed  rule  prescribed  by  law ;  that  the 
legislative,  executive,  and  judicial  powers  should  be  confided 
to  different  hands  and  kept  as  far  as  possible  distinct  and 
separate;  that  the  judges  should  be  independent,  and  the 
legislature  divided  into  two  branches  serving  as  a  mutual 
check,  —  were  axioms  which  no  public  man  on  either  side  of 
the  Atlantic  was  likely  to  dispute ;  and  it  was  equally  well 
recognized  that  centralization  should  be  avoided  and  local 
matters  left  to  the  decision  of  those  chiefly  interested.  This 
in  the  "mark"  —  the  "hundred,"  the  count}^  and  the  town- 
ship—  had  been  a  distinctive  feature  of  Teutonic  liberty,  and 
found  an  additional  guaranty  on  this  side  of  the  Atlantic  in 
the  Colonial  franchises  and  the  rights  and  liberties  of  the 
several  States. 

The  above  enumeration  shows  how  small  a  part  of  the 
machinery  of  the  government  of  the  United  States  was  de- 
vised by  the  framers  of  the  Constitution  —  how  much  taken 
from  forms  which  long  and  constant  use  had  rendered  not 
less  venerable  than  familiar.  The  English  Constitution  was  in 
fact,  to  a  great  extent,  reproduced  in  ours,  —  not  servilely,  or 
with  a  desire  to  imitate,  but  as  being  in  its  ultimate  develop- 
ment the  most  harmonious  expression  of  principles  which 
had  been  endeared  to  the  Anglo-Norman  race  by  centuries  of 
patriotic  effort,  and  which  were  the  moving  cause  of  the  war 
that  had  separated  the  Colonies  from  England. 

And  here  it  seems  proper  to  remark  that  this  contest, 
though  commonly  styled  the  American  Revolution,  had  in  it 
little  that  deserves  the  name.  It  was  not,  like  the  French 
Revolution,  an  uprising  of  one  portion  of  society  against  the 
oppressive  domination  of  another,  an  effort  for  freedom  by 
a  people  who  had  long  been  enslaved.  It  was  a  purely  de- 
fensive struggle,  prosecuted  by  men  whose  claim  to  be  free 
had   never   been    questioned,   to   vindicate   long-established 
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lights  and  chartered  privileges.  The  leaders  were  generally 
from  the  wealthier  classes,  valuing  themselves  on  their  de- 
scent or  family  connection,  and  —  which  seldom  happens  when 
revolution  is  on  foot — continued  to  hold  a  first  place  until  the 
contest  was  brought  to  a  successful  issue.  When  that  came, 
nothing  had  been  subverted.  Laws,  religion,  propert}',  re- 
mained on  their  former  basis ;  the  only  alteration  was  the 
severance  of  the  tie  that  had  bound  the  Colonists  to  the 
mother-country.  Never  did  a  revolt,  destined  to  produce 
such  momentous  results,  work  so  little  immediate  change.  A 
traveller  passing  through  the  countr}'  might  have  seen  the 
poverty  and  suffering  incident  to  an  arduous  and  protracted 
contest ;  but  he  would  hardly  have  guessed  that  one  sove- 
reignty had  been  overthrown,  and  another  instituted.  This 
general  acquiescence,  this  orderly  transition  to  a  new  series  of 
events,  was  due  to  causes  which  had  never  before  in  the  his- 
tory of  the  world  prevailed  to  anything  like  the  same  extent. 
The  early  Colonists  brought  the  principles  of  self-government 
with  them  from  England,  and  began  to  put  them  in  practice 
almost  before  landing  from  their  ships.  Each  colony  became 
a  miniature  republic,  enacting  its  own  laws,  choosing  many 
of  its  local  magistrates,  providing,  or  neglecting  to  provide, 
for  its  own  defence.  Following  the  lead  of  England  like  a 
fleet  of  small  craft  in  the  wake  of  a  man-of-war,  they  yet  had 
in  themselves  all  that  was  essential  to  separate  existence,  and 
might  at  any  moment  if  cast  adrift,  spread  tbeir  sails  with  a 
not  unreasonable  hope  of  reaching  port.  When  a  governor 
nominated  by  the  proprietary,  or  by  the  Crown,  had  been 
replaced  by  one  chosen  by  the  people,  the  change  was  accom- 
plished. The  other  branches  of  government  remained  the 
same,  and  were  administered  as  they  had  been  previously. 
In  Connecticut  and  Rhode  Island  there  was  absolutely  no 
alteration.  The  governor  had  always  been  elected  by  the 
people,  and  the  charters  which  had  been  granted  by  the 
Crown  sufficed  for  the  government  of  the  State  after  allegi- 
ance to  the  Crown  had  ceased,  and  were  not  laid  aside  until 
a  comparatively  recent  period.  That  can  hardly  be  called 
revolution  where  government  remains  for  the  greater  part  on 
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the  same  basis ;  and  it  is  only  in  a  limited  sense  that  such  a 
term  can  be  applied  to  the  War  of  Independence.  When 
Louis  XVIII.  returned  to  France  at  the  Restoration,  the 
Comte  d'Artois  declared  that  the  only  difference  was  one 
Frenchman  more.  It  might  have  been  said  with  more  truth 
that  the  overthrow  of  the  supremacy  of  England  was  but  a 
sentiment  the  less,  so  light  had  been  the  yoke,  so  full  the 
exercise  of  the  right  of  self-government.  Yet  the  change 
was  not  on  that  account  necessarily  the  less  material.  If 
things  influence  us  through  the  ideas  which  they  impress, 
ideas  are  for  many  purposes  things.  What  the  sun  is  to  the 
planets,  keeping  each  in  its  appropriate  sphere,  the  mother- 
country  had  been  to  the  Colonial  system.  It  was  through 
their  allegiance  to  the  Crown  that  the  Colonists  had  felt  and 
acted  as  one  people ;  and  there  was  reason  to  apprehend  that 
the  rupture  of  the  common  tie  would  be  followed  by  discord 
that  might  end  in  an  internecine  conflict. 

The  several  States  were  not  merely  deficient  in  wealth  and 
population,  they  did  not  sufficiently  possess  the  respect  and 
affections  of  the  people.  It  was  jealousy  of  a  central  power, 
rather  than  devotion  to  the  local  sovereignties,  that  pre- 
vented the  earlier  formation  of  an  efficient  general  govern- 
ment. The  Colonists  no  doubt  had  the  local  pride  which 
binds  the  burgher  to  his  town,  the  peasant  to  his  homestead. 
Virginia  was  then  as  now  peculiarly  dear  to  Virginians ;  the 
inhabitant  of  Massachusetts  felt  a  just  pride  in  his  Puritanic 
descent;  the  Philadelphian  clung  to  his  city;  and  the  rice- 
planter  of  the  Santee  or  the  Edisto  entertained  that  exclu- 
sive regard  for  South  Carolina  which  has  been  displayed 
with  so  much  intensity  since  she  became  a  State :  but  these 
sentiments  were  essentially  provincial.  They  were  not,  and 
could  not  be,  in  any  just  sense  national. 

The  patriotism  of  the  Colonists  was  a  patriotism  of  race. 
The  mother-country  was  still  familiarly  spoken  of  as  home ; 
under  her  flag  they  had  successfully  combated  the  French 
and  their  savage  allies.  They  fondly  claimed  her  common 
law  as  the  best  guaranty  of  their  freedom.  It  was  by  virtue 
of  their  birthright  as  Englishmen  that  they  took  up  arms 
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against  the  arbitrary  measures  of  the  English  Parliament; 
and  this  birthright  was  one  common  to  them  all.  When  it 
was  assailed  by  a  blow  struck  in  Massachusetts,  all  felt  the 
injury,  and  united  for  the  common  defence.  As  the  contest 
proceeded,  it  changed  its  character,  resulting  in  a  declaration 
of  independence.  A  new  people  came  into  existence ;  an- 
other nation  was  born  into  the  world.  That  nation  was  not 
Virginia,  or  Massachusetts,  or  Pennsylvania ;  it  was  the 
United  States  of  America.  As  if  by  prophetic  anticipation, 
the  nascent  commonwealth  was  baptized  by  a  name  indicat- 
ing that  its  sway  was  to  be  continental  and  imperial. 

*'  My  Lords,  I  rejoice  that  America  has  resisted,"  ex- 
claimed Lord  Chatham  ;  and  it  was  as  Americans  that  we 
were  eloquently  vindicated  by  Burke  in  tlie  House  of  Com- 
mons. Washington's  care  was  for  the  Union  which  he 
helped  to  form,  and  he  was  saluted  as  father  by  the  entire 
country,  from  South  to  North.  The  fame  of  Franklin  re- 
dounded not  to  Massachusetts,  where  he  had  been  born,  nor 
to  Pennsylvania,  where  he  was  domiciled,  but  equally  to 
every  State  in  the  Union,  and  was  shared  by  all  Americans. 

While  the  United  States  was  regarded  as  a  whole  by  the 
best  and  most  patriotic  citizens,  there  were  many  obstacles 
to  the  realization  of  such  an  idea.  The  country  lay  par- 
celled out  into  thirteen  distinct  territories,  each  claiming  to 
be  sovereign,  but  wanting  nearly  all  that  is  essential  to  in- 
dependence. Each  had,  it  is  true,  a  regularly  organized 
government,  —  a  legislature,  an  executive,  a  judiciary,  the 
authority  to  levy  taxes,  to  make  and  administer  laws.  On 
the  other  hand,  nearly  all  these  things  were  wanting  to  the 
nation  in  its  collective  capacity  as  the  United  States. 

But  to  every  one  who  looked  below  the  surface,  it  was 
apparent  that  with  much  of  the  show  of  power,  the  States 
wanted  its  essentials ;  that  they  had  not  the  wealth,  the  popu- 
lation, nor  the  credit  requisite  for  national  existence.  Above 
all,  they  were  deficient  in  the  moral  force,  the  sense  of  obli- 
gation, which  binds  the  citizen  to  his  countr}^  the  subject  to 
his  king,  and  more  than  armies  prevents  rebellion. 

That  sentiment,  prior  to  the  Declaration  of  Independence, 
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took  the  form  of  a  loyal  devotion  to  the  Crown,  and  when 
the  Crown  fell,  became  justly  due  to  the  American  people. 
Community  of  laws,  of  origin,  of  language,  of  religion,  natu- 
ral boundaries,  all  that  goes  to  constitute  a  nation,  were 
theirs  already,  except  the  central  and  controlling  authority 
which  had  been  supplied  by  the  English  Government.  If  this 
want  could  be  made  good,  the  new  country  might  reasonably 
anticipate  a  long  era  of  prosperity.  If  it  could  not,  there 
was  too  much  reason  to  fear  that  the  clouds  which  darkened 
the  horizon  would  obscure  the  entire  atmosphere.  The 
States  were  too  near  not  to  become  enemies  if  they  at- 
tempted to  live  merely  as  friends.  Sprung  from  the  same 
blood,  members  of  the  same  household,  discord  must  inevita- 
bly ensue  unless  the  family  tie  was  recognized  and  some 
common  head  obeyed.  Established  by  grants  made  in  the 
wildest  ignorance  of  the  topography  of  the  great  unknown 
land  which  fortune  had  placed  at  the  disposal  of  the  English 
Crow^n,  they  had  for  the  most  part  no  natural  boundaries, 
did  not  follow  or  control  the  courses  of  the  great  rivers,  had 
in  some  instances  no  sure  means  of  access  to  the  sea.  If 
Pennsylvania  had  remained  an  isolated  commonwealth, 
patriotism  and  necessity  would  have  impelled  her  rulers  to 
acquire  such  control  of  the  capes  which  enclose  the  estuaries 
of  her  great  rivers  as  would  enable  commerce  to  find  an 
unobstructed  exit.  The  State  of  Delaware  might  have  fallen 
in  such  a  struggle,  and  Maryland  might  have  experienced  a 
similar  fate  in  a  contest  with  Virginia  for  the  dominion  of  the 
Chesapeake,  while  New  York  could  not  easily  have  suffered 
her  seaboard  on  the  Sound  to  be  monopolized  by  Connecti- 
cut. No  sufficient  means  could  be  devised  to  prevent  a  con- 
traband trade  between  the  States,  and  suppress  smuggling 
alons:  the  lines  of  the  frontier  that  ran  back  from  the  Atlan- 
tic,  across  the  Alleghanies  to  the  unexplored  West.  It  was 
absurd  and  visionary  to  suppose  that  the  several  States  could 
have  a  true  or  permanent  national  existence.  The  weaker 
would  inevitably  have  been  devoured  by  the  stronger;  the 
strongest  did  not,  with  the  exception  of  Virginia,  number  half 
a  million  of  souls.    All  were  wanting  in  the  wealth  and  power 
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necessary  to  command  respect  abroad  or  secure  obedience  at 
home.  If  a  Union  could  not  be  effected  peaceably,  it  would 
be  made  by  the  sword,  and  a  militar}^  despotism  would  take 
the  place  that  should  have  been  filled  by  a  commonwealth. 

These  truths  were  too  self-evident  to  be  denied,  and  made 
their  way  in  one  form  or  other  to  the  hearts  of  all  men.  Ac- 
cordingly, when  it  became  necessary  to  declare  the  independ- 
ence of  the  Colonies,  no  one  seems  to  have  entertained  the 
idea  that  the  act  would  give  birth  to  thirteen  separate  nation- 
alities, and  not  to  an  American  people.  On  the  contrary, 
Congress,  speaking  professedly  as  the  representative  of  the 
United  States  in  their  aggregate  and  national  capacity,  pro- 
ceeded to  declare,  not  the  several  States,  not  Massachusetts, 
Carolina,  or  Virginia,  but  these  United  Colonies  free  and 
independent. 

This  was  not  the  exercise  of  a  legally  delegated  power,  but 
was  a  revolutionary  act,  ratified  by  the  successful  result  of  the 
war.  Hence  an  inference  that  as  the  States  were  Provinces 
prior  to  the  Declaration  of  Independence,  so  they  retained 
that  character  subsequently,  and  did  not  become  severally  or 
individually  sovereign  through  a  declaration  made  in  their 
collective  capacity  as  the  United  States. 

This  argument  seems  to  be  sound  within  certain  limits ;  but 
should  not  be  pushed  too  far.  It  was  the  United  States,  and 
not  the  several  States,  which  sent  ambassadors  abroad  to  seek 
aid  from  foreign  nations.  It  was  with  the  United  States 
that  France  and  Spain  formed  treaties  of  recognition  and 
alliance.  If  South  Carolina  or  Massachusetts  had  withdrawn 
from  the  Confederacy,  the  Courts  of  Versailles  and  Madrid 
might  consistently  and  without  a  breach  of  faith  have  refused 
to  recognize  the  seceding  commonwealth.^ 

It  is  historically  as  well  as  politically  true  that  Virginia 
never  had  a  distinct  national  existence.  Her  greatest  states- 
men, her  most  earnest  patriots,  Washington  or  Patrick  Henry, 
made  no  such  claim.^ 

1  4  Madison's  Writings,  290,  321,  422. 

2  *'  Massachusetts  or  Virginia  is  no  better  defined  and  no  more  thought 
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While  recognizing  this  truth,  we  should  be  careful  to  dis- 
tinguish between  the  relations  of  the  States  to  foreign  powers 
and  their  relations  to  their  own  citizens.  In  renouncing  their 
allegiance  to  the  English  Crown,  the  Colonies  acted  severally 
for  certain  purposes,  collectively  for  others.  As  it  regards 
the  former,  they  became,  as  they  still  are,  sovereign,  though 
not  independent.  As  it  regards  the  latter,  they  mutually 
agreed  that  the  sovereign  powers  which  had  hitherto  been 
vested  in  the  English  Crown  and  Parliament,  should  pass 
to  a  new  government,  which,  though  having  no  direct  re- 
lation to  or  control  over  the  citizen,  was  yet  authorized  to 
bind  the  States  though  destitute  of  the  means  to  enforce 
the  obligation.  While  the  new  country  was  still  nascent, 
Articles  of  Confederation  were  executed  by  which  the  distinc- 
tive attributes  of  sovereignty  were  conferred  on  the  United 
States.  Congress  was  authorized  to  negotiate  treaties,  form 
alliances,  regulate  the  value  of  money,  make  war  and  peace  ; 
and  these  powers  were  withheld  from  the  several  States.  The 
authority  thus  conferred  was  not  a  mere  delegation  or  letter 
of  attorney  that  might  be  revoked  at  pleasure,  but  a  frame  of 
government  which,  though  imperfect,  was  designed  to  last 
through  successive  generations ;  and  that  this  might  not  be 
left  in  doubt,  the  Confederation  was  expressly  declared  to  be 
perpetual. 

A  State  or  people  which  has  forever  parted  with  preroga- 
tives such  as  those  above  enumerated,  which  cannot  make 
treaties,  send  ambassadors  to  foreign  Powers,  fix  the  value  of 
its  coin,  declare  war,  or  when  hostilities  have  commenced, 
negotiate  a  treaty  of  peace,  without  the  consent  of  another 
and  controlling  power,  can  scarcely  be  said  to  be  sovereign  in 
the  sense  in  which  sovereignty  is  synonymous  with  independ- 

of  by  foreign  powers  than  the  county  of  AVorcester  in  Massachusetts  is  by 
Virginia,  or  Gloucester  County  in  Virginia  by  Massachusetts ;  and  yet 
these  counties,  with  as  much  propriety,  might  oppose  themselves  to  the 
laws  of  the  State  in  which  they  are,  as  an  individual  State  can  oppose 
itself  to  the  Federal  Government,  by  which  it  is,  or  ought  to  be,  bound." 
Letter  of  Washington  to  Dr.  William  Gordon,  1  Bancroft's  History  of 
the  Constitution,  320,  Appendix. 
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ence.  Such  sovereignty  as  it  possesses  must  be  local  and 
municipal,  and  wants  the  distinguishing  features  which  entitle 
a  State  to  rank  in  the  family  of  nations.  Mr.  Jefferson,  in- 
deed, seems  to  have  thought  that  the  Confederation  was  tem- 
porary^, and  would  expire  by  the  implied  limitation  of  the 
grant  as  soon  as  independence  was  achieved ;  but  this  is  con- 
trary to  the  express  words  of  the  instrument.^ 

If  the  States  were  manifestly  wanting  in  the  requisites  to 
national  existence,  the  United  States  as  then  constituted  were 
equally  deficient,  although  from  different  causes.  There  was 
one  inherent  weakness  that  would  alone  have  rendered  the 
Articles  of  Confederation  impotent  for  the  purposes  of  govern- 
ment. The  legislation  of  Congress  was  ineffectual  until 
another  law  was  passed  to  enforce  it.  It  was  a  mere  recom- 
mendation that  might  be  disregarded  with  impunity.  The 
Congress  were,  for  instance,  authorized  to  raise  armies ;  but 
they  could  not  compel  a  single  man  to  serve,  except  by  calling 
on  the  States  for  their  respective  quotas,  which  might  be  with- 
held. They  might  ascertain  how  much  was  requisite  to  defray 
the  expenses  of  the  government,  but  they  could  not  lay  a  tax 
or  collect  dues  or  customs.  They  might  borrow  money,  if 
any  one  was  credulous  enough  to  lend  it ;  but  the  only  means 
of  payment  were  through  requisitions  on  the  States,  which 
there  was  an  increasing  disposition  to  refuse.  It  was  true 
not  only  in  these  instances,  but  of  all  the  powers  conferred 
on  the  Confederation,  that  there  was  no  effectual  means 
through  which  they  could  be  executed. 

The  Confederation  was  not  only  unable  to  use  its  powers 
effectually,  but  much  that  is  essential  to  national  existence  was 
withheld  from  it,  and  left  to  the  conflicting  legislation  of  the 
several  States.  Congress  had,  for  instance,  no  power  to  regu- 
late commerce  or  to  impose  or  levy  duties  or  customs  on  for- 
eign or  imported  goods.  Each  State,  consequently,  might  and 
did  establish  a  separate  tariff,  subject  to  all  the  evils  that 
must  arise  if  the  scale  of  duties  was  unequal,  or  if  one  State 
should  adopt  a  policy  of  free  trade,  and  another  a  policy  of 

^  See  Ml*.  King's  speech  in  the  Federal  Convention,  June  18,  1787. 
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protection.  Nor  was  this  all.  There  were  no  means  of 
bringing  the  power  of  the  nation  to  bear  in  aid  of  the  domes- 
tic authority  of  a  State.  The  Confederation  was  not  author- 
ized to  maintain  order  or  suppress  insurrection,  unless,  perhaps, 
in  case  of  a  rebellion  against  the  United  States.  Still  less 
was  there  any  power  to  compel  the  militia  of  one  State  to 
march  for  the  suppression  of  an  outbreak  in  any  other.  Such 
a  state  of  things  could  not  result  in  good,  and  the  circum- 
stances were  singularly  favorable  to  the  growth  of  the  evils 
which  it  was  calculated  to  produce.  I  have  already  stated 
that  the  loyalty  which  attends  on  national  authority  did  not 
and  could  not  exist  towards  governments  so  provincial  as  the 
Colonies,  and  was,  on  the  contrary,  entertained  for  the  British 
Crown  as  the  common  representative  of  the  Anglo-Saxon  race 
on  both  sides  of  the  Atlantic ;  and  when  the  Crown  fell  in 
the  struggle  for  independence,  the  Confederation  succeeded 
to  its  place.  Had  that  been  organized  as  a  strong  though 
limited  government,  able  to  enforce  obedience  and  call  forth 
the  strength  of  the  people,  the  war  might  have  been  brought 
to  a  close  some  years  sooner,  and  the  country  would  in  all 
probability  have  avoided  the  weakness  and  prostration  that 
followed.  Unhappily,  the  Confederation,  unable  to  compel 
the  several  States  to  fill  their  quotas  or  furnish  the  requisite 
supplies,  left  the  army  in  a  state  of  destitution  which  rendered 
it  inefficient,  and  but  for  the  patriotism  of  the  soldiers,  and 
the  firmness  of  its  chief,  would  have  been  attended  with  fatal 
consequences.  The  defect  became  still  more  apparent  after 
the  termination  of  hostilities  when  the  pressure  of  an  invading 
force  was  removed,  and  the  impotency  of  the  government  was 
then  so  clearly  revealed  that  it  fell  into  contempt  abroad,  and 
could  not  be  regarded  with  respect  at  home.  The  country 
ceased  to  take  an  interest  in  the  proceedings  of  a  body  which 
could  not  carry  its  resolutions  into  effect,  and  there  was  an 
increasing  disinclination  on  the  part  of  the  States  to  send  del- 
egates to  Congress  ;  while  the  members  became  remiss  in  their 
attendance,  and  it  was  difficult  to  obtain  a  quorum  for  the 
transaction  of  business. 

Man  has  not  yet  advanced  sufficiently  far  to  dispense  with 

VOL.    I.  —  2 
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government,  as  any  people  that  makes  the  experiment  will 
find  to  their  cost ;  and  the  United  States  were  soon  to  feel  the 
effect  of  placing  impotence  in  the  seat  of  power,  and  trusting 
weakness  to  do  the  work  of  strength.  The  termination  of 
the  war  left  the  country  in  a  state  that  threatened  to  produce 
the  most  serious  consequences.  A  disbanded  and  unpaid 
soldiery  found  their  lands  devastated  by  the  hand  of  v>^ar,  or 
encumbered  with  debts  contracted  for  the  support  of  their 
wives  and  children.  Suffering  produced  discontent ;  which, 
displayed  at  first  in  murmurs,  proceeded  in  some  parts  of 
New  England  to  violence.  Armed  bands  closed  the  courts, 
or  threatened  the  lives  and  property  of  the  friends  of  law  and 
order.  It  was  demanded  that  debts  should  be  expunged,  and 
an  agrarian  law  was  suggested  as  the  only  remedy  for  the  times. 
In  Massachusetts  these  disorders  culminated  in  an  insurrec- 
tion, which  was  not  suppressed  without  a  conflict  and  loss  of 
life. 

Mr.  Jefferson,  with  a  levity  that  seems  unpardonable  in  a 
statesman  of  mature  years  and  large  experience  of  public  life, 
noted  the  occurrence  as  a  ca.use  of  gratulation.  Sounder  men, 
and  among  them  General  Washington,  did  not  disguise  their 
solicitude  for  the  future  ;  and  their  apprehensions,  openly  ex- 
pressed, were  among  the  more  immediate  causes  tliat  led  to 
the  meeting  of  the  Convention  which  tranquillized  the  public 
mind  by  devising  our  present  form  of  government.^ 

1  See  1  Curtis'  History  of  the  Constitution,  399;  2  Rives'  Life  of 
Madison,  176,  225,  577,  583. 

Jefferson  to  Colonel  Smith:  "God  forbid  we  should  ever  be  twenty- 
years  without  such  a  rebellion.  .  .  .  We  have  had  thirteen  States  inde- 
pendent for  eleven  years.  There  has  been  but  one  rebellion.  That  comes 
to  one  rebellion  in  a  century  and  a  half  for  each  State.  .  What  country 
before  existed  a  century  and  a  half  without  a  rebellion?  And  what 
country  can  preserve  its  liberties  if  its  rulers  are  not  warned  from  time  to 
time  that  this  people  preserve  the  spirit  of  resistance?  Let  them  take 
arms.  .  .  .  What  signify  a  few  lives  lost  in  a  century  or  two?  The  tree 
of  liberty  must  be  refreshed  from  time  to  time  with  the  blood  of  patriots 
and  tyrants.  It  is  its  natural  manure.  Our  Convention  has  been  too 
much  impressed  by  the  insurrection  of  Massachusetts,  and  on  the  spur  of 
the  moment  they  are  setting  up  a  kite  to  keep  the  hen-yard  in  order." 

I  do  not  impugn  what  may  justly  be  termed  the  "  sacred  right  of  re- 
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volution.'*  When  suffering  becomes  intolerable,  an  oppressed  majority  or 
minority  may  justly  take  up  arms  if  there  are  no  other  means  of  redress. 
The  question  then  is  like  that  which  presents  itself  to  the  surgeon:  *'  Is 
there  such  a  reasonable  hope  of  success  as  will  outweigh  the  risk  and 
pain  incident  to  the  operation?  "  But  a  man  who  in  mature  life  and  at  a 
critical  period  can  write  thus  childishly  of  the  evils  incident  to  civil  war, 
is  hardly  a  safe  counsellor  either  for  a  king  or  people. 
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Free  Government.  —  The  Methods  discussed.  —  Federation.  —  Centrali- 
zation. —  Concurrent  and  Co-ordinate  Government  by  the  States  and  the 
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in  the  Feudal  System  and  in  the  Jurisdictions  of  the  Courts  at  West- 
minster. —  The  Relations  of  State  to  National  Legislation.  —  The  Su- 
preme Court  of  the  United  States  the  Final  Arbiter  of  Constitutional 
Questions.  —  The  underlying  Rule  of  Adjustment  between  the  State 
and  the  United  States  the  Common-Law  Principle  that  the  Validity  of 
a  Command  or  Act  depends  on  the  Legal  Powers  of  the  Source  whence 
it  proceeds.  —  Nullification.  —  The  Method  provided  for  amending  the 
Constitution  an  Indication  of  the  Subordination  of  State  Sovereignty.  — 
The  System  of  Representation  in  Congress  partly  Federal,  and  partly 
National.  —  Recapitulation. 

After  various  efforts  for  the  reformation  of  the  existing 
system,  and  among  others  an  assemblage  of  delegates  from 
^ve  States  at  Annapolis,  had  proved  abortive,  Congress,  on 
the  21st  of  February,  1787,  adopted  the  following  resolution: 
"  It  is  expedient  that  on  the  second  Monday  in  May  next,  a 
convention  of  delegates,  who  shall  have  been  appointed  by 
the  several  States,  be  held  at  Philadelphia,  for  the  sole  and 
express  purpose  of  revising  the  Articles  of  Confederation,  and 
reporting  to  Congress  and  the  several  Legislatures  such  altera- 
tions and  provisions  therein  as  shall,  when  agreed  to  by 
Congress  and  confirmed  by  the  States,  render  the  Federal 
Constitution  adequate  to  the  exigencies  of  government  and 
the  preservation  of  the  Union.''  Delegations  from  all  the 
States,  with  the  exception  of  Rhode  Island,  met  at  the  time 
and  place  appointed  ;  and  having  chosen  George  Washington 
as  their  President,  entered  on  deliberations  which,  next  to  ■ 
those  which  resulted  in  Magna  Charta,  have  had  the  greatest 
and  most  beneficial  influence  on  the  political  development  of 
the  United  States. 
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What  has  been  said  will  perhaps  render  it  evident  that 
the  task  which  the  Convention  had  before  it  was  one  that 
practical  and  sagacious  minds  might  reasonabl}-  hope  to  ac- 
complish. It  was  not  to  ascertain  the  principles  on  which  a 
free  government  ought  to  be  based.  These  had  been  evolved 
during  the  struggles  of  the  English  nation  for  freedom,  were 
vindicated  in  the  great  Rebellion  and  the  trial,  judgment,  and 
execution  of  Charles  I.,  had  triumphed  in  the  Revolution  of 
1688,  and  were  accepted  with  unquestioning  faith  by  the  peo- 
ple of  the  United  States.  It  was  not  even  to  inquire  by  what 
methods  these  principles  could  best  be  applied  on  this  side  of 
the  Atlantic.  That  problem  had  been  solved  in  the  various 
Colonial  and  State  governments. 

It  was  to  ascertain  how  the  void  made  by  the  overthrow 
of  the  supremacy  of  England  could  be  filled,  and  a  govern- 
ment created  that  should  worthily  represent  the  nation,  with- 
out infringing  the  local  liberties  that  were  hardly  less  dear  to 
the  people  than  their  national  existence. 

Two  methods  were  obvious  on  a  superficial  view,  although 
to  a  sagacious  mind  neither  promised  a  favorable  result.  One 
was  that  of  so  amending  the  Articles  of  Confederation  as  to 
enlarge  the  circle  of  its  powers,  while  leaving  the  States  in 
possession  of  the  means  by  which  those  powers  were  to  be 
carried  into  effect.  In  this  way  the  Union  would  remain 
merely  federative,  and  be  a  league  of  States  rather  than  a 
nation.  If,  for  instance.  Congress  were  empowered  to  regulate 
commerce,  the  rules  which  they  prescribed  would  be  ineffica- 
cious until  they  were  enforced  by  the  States,  and  might  be 
violated  with  impunity  in  any  State  which  did  not  see  fit  to 
render  them  binding  on  its  citizens.  The  manifold  evils  of 
such  a  plan  had  become  so  obvious  to  all  men  through  bitter 
experience  that  it  had  comparatively  few  advocates  in  the 
Convention,  and  was  finally  abandoned  by  some  of  those  who 
had  originally  been  its  friends.  Another  plan  was  to  consol- 
idate the  States,  —  effacing  the  State  lines,  or  retaining  them 
only  as  the  boundaries  of  provinces  or  departments.  This 
plan  would  have  had  the  merit  of  simplicity  and  clearness. 
All  that  was  needed  was  to  take  the  Constitution  of  any  one 
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of  the  States  and  apply  it  to  the  nation.  In  following  this 
course,  the  Convention  would  proceed  in  a  beaten  track,  and 
be  guided  throughout  by  precedents  that  were  universally 
respected.  But  the  country  was  not  then,  any  more  than  it  is 
now,  prepared  to  surrender  its  local  franchises,  or  forego  the 
guaranties  which  these  might  derive  from  State  sovereignty 
constituted  within  proper  limits. 

If  the  States  were  to  exist  as  distinct  political  communities, 
retaining  to  a  great  extent  their  autonomy  (and  no  one  who 
knew  the  temper  of  the  times  could  anticipate  any  other  re- 
sult); if  the  people  were  not  willing  to  trust  their  local  rights 
and  franchises  to  a  remote  and  central  power ;  and  if,  on  the 
other  hand,  a  merely  federal  government  would  not,  in  the 
judgment  of  the  wiser  and  controlling  minds  of  the  Con- 
vention, give  the  nation  security  and  order,  —  what  course 
remained ;  how  should  these  imperative  and  yet  seemingly 
irreconcilable  demands  be  satisfied?  It  was  one  of  those 
momentous  problems  which  Providence  sometimes  propounds 
to  nations,  and  hangs  their  fate  on  the  response  ;  and  from  its 
very  magnitude  and  the  anxiety  which  it  aroused,  divided  the 
Convention  into  nearly  equal  camps.  The  task  was  the  more 
difficult  because  it  was  not  merely  to  give  the  American  peo- 
ple good  laws,  or  the  laws  best  suited  to  their  peculiar  cir- 
cumstances, but  such  laws  as  they  could  be  induced  to  ratify. 
Such  were  the  differences  of  opinion  on  these  important  topics 
that  agreement  would  have  been  hopeless,  but  for  the  obvious 
truth  that  the  only  escape  from  the  dilemma  lay  in  the  mu- 
tual concession  that  would  leave  either  party  in  possession  of 
some  portion  of  what  it  most  desired.^ 

It  was  at  length,  after  much  anxious  deliberation,  per- 

1  Madison,  writing  to  Jefferson  in  March,  1787,  shortly  before  the 
meeting  of  the  Convention,  described  the  difficulties  of  the  situation  in 
the  following  expressive  terms:  "  The  differences  which  present  them- 
selves are  on  one  side  sufficient  to  dismay  the  most  sanguine,  while  on 
the  other  side  the  most  timid  are  compelled  to  encounter  them  by  the 
defects  of  the  existing  Constitution;"  and  he  soon  after  wrote  to  Wash- 
ington that  the  right  of  coercion  should  be  expressly  declared.  History, 
etc.,  by  John  C.  Hamilton,  iii.  249-255;  1  Madison's  Writings,  284,  290. 
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ceived  that  a  national  government  might  be  established  which 
acting  not  upon  or  through  the  States,  but  directly  on  the 
citizen,  would  be  supreme  through  the  whole  range  of  its 
powers,  but  yet  being  confined  within  fixed  limits,  would 
not  divest  the  jurisdiction  of  the  States  over  the  matters 
committed  to  their  care.  State  sovereignty  would  remain, 
although  curtailed  in  its  proportions  ;  and  out  of  what  the 
States  surrendered,  a  new  government  would  be  formed,  not 
only  sovereign,  but  for  all  the  purposes  of  its  existence,  para- 
mount. The  powder  of  regulation  and  adjustment  would  de- 
volve on  the  judiciary  of  the  United  States,  which  would  act 
as  the  balance-wheel  of  the  Constitution  keeping  the  Na- 
tional Government  and  the  States  to  their  respective  orbits; 
and  as  it  would  belong  to  the  Supreme  Court  to  declare  the 
law,  so  it  would  be  the  duty  of  the  President  to  enforce  it 
with  the  whole  power  of  the  Government.  But  the  States 
would  retain  a  legislative  power,  embracing  the  ordinary 
concerns  of  life  and  trade,  and  absolute  within  its  peculiar 
sphere.  Their  sovereignty,  like  that  of  the  United  States, 
would  be  derived  immediately  from  the  people,  and  they 
would  be  responsible  to  their  constituents  and  not  to  the  Gen- 
eral Government,  for  the  manner  in  which  it  was  exercised. 
Each  man,  each  rood  of  ground,  every  navigable  stream, 
would,  agreeably  to  this  scheme,  have  two  masters  both 
entitled  to  command  and  to  enforce  their  orders  by  appro- 
priate penalties,  but  with  powers  so  nicely  harmonized  and 
adjusted  that  neither  could  in  the  ordinary  course  of  events 
be  brought  into  conflict  with  the  other. 

I  have  stated  that  tlie  Constitution  was  modelled  on 
existing  institutions,  and  did  not  display  great  originality  of 
thought  or  novelty  of  conception  ;  but  the  feature  to  which  I 
have  just  alluded  has,  so  far  as  my  knowledge  extends,  no 
precedent  in  political  history.  The  feudal  system  had  indeed 
shown  that  there  might  be  king,  lord,  and  vassal,  and  that 
the  duty  which  the  vassal  owed  to  his  immediate  superior 
need  not  necessarily  conflict  with  the  higher  allegiance  due 
to  the  king ;  but  the  spectacle  of  two  co-ordinate  govern- 
ments over  the  same  territory,  supreme  within  their  respec- 
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live  spheres,  and  entitled  to  call  their  citizens  and  subjects  to 
arms  for  the  purpose  of  enforcing  their  behests,  is  one  for 
which  it  might  be  difficult  to  find  a  parallel  even  in  the  in- 
tricate mechanism  of  the  feudal  system.  In  France,  and 
wherever  the  feud  was  fully  developed,  the  vassal's  allegiance 
to  the  king  was  derivative  through  his  immediate  lord,  to 
whom  he  was  directly  bound  by  the  tie  of  fealty  or  homage  ; 
and  he  was  legally  compellable  to  serve  his  lord  in  the  field, 
even  against  the  king,  on  pain  of  forfeiture,^ —  a  political  rela- 
tion analogous  to  that  which  the  Secessionists  regarded  as 
existing  between  the  General  Government  and  the  citizens  of 
the  several  States,  but  unlike  any  that  could  legitimately 
arise  under  the  normal  working  of  the  Constitution  of  the 
United  States.  Still,  it  must  be  acknowledged  that  in  the 
relations  which  the  provincial  assemblies  of  Biittany,  of 
Languedoc,  of  Provence,  and  the  other  pays  d'Stats  bore 
to  the  Crown  of  France  and  to  the  States-General,  there  is 
much  to  remind  us  of  the  system  under  which  we  live. 

If  the  conception  of  the  complex  relation  between  the 
General  Government  and  the  States  was  not  derived  from  this 
source,  it  may  have  been  suggested  to  men  versed  in  the 
common  law  by  the  analogy  of  the  great  courts  sitting  at 
Westminster,  which,  though  in  some  respects  co-ordinate  and 
general,  were  in  others  so  essentially  limited  that  their  writs, 
even  when  running  in  the  name  of  the  king,  were  not  a  justi- 
fication, unless  the  act  which  they  commanded  lay  within  the 
jurisdiction  of  the  tribunal  by  which  the  order  was  given. 
Otherwise  the  judge,  though  wearing  his  robes  of  office,  was 
not  a  judge,  the  adjudication  was  a  nullity,  and  those  acting 
under  it  wrongdoers  who  might  be  resisted  even  to  the  death, 
or  compelled  to  respond  in  damages.^  To  men  trained  in  this 
refined  and  yet  accurate  logic,  it  was  easily  possible  to  con- 
ceive a  government  which,  supreme  up  to  a  certain  point, 

1  See  Faure,  Histoire  de  S.  Louis,  vol.  ii.  livre  8,  chap.  iii.  p.  224; 
Boulainvillier,  L'Ancien  Gouvernement  de  la  France,  lettre  v.  155,  173. 

2  The  Case  of  the  Marshalsea,  10  Coke,  68,  76;  Gossett  v.  Howard, 
10  Q.  B.  359,  452;  Williamson's  Case,  26  Pa.  9;  1  Smith  L.  C.  1111, 
8  Am.  ed. 
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would  be  powerless  as  to  all  that  lay  beyond  ;  which  must  be 
obeyed,  at  the  risk  of  life  and  goods,  if  it  issued  one  command, 
and  might  be  resisted  with  impunity  if  it  ventured  on  an- 
other. Agreeably  to  this  idea,  as  it  finally  took  form  and 
shape,  the  States  were  to  rule  for  certain  purposes  as  if  the 
United  States  did  not  exist,  the  United  States  to  act  within 
their  sphere  as  if  there  were  no  States ;  and  as  neither  could 
constitutionally  transcend  the  appointed  limit,  there  could  in 
contemplation  of  law  be  no  collision.  If  Congress  passed  a 
law  exceeding  the  powers  of  the  Union,  the  act  would  be 
void,  and  those  justifying  under  it  trespassers.  It  might 
justly  be  disregarded  by  the  legislatures  or  executives  of  the 
States,  or  by  a  private  individual ;  and  if  force  was  employed 
to  carry  it  into  effect,  that  force  might  be  met  by  a  corre- 
sponding resistance. 1  On  the  other  hand,  if  a  State  sought  to 
intrude  on  the  domain  of  the  United  States,  its  authority, 
nay,  its  very  existence  as  a  body  politic,  would  cease  on  the 
threshold,  the  ordinance  through  which  the  attempt  was 
made  would  be  invalid,  and  those  acting  under  it  would  lose 
their  public  and  official  character,  and  be,  like  other  trespass- 
ers, liable  to  arrest  and  punishment.^ 

1  have  described  the  States  as  being  within  their  appropri- 
ate sphere  not  less  sovereign  than  the  United  States  ;  but  this 
statement  must  be  taken  with  some  qualifications.  A  State 
law  is  as  much  a  law,  and  has  the  same  obligation,  as  if  it 
were  enacted  by  the  United  States  or  any  other  sovereign 

i-The  United  States  v.  Lee,  106  U.  S.  196. 

2  Poindexter  v.  Greenhow,  114  U.  S.  270,  291.  "  An  unconstitutional 
act  is  not  a  law,  —  it  confers  no  rights,  it  imposes  no  duties,  it  affords  no 
protection,  it  creates  no  office,  it  is  in  contemplation  of  law  as  inoperative 
as  though  it  had  never  been  passed ;  *'  and  hence  if  persons  are  appointed 
under  it  to  fill  an  office  which  it  assumes  ineffectually  to  create,  their  pro- 
ceedings will  be  merely  void,  and  cannot  be  sustained  on  the  principle 
which  lends  authority  to  officers  de  facto,  because  "  there  can  be  no  office 
de  jure  or  de  facto  if  there  be  no  office  to  fill."  Norton  v.  Shelby  Co., 
118  U.  S.  425,  444;  Carleton  v.  The  People,  10  Mich.  250.  See  The 
State  V.  Carroll,  38  Conn.  449.  The  rule  was  laid  down  in  the  above 
instances  with  regard  to  a  State  law;  but  it  is  not  less  applicable  to  an 
act  of  Congress. 
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power.  Nay  more,  if  the  matter  is  one  over  which  the  States 
have  jurisdiction  and  the  General  Government  has  not,  the 
State  law  will  be  binding,  and  that  of  the  United  States 
invalid.  If  this  were  all,  both  governments  would  stand  at 
the  same  level,  and  no  just  claim  to  supremacy  could  be 
advanced  on  either  side.  But  the  statesmen  who  framed  the 
Constitution  were  too  clear-sighted  to  suppose  that  power 
could  be  shared  by  two  sovereignties,  each  calling  itself 
supreme,  without  a  conflict  of  jurisdiction.  They  knew  that 
co-ordinate  governments  ruling  the  same  territory  might,  and 
in  the  nature  of  things  must,  clash  in  tlie  exercise  of  their 
authority ;  that  unfounded  pretensions  would  be  advanced 
on  either  side,  and  acts  done  which,  if  sincere,  would  still 
be  illegitimate.  The  States  were,  indeed,  distinct  from  the 
United  States  in  their  powers,  or  held  them  for  different 
ends.  As  to  this  there  was  in  general  a  plain  line  of  demar- 
cation. But  the  subjects  over  which  power  was  to  be  exer- 
cised were  the  same  in  both  instances,  —  the  same  goods, 
chattels,  persons,  lands  ;  in  short,  whatever  was  contained 
within  the  geographical  boundaries  of  the  Union. 

A  State  and  the  United  States  might  tax  the  same  house, 
or  the  same  bale  of  merchandise,  and  the  fund  be  inadequate 
to  satisfy  both  demands.  Inconsistent  or  conflicting  duties 
might  be  imposed  simultaneously  on  the  citizen  :  he  might  be 
commanded  to  do  and  to  forbear,  and  be  punished  by  one 
sovereign  for  obeying  the  injunctions  of  the  other.  The 
difficulty  was  surmounted  by  an  explicit  declaration  that  the 
Constitution  and  the  laws  made  in  pursuance  thereof  should 
be  the  supreme  law  of  the  land,  anything  in  the  Constitution 
or  laws  of  the  States  to  the  contrary  notwithstanding.  By 
these  means,  if  a  State  and  the  United  States  exercised 
dominion  over  the  same  subject-matter,  the  authority  of  the 
State  would  cease,  or  be  subordinated  to  the  superior  right 
of  the  Union. 

A  formidable  difficulty  remained  to  tax  the  patriotism  and 
genius  of  the  Convention.  The  Constitution  and  the  laws 
made  in  pursuance  thereof  were,  by  the  terms  of  the  instru- 
ment, to  be  supreme.     It  followed  conversely,  by  an  implica- 
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tion  not  less  plain  than  if  the  idea  were  expressed  in  terms, 
that  the  power  of  the  national  legislature  was  not  to  extend 
beyond  certain  limits;  and  that  if  these  were  transcended, 
the  act  would  be  null,  and  might  be  treated  as  such  by  the 
States  or  by  the  people.  The  obstacle  which  had  been  en- 
countered at  the  threshold  recurred  in  another  form.  A 
State  might  deny  that  Congress  had  the  power  which  they 
assumed  to  exercise,  and  allege  that  it  was  vested  exclusively 
in  her.  It  was  easy  to  foresee  that  questions  would  arise  of 
great  perplexity,  and  requiring  a  nice  discrimination.  The 
interpretation  of  a  written  instrument  is  attended  with  un- 
certainty, even  to  accurate  and  impartial  minds.  A  jurist  in 
his  study,  or  a  judge  upon  the  Bench,  is  not  always  able  to 
discern  the  true  import  of  a  constitutional  power  or  restric- 
tion. If  controversies  arising  from  such  a  source  were  thrown 
into  the  sea  of  politics,  to  be  decided  by  a  popular  vote ;  if 
the  States  were  to  pronounce  on  one  side,  and  the  General 
Government  on  the  other,  —  complications  might  arise  of  a 
serious  character.  It  was  therefore  necessary  to  provide 
some  arbiter  whose  decision  should  be  recognized  as  final. 

Various  plans  were  proposed  fqr  that  purpose,  and  among 
others  that  Congress  should  be  empowered  to  abrogate  or  re- 
peal the  legislation  of  the  several  States.^  This  suggestion 
would  obviously  have  been  preferable  to  the  theory  of  the 
great  nuUifier,  —  that  a  State  may  declare  the  acts  of  Congress 
null  and  void.  It  Avas,  however,  wisely  rejected,  as  placing 
the  States  absolutely  under  the  control  of  the  General  Govern- 
ment. It  was  finally  resolved  that  such  questions  should 
receive  a  judicial  determination.  They  were  legal,  not  politi- 
cal, depending  on  the  construction  of  a  written  instrument, 
and  ought  to  be  referred  to  a  court  properly  constituted 
for  the  purpose.  Such  a  tribunal  might  obviously  be  ap- 
pointed by  the  States,  b}^  the  General  Government,  or  be  a 
mixed  commission  deriving  its  authority  from  both.  The  last 
method  might  have  seemed  most  likely  to  secure  impartiality, 

1  See  Madison's  letters  to  Jefferson  in  March,  1787,  and  to  Edmund 
Randolph  on  the  27th  of  the  same  month.  History,  etc.,  by  John  C. 
Hamilton,  iii.  249,  251;  4  Madison's  Writings,  284,  288. 
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but  would  not  have  been  so  well  fitted  to  establish  that 
supremacy  of  the  Union  which  the  framers  of  the  Constitu- 
tion kept  steadily  in  view.^ 

The  judicial  power  of  the  United  States  was  accordingly 
vested  in  a  Supreme  Court,  and  such  other  courts  as  Con- 
gress might  establish,  and  was  declared  to  extend  to  contro- 
versies to  which  the  United  States  should  be  a  party,  to 
controversies  between  the  States,  between  citizens  of  the 
different  States,  and  to  all  cases  in  law  or  equity  arising 
under  the  Constitution  or  laws  of  the  United  States,  or  trea- 
ties made  by  their  authority.  If  a  conflict  of  jurisdiction  oc- 
curred between  a  State  and  the  United  States,  the  Courts  of 
the  United  States  would  consequently  be  the  arbiter,  and 
could  not  be  expected  to  incline  against  the  government  of 
which  they  formed  a  part.  No  mai-k  of  the  relative  inferior- 
ity of  the  States  is  more  significant  than  this.  A  govern- 
ment which  must  take  the  law  from  the  tribunals  of  another 
government  established  over  the  same  territory,  and  learn 
from  them  how  far  its  powers  extend,  may  be  in  a  limited 
and  exceptional  sense  sovereign,  but  can  hardly  be  termed 
independent.  The  Constitution  was  thus  made  symmetrical, 
and  an  exact  balance  provided  among  the  several  parts. 

The  genius  of  the  common  law  admirably  favored  this  de- 
sign. It  had  long  been  established  in  England  that  the 
validity  of  a  command  depended,  not  on  the  nature  or  dignity 
of  the  source  whence  it  came,  but  on  whether  the  person  by 
whom  it  was  given  had  the  power  which  he  claimed,  and  that 
a  mandate  which  exceeded  his  authority  would  be  invalid, 
although  issued  in  the  most  formal  way  to  a  subordinate,  and 
compelling  the  latter  to  choose  between  the  opposite  dangers 
of  disobedience  and  submission.  The  obedience  due  by  the 
sheriff  to  the  court,  by  the  soldier  to  his  general,  or  even  by 
a  minister  to  the  Crown,  could  not  be  relied  on  as  a  justifica- 
tion for  any  act  which  the  superior  could  not  lawfully  enjoin. 
And  so  far  was  this  carried,  as  I  have  elsewhere  shown,  that 
if  the  Court  of  King's  Bench  had  entertained  a  writ  of  right, 

1  See  4  Madison's  Writings,  284,  290 ;  and  Madison  to  N.  P.  Tiist, 
December,  1831,  lb.  238. 
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or  the  Common  Pleas  assumed  to  exercise  the  criminal  juris- 
diction of  the  King's  Bench,  the  process  and  judgment  would 
have  been  alike  void,  and  might  have  been  treated  as  such  by 
the  injured  party.^  The  king  was  not  less  subject  to  this  rule 
than  his  ministers  ;  and  while  they  were  responsible  for  his 
measures,  his  command  could  not  be  pleaded  as  a  justification 
for  any  act  on  their  part  which  exceeded  the  bounds  of  right 
and  law.  It  is  on  this  principle,  —  that  the  validity  of  a  com- 
mand depends,  not  on  the  dignity  or  rank  of  the  person  from 
whom  it  comes,  but  on  whether  he  is  duly  authorized,  and 
that  an  illegal  order,  from  whatever  source,  is  void,  —  that  the 
balance  of  the  Constitution  depends.^  With  this  key-note,  all 
is  order  and  harmony  ;  without  it,  the  jurisdiction  of  two  dis- 
tinct governments  ruling  over  the  same  territory  must  neces- 
sarily descend  through  anarchy  and  usurpation  to  civil  war.^ 
But  so  accurate  was  the  adjustment  that  for  seventy  years, 
and  until  the  flood-gates  of  sedition  were  intentionally  opened, 
there  was  no  serious  jar.  If  mankind  were  wise,  and  knew 
when  they  were  fortunate,  the  peace  might  have  been  kept 
in  our  time,  and  through  succeeding  generations.  For  as  the 
laws  of  the  United  States  take  effect  on  individuals,  an 
unconstitutional  enactment  cannot  give  rise  to  a  conflict  of 
jurisdiction  until  it  results  in  an  infringement  of  some  public 
or  private  right.  If  such  a  wrong  is  committed,  the  injured 
party  may  submit  at  the  time,  and  seek  redress  afterwards  by 
a  suit,  or,  if  the  case  requires  it  and  he  is  willing  to  take  the 
risk,  hold  his  ground,  and  if  need  be  repel  force  by  force.  In 
either  event  the  question  is  withdrawn  from  the  field  of  poli- 
tics, and  becomes  judicial.  The  controversy  is  not  between 
a  State  and  the  Union, —  two  bodies  politic,  acting  through 

1  The  Case  of  the  Marshalsea,  10  Coke,  68-76 ;  Williamson's  Case, 
26  Pa.  918, 1  Smith  L.  C.  1111,  8  Am.  ed.;  Dicey,  Law  of  the  Constitution, 
203,  311,  314. 

2  Little  V.  Ban-eme,  2  Cranch,  170;  Mitchell  v.  Harmony,  13  Howard, 
115,  135;  Gelston  v.  Hoyt,  3  Wheaton,  242;  The  United  States  y.  Lee, 
16  U.  S.  196,  290  ;  Commonwealth  v.  Blodgett,  12  Metcalf,  56  ;  The 
United  States  v.  Carr,  1  Wood,  56;  The  United  States  v.  Jones,  3 
W.  C.  C.  R.  210,  220. 

8  Poindexter  v.  Greenhow,  114  U.  S.  270,  285,  291. 
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their  duly  authorized  officers,  —  it  is  whether  A  is  liable  in 
damages  for  enforcing,  or  B  for  resisting,  the  law.  Tlie  de- 
cision of  the  courts,  and  ultimately  of  the  Supreme  Court, 
will  be  conclusive  as  between  the  parties ;  but  the  ratio  deci- 
dendi, or  principle  on  which  the  judgment  proceeds,  is  still 
open  to  examination,  and  may  if  at  all  doubtful,  be  considered 
in  the  press,  the  Senate,  and  the  tribunals,  until  the  popular 
mind  is  enlightened  and  the  public  opinion  formed  which  in 
the  long  run  controls  both  law-givers  and  judges. 

It  was,  indeed,  contended  at  a  later  period  that  the  Supreme 
Court  is  not  the  final  arbiter  in  such  cases,  and  that  a  State 
may  nullify  or  set  aside  an  act  of  Congress,  by  resolving  that 
it  exceeds  the  bounds  set  by  the  Constitution,  and,  therefore, 
is  not  obligatory  on  it  as  an  organic  whole,  or  on  its  citizens. 
It  is  strange,  and  but  for  the  strength  of  party  ties  might 
seem  incredible,  that  Madison  should  have  appeared  as  the 
author  or  promulgator  of  a  theory  so  much  at  variance  with 
his  original  and  sounder  doctrine,  that  the  government  of  the 
United  States  is  founded  on  the  will  of  the  American  people 
considered  as  a  whole,  and  therefore  paramount  in  all  its 
branches,  legislative,  executive,  and  judicial.^  That  such  would 
be  the  effect  of  the  Constitution  if  adopted,  was  explicitly 
declared  by  one  of  its  most  distinguished  opponents,  Luther 
Martin,  who  urged,  in  addressing  the  Maryland  House  of 
Delegates,  that  if  the  new  government  went  into  operation, 
"  whether  any  laws  or  regulations  of  the  Congress,  or  any 
acts  of  its  president  or  other  officers,  were  contrary  to  or  not 
warranted  by  the  Constitution,  would  rest  only  with  judges 
appointed  by  Congress,  and  by  whose  determinations  every 
State  must  be  bound." 

If  we  need  further  proof  of  the  intention  that  State  sov- 
ereignty should  be  subordinate,  it  may  be  found  in  the  Fifth 
Article,  which  has  a  material  bearing  on  the  interpretation  of 
the  Constitution  as  a  whole,  and  should  not  pass  unnoticed  in 

1  See  the  Kentucky  and  Virginia  Resolutions  drafted,  the  former  by 
Jefferson,  the  latter  by  Madison,  4  Elliott's  Debates,  528,  540;  5  Hildreth's 
History  of  the  United  States,  274,  276,  319;  and  Madison's  disavowals  in 
later  years:  Madison's  letter  to  N.  P.  Trist,  December,  1831,  4  Madison's 
Writings,  204,  20G,  284,  290. 
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a  general  survey  of  that  instrument.     Agreeably  to  this  pro- 
vision, save  in  certain  particulars  to  be  hereafter  noted,  Con- 
gress may,  with  the  concurrence  of  three  fourths  of  the  States, 
amend  the  Constitution  in  any  way  they  think  proper.     Each 
State  is  thus  brought  under  the  control  of  the  others  and  of 
the  General  Government,  who  can  reduce  State  sovereignty  to 
a  shadow,  or,  what  comes  to  the  same  thing,  enlarge  the  pow- 
ers of  Congress,  or  of  the  President  of  the  United  States,  in- 
definitely.    This  clause,  which  as  originally  drawn,  provided 
that  a  convention  for  the    amendment  of  the  Constitution 
should  be  called  on  the   application  of  the   legislatures  of 
two  thirds  of  the  States,  was  accordingly  criticised  by  Elbridge 
Gerry  as  being  radically  unsound  and  fraught  with  dangerous 
consequences.     *'  The  Constitution,"  said  he,  "  is  to  be  para- 
mount to  the  State  Constitutions.  ...  It  follows  from  this 
article  that  two  thirds  of  the  States  may  obtain  a  convention, 
a  majority  of  which  can  bind  the  Union  to  innovations  that 
may  subvert  the   State  constitutions  altogether."     Hamilton 
observed  in  reply  that  there  was  "  no  greater  evil  in  subject- 
ing the  people  of  the  United  States  to  the  majority  than  the 
people  of  a  particular  State."     The  article  was  then  moved 
by  Mr.  Madison,  and  adopted  by  the  votes  of  all  the  States 
present,  except  Delaware  and  New  Hampshire.     It  was  sub- 
sequently amended  by  providing  that  no  State  should,  with- 
out its  consent,  be  deprived  of  its  equal  suffrage  in  the  Senate, 
and  that  no  amendment  made  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  should  affect  the  clauses  which  for- 
bade Congress  to  prohibit  the  importation  of  slaves  before  that 
period,  or  impose  a  capitation  or  direct  tax,  unless  in  proportion 
to  the  census.     Subject  to  these  exceptions,  which  imply  that 
the  Constitution  shall  not  be  so  amended  as  altogether  to 
obliterate  the  States,  a  State  may,  by  a  process  wholly  be- 
yond its  control,  be  so  shorn  of  its  powers  as  to  exist  but  in 
name. 

Another  significant  feature  of  the  government  of  the  United 
States  as  now  constituted  is  the  right  to  punish  the  crime  of 
treason,  which  as  defined .  at  common  law  and  by  Parliament 
was  an  offence  against  the  person  or  majesty  of  the  king,  and 
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ceased  to  exist  in  contemplation  of  law  when  the  United  States 
renounced  their  allegiance  to  the  Crown.  Although  the  moral 
wrong  of  seeking  to  overthrow  the  government,  or  siding 
with  a  foreign  enemy,  remained  the  same,  it  might  have  been 
committed  with  impunity,  but  for  the  statutes  passed  by  the 
several  States,  because  the  Articles  of  Confederation  did  not 
authorize  Congress  to  bind  the  citizens  individually,  or  inflict 
punishment  for  crime.  Indictments  for  treason  were  con- 
sequently drawn,  after  the  declaration  of  independence,  and 
before  the  adoption  of  the  present  form  of  government,  under 
the  State  law,  and  described  the  offence  as  committed  against 
the  peace  and  dignity  of  the  State.  It  followed  that  while  the 
secession  of  a  State  might  be  a  casus  belli  warranting  the  use 
of  force  to  compel  the  fulfilment  of  the  compact,  and  bring  the 
recalcitrant  back  to  the  fold,  it  was  not  treason ;  and  had  war 
ensued,  it  would  legally  have  been  the  duty  of  the  citizens 
of  the  State  to  take  up  arms  on  her  behalf  and  against  the 
Union.  The  necessity  for  vindicating  the  supremacy  of  the 
United  States  in  this  regard  was  obvious,  and  the  Constitution 
accordingly  provided  that  treason  against  the  United  States 
shall  consist  in  the  levying  war  against  them,  or  giving  their 
enemies  aid  and  comfort,  and  that  Congress  shall  have  power 
to  declare  the  punishment  of  treason ;  thus  at  once  establish- 
ing that  waging  war  against  the  nation  is  a  crime,  and  guard- 
ing against  the  strained  construction  under  which  acts  not 
amounting  to  war  had  been  adjudged  treasonable  in  England. 
Thenceforth  there  could  be  no  reasonable  doubt  that  a  man 
found  in  arms  against  the  United  States,  or  adhering  to  their 
enemies  whether  foreign  or  domestic,  was  legally  a  traitor 
and  not  less  so  because  he  relied  on  the  command  of  his 
State  as  a  justification.  This  was  pointed  out  by  Luther 
Martin  in  the  Convention  which  framed  the  Constitution,  and 
urged  as  a  sufficient  cause  for  its  rejection  in  addressing  the 
Maryland  Legislature  ;  and  it  cannot  reasonably  be  contended 
that  the  ratification  did  not  take  place  with  notice  that  such 
would  be  the  effect.^ 

1  See  4  Madison's  Writings,  421. 
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The  framers  of  the  Constitution  have  been  censured  by 
writers  on  both  sides  of  the  Atlantic,  and,  among  others,  by 
a  recent  German  essayist,  for  not  having  abrogated  the  sov- 
ereignty of  the  States,  or  merged  it  in  a  republic,  which 
should,  agreeably  to  this  view,  have  been  declared  one  and 
indivisible,  like  that  inaugurated  by  the  French  in  1792. 
We  may  believe  that  this  reproach  is  undeserved.  The 
problem  before  the  delegates  was  not  to  establish  the  best 
government,  but  one  which  would  be  best  suited  to  the  cir- 
cumstances, and  which  the  American  people  would  accept. 
Thirteen  States,  differing  in  climate,  productions,  social  or- 
ganization and  manners,  were  to  be  ruled,  not  through  pro- 
consuls or  prefects,  but  by  an  Assembly  proceeding  popularly, 
and  with  parliamentary  forms.  Such  a  body  could  not  be 
sufficiently  informed,  nor  could  it  devote  the  time  and  atten-. 
tion  requisite  for  the  performance  of  such  a  task.  The 
English  Parliament  is  oppressed  by  the  mass  of  details  inci- 
dent to  the  government  of  the  British  isles.  What  would  be 
the  result  were  Congress  charged  with  all  the  local  concerns 
of  an  empire  that  extends  over  half  a  continent?  The  choice, 
like  most  practical  questions  in  life,  lay  between  opposite 
inconveniences ;  and  we  cannot  doubt  that  the  Convention 
acted  wisely  in  declining  to  obliterate  the  States. 

The  course  actually  adopted,  nevertheless  involved  a  for- 
midable difficulty,  that  could  only  be  overcome  by  forbear- 
ance and  moderation.  Were  the  States  to  be  on  an  equal 
footing  in  the  new  government,  as  they  had  been  under  the 
Confederation,  or  should  representation  be  in  proportion  to 
wealth  and  numbers  ?  As  sovereigns,  each  might  claim  to 
stand  at  the  same  level,  and  have  an  equal  voice.  If  such  a 
rule  were  adopted,  Delaware  and  Rhode  Island  would  have 
as  many  votes  as  Virginia  or  Pennsylvania,  and  the  seven 
lesser  States  might  sway  the  whole,  though  having  but  one 
fourth  of  the  population.  Such  a  result  would  have  been 
so  obviously  unjust  that  the  smaller  States  were  not  averse 
to  a  numerical  basis  for  the  lower  House ;  but  they  were 
unalterably  resolved  on  equality  in  the  Senate  as  a  safeguard 
against  the  aggressions  of  communities  whose  numbers  so 
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much  exceeded  their  own.  No  single  point  divided  the  Con- 
vention so  much  as  this.  The  debate  was  long  and  acrimo- 
nious, and  endured  tlirough  several  daj^s ;  and  both  sides 
manifested  a  fixed  determination  not  to  yield.  Yates  and 
Lansing,  two  of  the  three  delegates  from  New  York,  with- 
drew in  anger  or  disgust,  and  Hamilton,  left  without  a  vote, 
could  only  aid  by  his  counsel.^  It  was  even  intimated  that  if 
Virginia  and  Pennsylvania  were  obdurate,  a  union  would  be 
formed  to  the  north  of  the  latter  State ;  and  Mr.  Bedford 
declared  on  behalf  of  Delaware,  that  sooner  than  resign  her 
equal  right  she  would  look  abroad  and  accept  the  hand  of 
some  foreign  Power.  Moved  by  the  fear  of  such  a  calamity, 
and  in  the  hope  of  pouring  oil  on  the  troubled  waters, 
Franklin  rose  to  propose  that  each  day's  proceedings  should 
be  opened  with  prayer.  Such  an  appeal  to  the  Source  of 
light  had,  he  urged,  been  made  by  Congress  during  the 
Revolutionary  struggle,  and  their  petition  was  heard  and 
answered.  The  need  of  union  and  forbearance  was  also  en- 
forced by  Mr.  Geary,  who  observed  that  much  was  expected 
from  the  delegates ;  if  they  did  nothing,  war  and  disorgani- 
zation would  ensue,  the  existing  Confederation  would  be 
broken  up  and  there  would  be  no  government  to  take  its 
place.  Though  Franklin's  suggestion  was  not  adopted,  we 
may  believe  that  words  marked  by  so  much  piety  and  wis- 
dom did  not  fall  on  inattentive  ears;  and  the  Convention 
adjourned  for  three  days,  after  referring  the  subject  to  a 
committee.  When  it  again  met,  the  committee  reported  two 
resolutions,  —  one,  that  in  the  first  branch  of  the  legislature, 
each  State  should  be  allowed  one  member  for  every  forty 
thousand  inhabitants;  the  other  that  all  the  States  should  meet 
on  equal  terms  in  the  Senate.  The  report  was  made  on  the 
express  condition  that  these  propositions  should  be  consid- 
ered as  a  whole.  They  were  nevertheless  taken  up  sepa- 
rately, and  the  first  adopted  by  the  votes  of  five  States 
against  three,  —  three  other  States  being  equally  divided. 
When  the  question  was  put  on  the  second  resolution,  it  was 

1  History,  etc.,  by  John  C.  Hamilton,  iii.  322,  32a 
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carried  by  the  votes  of  seven  States,  notwithstanding  the 
opposition  of  Pennsylvania,  Virginia,  and  South  Carolina. 

The  effect  of  these  resolutions,  as  Mr.  Ellsworth  declared, 
was  to  render  the  government  partly  federal  and  partly  na- 
tional. The  States  would  stand  on  the  same  footing  in  the 
Senate,  where  each  would  have  as  much  weight  as  every 
other,  and  the  smaller  be  secure  against  the  numerical  pre- 
ponderance of  the  larger;  but  the  people  of  the  States,  who 
Avere  also  the  people  of  the  United  States,  would  be  repre- 
sented in  the  lower  House  in  proportion  to  their  numbers, 
and  would  thus  have  an  effectual  guaranty  that  if  the  popu- 
lar will  might  be  thwarted  by  a  coalition  of  the  smaller 
States,  no  measure  could  be  adopted  which  it  did  not 
approve. 

From  the  above  account  of  the  origin  and  nature  of  the  Con- 
stitution, we  may  deduce  the  following  inferences :  — 

1.  Sovereignty  is  indelibly  impressed  on  the  government 
of  the  United  States,  by  the  grant  of  the  supreme  legisla- 
tive authority,  by  the  institution  of  a  judiciary  whose  de- 
cisions rule  those  of  the  State  tribunals  whenever  the  case 
arises  under  the  laws  or  Constitution  of  the  Union,  by  the 
possession  of  the  attributes  which  have  in  all  ages  been  the 
badge  of  sovereign  power,  —  the  custody  of  the  sword  and 
the  exclusive  or  predominant  right  to  control  the  purse.  It  is 
a  national  government,  not  acting  upon  or  through  the  States, 
but  directly  on  individuals  ;  and  it  is  through  it,  and  it  alone, 
that  the  American  people  exist  as  an  organic  whole,  and  are 
entitled  to  a  place  in  the  family  of  nations.^ 

2.  The  government  of  the  United  States  cannot  ordi- 
narily or  in  the  normal  course  of  events  exercise  a  super- 
vision or  control  over  the  State  governments :  but  it  can  and 
does  make  laws  which  are  obligatory  on  its  citizens,  who  are 
also  citizens  of  the  States  ;  and  as  it  has  an  indefeasible  right 
to  their  obedience,  so  the  States  cannot  loose  the  tie  which 
binds  them  to  the  United  States.  In  other  words,  although 
the  States  are  not  as  such  directly  subject  to  the  United 
States,  their  citizens  are,  and  through  them  the  States. 

1  4  Madison's  Writings,  321,  418,  421. 
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3.  Two  points  must  be  kept  steadily  in  view  in  inter- 
preting the  Constitution,  —  the  supremacj'-  of  the  Union,  and 
the  existence  of  a  qualified  sovereignty  in  the  several  States. 
There  are  in  every  State  two  governments,  —  one  deriving 
its  authority  from  the  people  of  the  State,  the  other  estab- 
lished by  the  people  of  the  United  States ;  each  having 
powers  peculiar  to  itself,  and  neither  of  them  entitled  to 
exercise  any  authority  that  has  been  exclusively  delegated  to 
the  other.  The  State  of  Pennsylvania  cannot,  for  instance, 
regulate  the  navigation  of  the  Delaware,  or  the  United 
States  lay  down  rules  for  the  acquisition  or  descent  of  real  or 
personal  property  in  Pennsylvania.  It  is,  on  the  other  hand, 
equally  clear  that  if  a  State  and  the  United  States  act  by 
virtue  of  their  common  powers,  or  of  such  as  have  been  ex- 
clusively delegated  to  either,  over  the  same  things  or  persons, 
and  there  is  not  room  for  both,  the  authority  of  the  State 
must  yield  to  that  of  the  General  Government.  Hence,  if  a 
State  and  the  United  States  tax  the  same  bale  of  goods,  and 
the  fund  is  not  sufiicient  to  satisfy  both  demands,  the  State 
will  be  postponed.  So  State  legislation  for  the  discharge  of 
insolvents,  or  the  distribution  of  their  assets  among  their  credi- 
tors, may  be  valid  so  long  as  Congress  does  not  legislate  on  the 
same  subject-matter,  but  will  be  suspended  by  the  enactment 
of  a  national  bankrupt  law  which  prescribes  a  different  rule. 
Moreover,  in  the  event  of  a  conflict  of  jurisdiction  arising 
from  a  difference  as  to  the  nature  or  extent  of  the  powers 
reserved  by  the  States  or  conferred  on  the  Union,  the  ques- 
tion belongs,  in  the  last  resort,  to  the  Supreme  Court  of  the 
United  States;  and  its  judgment  not  only  concludes  the  par- 
ties, but  must  be  followed  to  the  State  tribunals  in  any 
future  controversy  involving  the  same  point. 

4.  The  rights  of  the  States  are  not  less  clearly  written 
than  those  of  the  United  States,  and  no  wise  man  will  wish 
to  see  them  abrogated  or  materially  lessened.  But  when 
their  existence  is  insisted  on,  to  the  exclusion  of  the  duty 
and  allegiance  owing  to  the  country  as  a  whole,  we  may  be 
tempted  to  wish  that  such  a  phrase  as  State-rights  had  never 
been  pronounced.     The  due  subordination  of  the  States  is 
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essential  to  the  harmonious  working  of  our  institutions,  and 
without  it,  a  system  comprising  so  many  and  such  various 
parts  could  not  long  endure.  Nor  should  it  be  forgotten 
that  the  existence  of  the  government  of  the  United  States  is 
the  surest  guaranty  for  the  privileges  of  the  States.  Had 
the  Union  been  swept  away  in  the  late  Rebellion,  the  gov- 
ernments that  would  have  been  created  to  fill  the  void  would 
not  have  been  nicely  balanced  or  hedged  in  with  constitu- 
tional restraints.  They  would  have  been  framed  on  simple 
lines,  calculated  for  defence  or  aggression,  and  subordinating 
local  rights  to  the  overwhelming  sense  of  necessity. 

5.  The  States  are  not  less  essential  to  the  Union  than  is 
the  Union  to  the  States.  A  country  so  vast,  bounded  by 
either  ocean  and  stretching  through  the  whole  width  of  the 
temperate  zone,  cannot  be  governed  from  a  single  centre. 
Centralization  would  be  not  less  pernicious  here  than  it  has 
proved  in  France ;  and  if,  as  there  is  reason  to  apprehend, 
events  are  tending  in  that  direction,  every  effort  should  be 
made  to  maintain  the  equipoise  of  the  Constitution  and  avert 
a  result  that  would  imperil  freedom.^  The  cause  of  State- 
rights  is  legitimate,  so  far  as  it  is  synonymous  with  local 
self-government  and  the  franchises  through  which  it  is  ad- 
ministered, and  which  are  its  only  eificient  guaranties.  That 
cause,  however,  can  best  be  defended,  not  through  the  doctrine 
that  a  State  may  at  its  pleasure  break  the  tie  which  renders 
us  a  nation,  nor  by  a  recourse  to  arms,  save  for  the  redress  of 
such  intolerable  grievances  as  can  be  remedied  in  no  other 
way,  but  through  that  broad  interpretation  of  the  Constitution 
in  which  Chief-Justice  Marshall  was  so  great  a  master,  which 
teaches  that  if  the  General  Government  is  sovereign  as  repre- 
senting the  American  people  as  an  organic  whole,  relatively 
to  the  matters  confided  to  its  care,  the  States  also  have  rights 
which  it  is  incumbent  on  the  United  States  to  regard  ;  while 
certain  other  rights  have  been  reserved  to  the  people,  and 
are  beyond  the  reach  alike  of  the  State  legislatures  and  of 
Congress. 

^  See  the  Tenth  Amendment,  and  4  Madison's  Writings,  139, 
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The  Convention  still  had  to  determine  in  what  way  the 
instrument  which  they  had  devised  should  be  submitted  for 
ratification  to  the  States  and  to  the  people.  Like  the  sages 
who  are  said  to  have  given  laws  to  the  States  of  Ancient 
Greece,  the  delegates  had  no  enacting  power  save  that  which 
comes  from  the  reputation  of  superior  wisdom.  The  thir- 
teenth and  final  clause  of  the  Articles  of  Confederation  de- 
clared that  no  change  whatever  should  be  made  in  any  of 
them,  unless  such  alteration  "  be  agreed  to  in  a  Congress  of 
the  United  States,  and  be  afterwards  confirmed  by  the  legis- 
lature of  every  State ; "  and  this  provision  was,  as  we  have 
already  seen,  embodied  in  the  resolution  by  which  Congress 
called  the  Convention  and  prescribed  the  time  and  place  of 
meeting.  An  agent  cannot  transcend  the  powers  conferred 
by  his  principal,  but  he  may  recommend  what  he  is  not  au- 
thorized to  perform ;  and  as  the  function  of  the  delegates  was 
purely  advisory,  they  did  not  hesitate  to  go  beyond  the  strict 
line  of  their  instructions.  The  seventh  article  of  the  Consti- 
tution accordingly  declared  that  "  the  ratification  of  the  con- 
ventions of  nine  States  shall  be  sufficient  for  the  establishment 
of  this  Constitution  between  the  States  so  ratifying  the  same." 
This  clause,  though  obviously  revolutionary,  as  providing  for 
the  subversion  of  the  existing  government  without  its  con- 
sent, was  yet  one  of  those  bold  and  sagacious  strokes  which 
succeed  where  a  more  cautious  policy  might  fail.  If  Congress 
did  not  adopt  the  Constitution  or  sanction  its  submission  to 
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the  States,  these  or  any  nine  of  them  might  still  adopt  the 
new  scheme  of  government  and  proceed  to  put  it  in  execution. 

The  Convention,  which  had  labored  diligently  for  nearly 
four  months,  was  now  ready  to  take  the  last  steps  towards  the 
completion  of  its  task.  If  this  point  was  reached  sooner  than 
could  reasonably  have  been  anticipated,  in  view  of  the  multi- 
plicity and  importance  of  the  questions  involved,  it  was  owing 
to  a  singleness  of  purpose  which  was  intolerant  of  useless  de- 
bate, and  kept  the  main  issue  steadily  in  view.  The  draft 
was  referred  to  a  committee  on  style  and  arrangement,  which, 
after  making  various  formal,  though  not  unimportant,  altera- 
tions, reported  the  Constitution  nearly  as  we  have  it  now. 
It  was  then  taken  up  clause  by  clause,  and  still  further 
amended  ;  and  finally,  on  the  15th  of  September,  1788,  agreed 
to  by  all  the  States  present,  through  the  votes  of  a  majority 
of  their  duly  authorized  representatives.  There  was,  never- 
theless, a  dissentient  minority  in  some  of  the  delegations ;  and 
though  Hamilton  affixed  his  signature,  he  could  not  cast  the 
vote  of  'New  York  in  the  absence  of  his  colleagues.  The  in- 
strument was  then  engrossed  ;  and  having  been  again  read  on 
the  17th  of  September,  was  laid  before  the  Convention  for 
their  signatures.  Unanimity  was  regarded  as  important,  and 
Gouverneur  Morris  proposed  the  following  ingenious  form  of 
attestation,  which  is  said  to  have  been  devised  by  Franklin 
as  one  that  might  be  signed  without  implying  approval: 
"  Done  in  Convention  by  the  unanimous  consent  of  the  States 
present."  The  Constitution  as  thus  authenticated  was  then 
signed  by  all  the  members  in  attendance  except  Mason,  Ran- 
dolph, and  Geary;  Hamilton's  being  the  only  signature  from 
New  York,  and  Luther  Martin,  Yates,  and  Lansing,  with  some 
other  opponents  of  the  measure,  absent. 

Could  the  future  have  been  unrolled  before  the  delegates, 
we  may  believe  that  none  of  them  would  have  hesitated  to 
put  his  name  to  an  instrument  that  was  destined  to  give 
order  and  prosperity  to  a  country  which  in  wealth,  extent, 
and  numbers,  bids  fair  to  be  the  first  in  the  civilized  world. 
To  have  been  one  of  the  signers  of  the  Declaration  of  Inde- 
pendence or  of  the  Constitution,  is  in  the  eyes  of  all  Ameri- 
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cans  a  patent  of  nobility  not  only  to  the  man  himself,  but, 
so  far  as  our  manners  permit,  to  his  descendants.  Yet  so 
checkered  is  the  course  of  human  affairs,  so  inextricably  are 
the  threads  of  weal  and  woe  interwoven,  that  I  must  qualify 
my  remarks.  Had  Washington  and  Pinckney  foreseen  the 
subjugation  of  Virginia,  and  that  South  Carolina  would  be 
cast  down  from  her  pride  of  place  in  a  contest  with  the  very 
government  which  the}^  were  establishing,  would  they  have 
thrown  the  weight  of  their  influence  and  counsels  in  favor  of 
the  consolidation  of  the  Union  ?  Or  would  Randolph,  with 
such  foreknowledge,  have  silenced  the  forebodings  which 
had  led  him  to  withhold  his  signature,  and  lent  his  aid  to 
carrying  the  Constitution  through  the  Convention  of  his 
native  State?  Would  the  good  resulting  from  the  late  civil 
war  to  the  country  as  a  whole  have  outweighed  in  the  minds 
of  these  patriots  the  desolation  wrought  in  the  section  which 
was  their  birthplace,  and  where  their  dearest  associations  cen- 
tred ?  May  we  not  hope  that  if  they  could  have  looked  still 
farther  into  futurity,  and  beyond  the  painful  spectacle  to 
which  we  have  adverted,  they  would  have  seen  the  bonds  of 
fellowship  renewed,  and  North  and  South  fraternally  enjoying 
the  blessings  of  freedom  under  equal  laws? 

Although  the  Convention  had  guarded  against  the  possi- 
bility that  Congress  might  prove  adverse  by  providing  that 
the  ratification  of  the  States  should  be  sufiicient,  they  still 
showed  a  proper  deference  for  that  body  by  resolving  "  that 
the  Constitution  should  be  laid  before  the  United  States  in 
Congress  assembled,  and  that  in  their  opinion  it  should 
afterwards  be  submitted  to  a  Convention  of  delegates  in  each 
State,  chosen  by  the  people  thereof  under  a  recommendation 
from  its  legislature,  for  their  assent  and  ratification."  They 
also  declared  it  to  be  "  their  opinion  that  as  soon  as  nine 
States  had  ratified  the  Constitution,  Congress  should  fix  a 
day  on  which  electors  should  be  appointed  by  the  States 
which  had  so  ratified  the  same,  and  a  day  on  which  the 
electors  should  assemble  and  vote  for  President,  and  the 
time  and  place  of  commencing  proceedings  under  the  Con- 
stitution; and  that  after  such  recommendation  the  electors 
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should  be  appointed ^  and  the  Senators  and  Representatives 
elected."  ^ 

On  the  28th  of  the  same  month  Congress  signified  their 
assent  b}'  a  unanimous  vote  that  *'  the  report  of  the  Conven- 
tion, with  the  resolutions  and  letters  accompanying  the  same, 
should  be  transmitted  to  the  several  legislatures,  in  order  to 
be  submitted  to  a  convention  of  delegates  chosen  in  each 
State  by  the  people  thereof." 

The  debate  was  now  transferred  to  the  various  States, 
and  conducted  with  no  less  ability  than  had  been  displayed 
in  the  National  Convention.  Never  before  in  the  history  of 
mankind  had  a  question  involving  the  future  of  a  nation 
been  submitted  to  assemblies  chosen  popularly,  and  repre- 
senting the  great  body  of  the  citizens.  It  was  a  veritable 
plebiscitum,  taken  under  circumstances  which  enabled  the 
people  to  form  their  opinion  deliberately,  and  express  it  with 
entire  freedom.  True,  the  citizens,  with  rare  good  sense  and 
moderation,  left  the  question  to  representatives,  who  were  for 
the  most  part  chosen  with  much  discrimination  ;  but  the  sub- 
ject was  still  thoroughly  discussed  in  the  press  and  wherever 
men  met  to  form  or  exchange  views,  and  when  the  various 
Conventions  voted  to  adopt  the  Constitution,  their  decision 
was  ratified  by  the  popular  voice.  The  issue  was  neverthe- 
less for  some  time  doubtful,  and  the  result  might  have  been 
adverse  but  for  the  efforts  made  by  the  friends  of  the  Union. 
Hamilton,  Madison,  and  Jay  enlightened  the  public  mind  in  a 
series  of  essays  known  as  the  Federalist,  which  if  inferior  to 
the  writings  of  Burke  in  eloquence,  may  compare  with  them 
in  political  wisdom. 

Hamilton's  genius  also  shone  conspicuously  in  the  Con- 
vention of  New  York,  where  his  fervid  reasoning  not  only 
silenced,  but  convinced,  some  of  his  opponents;  and  the 
speeches  of  Madison,  of  Ellsworth,  of  Wilson,  and  of  Pinck- 
ney  were  almost  as  effectual  in  Virginia,  Connecticut,  Penn- 
sylvania, and  South  Carolina.  It  is,  however,  to  Washington's 
weight  of  character  and  the  unbounded  reliance  on  his  judg- 

*  Story  on  the  Constitution,  sect.  275. 
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ment  that  we  may,  more  than  to  any-  other  single  cause, 
ascribe  the  ratification  of  the  Constitution.  What  he  ap- 
proved could  not  in  the  opinion  of  a  majority  of  his  country- 
men but  be  right,  and  would  presumably  prove  expedient; 
and  when  JefPerson  was  cited  in  the  Convention  of  Virginia 
as  anxious  for  delay,  and  opposed  to  adopting  the  Constitution 
without  the  additional  guaranty  of  a  Declaration  of  Rights,  it 
was  enough  to  reply  that  Washington  stood  on  the  other  side. 
It  was  not  until  a  later  period  that  he  had  occasion  to  know 
from  painful  experience  that  no  popularity,  however  well 
deserved,  is  secure  from  the  shafts  of  the  low  ambition  which 
loses  sight  of  truth  and  justice  in  the  desire  for  place.^ 

The  Constitutional  requirement  for  the  adhesion  of  nine 
States  was  satisfied  on  the  21st  of  June,  1788,  by  the  acces- 
sion of  New  Hampshire  ;  and  Virginia  followed  on  the  25th 
of  the  same  month.  The  assent  of  New  York,  which,  from 
her  central  position,  was  geographically  essential  to  the  com- 
pletion of  tlie  Union,  still  hung  in  the  scales,  and  was  not 

^  What  Jefferson  thought  of  our  Constitution,  and  how  little  it  owed 
to  his  support,  sufficiently  appears  from  a  letter  which  he  wrote  to  Adams 
from  Paris  on  the  13th  of  November,  1787,  soon  after  the  Convention  had 
adjourned.  ..."  How  do  you  like  our  new  Constitution  ?  I  confess 
there  are  things  in  it  which  stagger  all  my  disposition  to  subscribe  to 
"what  such  an  Assembly  has  proposed.  The  House  of  Federal  Repre- 
sentatives will  not  be  adequate  to  the  management  of  affairs,  either 
foreign  or  federal.  Their  President  seems  a  bad  edition  of  a  Polish 
king.  He  may  be  elected  from  four  years  to  four  years  for  life.  Reason 
and  experience  prove  to  us  that  a  chief  magistracy,  so  continuable,  is  an 
office  for  life.  When  one  or  two  generations  shall  have  proved  that  this 
is  an  office  for  life,  it  becomes  on  every  succession  worthy  of  intrigue,  of 
bribery,  of  force,  and  even  of  foreign  interference.  It  will  be  of  great 
consequence  to  France  and  England  to  have  America  governed  by  a 
Galloman  or  Angloman.  Once  in  office,  and  possessing  the  military 
force  of  the  Union,  without  the  aid  or  check  of  a  council,  he  would  not 
be  easily  dethroned,  even  if  the  people  could  be  induced  to  withdraw  their 
votes  from  him.  I  wish  that  at  the  end  of  the  four  years  they  had  made 
him  forever  ineligible  a  second  time.  Indeed,  I  think  all  the  good  of  this 
new  Constitution  might  have  been  couched  in  three  or  four  new  articles, 
to  be  added  to  the  good,  old,  and  venerable  fabric,  which  should  have 
been  preserved  even  as  a  religious  relic."  See  Jefferson's  Memoirs  and 
Correspondence,  by  Randolph,  ii.  265. 
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given  until  the  25th  of  July.  The  opposition  there  was  more 
violent  than  in  any  other  State,  and  the  majority  against  the 
Constitution  was  at  first  so  great  that  its  supporters  despaired 
of  a  favorable  result.  Washington  might  well  write  to  Jay 
that  "  the  exertions  of  those  who  were  able  to  effect  this  great 
work  must  have  been  equally  arduous  and  meritorious." 

The  ratification  by  Virginia,  like  that  of  some  of  the  other 
States,  was  attended  with  the  suggestion  of  a  Bill  of  Rights 
for  the  consideration  of  the  Congress  of  the  United  States 
when  that  body  should  assemble,  and  that  of  New  York  was 
declared  to  be  in  full  confidence  that  Congress  would  not 
exercise  certain  powers  until  a  general  convention  had  been 
called  for  proposing  amendments.  Although  no  such  con- 
vention met,  and  Congress  entered  at  once  on  the  full  exer- 
cise of  its  functions,  the  confidence  thus  reposed  was  justified, 
soon  after  the  Constitution  went  into  effect,  by  the  adoption 
of  amendments  which  gave  the  desired  guaranties  for  civil 
and  religious  freedom. 

The  ratification  of  the  Constitution  was  celebrated  in  Phila- 
delphia and  New  York  with  every  device  emblematic  of  joy 
and  gratitude  ,  and  the  children  who  witnessed  these  pageants 
felt  a  patriotic  glow  which,  as  they  told  the  story  in  after 
years,  was  shared  by  their  descendants. 

The  day  chosen  in  Philadelphia  was  the  anniversary  of  the 
Declaration  of  Independence,  as  a  means  of  linking  the  two 
events  in  the  public  mind,  and  signifying  that  the  work 
begun  on  the  4th  of  July,  1776,  was  now  completed.  The 
celebration  in  New  York  followed  some  three  weeks  after- 
wards, and  was  noteworthy  for  the  honors  paid  to  Alexander 
Hamilton.  His  likeness,  associated  with  Washington's,  or 
unrolling  the  scroll  of  the  Constitution,  was  borne  aloft  on 
the  banners  of  the  trades  as  they  filed  in  long  procession, 
and  was  greeted  by  the  citizens  with  enthusiastic  applause.^ 
Never  was  popular  tribute  better  deserved,  or  paid  with  a  more 
willing  heart.  It  is  to  him  more  than  to  any  other  statesman, 
save  Madison  and  the  Father  of  his  Country,  that  we  owe 

^  See  the  Penn.  Packet  and  General  Advertiser  for  July  30,  1788. 
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the  greatness,  nay,  the  existence,  of  the  Republic  ;  and,  unlike 
Madison,  he  was  consistent  to  the  end,  and  did  not  adopt  a 
course  calculated  to  subvert  what  he  had  reared. 

The  praise  due  to  Hamilton  should  not  make  us  forget 
the  claims  of  Madison,  whose  synthetic  powers  equalled 
Hamilton's,  and  who,  in  a  letter  to  Randolph  of  the  8th  of 
April,  1787,  gave  an  outline  of  the  plan  which  the  Conven- 
tion subsequently  adopted,  except  that  the  power  to  set  aside 
a  State  law  as  unconstitutional  was  vested  in  the  Supreme 
Court  instead  of  Congress.^ 

Congress  now  proceeded  to  name  the  first  Wednesday  in 
January,  1789,  for  the  appointment  of  electors  to  choose  a 
President  of  the  United  States,  the  first  Wednesday  of  the 
succeeding  February  for  the  meeting  of  the  electoral  col- 
leges, and  the  first  Wednesday  of  the  following  March  and 
the  city  of  New  York  as  the  time  and  place  for  the  inaugu- 
ration of  the  new  government. 

1  "  In  truth,  my  ideas  of  a  reform  strike  deeply  at  the  present  confed- 
eration, and  lead  to  such  a  systematic  change  that  they  scarcely  admit  of 
the  expedient.  ...  I  hold  it  for  a  fundamental  point  that  an  individual 
independence  of  the  States  is  utterly  irreconcilable  with  the  idea  of  an 
aggregate  sovereignty.  I  think  at  the  same  time  that  a  consolidation  of 
the  States  into  a  single  Republic  is  not  less  unattainable  than  it  would 
be  inexpedient.  Let  it  be  tried,  then,  whether  any  middle  ground  cannot 
be  taken  which  will  support  a  due  supremacy  of  the  national  authority, 
and  leave  in  force  the  local  authorities,  so  far  as  they  can  be  subordinately 
useful."  The  mode  proposed  was:  "A  proportionate  representation  of 
the  States  to  their  numbers;  the  national  government  to  be  armed  with 
a  positive  and  complete  authority  in  all  cases  where  uniform  measures  are 
necessary  for  retaining  the  power  it  now  possesses.  A  negative  in  all  cases 
whatsoever  on  the  legislative  acts  of  the  States,  as  the  king  of  Great  Britain 
heretofore  had.  This  I  conceive  to  be  essential,  and  the  least  positive 
abridgment  of  the  State  sovereignties.  Without  such  a  defensive  power, 
every  positive  power  that  can  be  given  on  paper  will  be  unavailing.  It 
will  also  give  internal  stability  to  the  States.  The  extension  of  this 
national  supremacy  to  the  judiciary  department.  A  legislature  of  two 
branches,  one  to  be  chosen  by  the  legislatures,  or  the  people  at  large, 
the  other  of  a  more  select  number,  holding  their  appointments  for  a  longer 
time,  going  out  in  rotation.  Perhaps  the  negative  on  the  State  laws 
may  be  most  conveniently  lodged  in  this  branch."  Madison  to  Randolph, 
April  8,  1787;  History,  etc.,  by  John  C.  Hamilton,  iii.  250,  251.  See 
1  Madison's  Writings,  288. 
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Electors  having  been  appointed  in  the  various  States,  who 
met  and  cast  their  votes  in  accordance  with  this  recommen- 
dation, which  had  no  legal  or  binding  force  save  from  the 
assent  of  those  to  whom  it  was  addressed,  and  the  elections 
for  Senators  and  Representatives  having  been  duly  held,  the 
Congress  of  the  United  States  assembled  on  the  4th  of  March, 
1789;  but  the  want  of  a  quorum  delayed  the  count  of  the 
electoral  vote  until  the  6th  of  April,  when  George  Washing- 
ton was  found  to  have  been  unanimously  chosen  as  President, 
and  John  Adams  as  Vice-President.  Washington  was  sworn 
into  office  on  the  30th  of  April,  and  the  various  departments 
of  the  government  were  then  organized  and  went  into 
operation. 

These  proceedings,  like  those  on  which  they  were  based, 
partook  of  a  revolutionary  nature,  because  two  of  the  States 
had  not  ratified  the  Constitution,  and  were  entitled  to  insist 
that  the  existing  government  should  not  be  set  aside  and 
another  substituted  without  their  assent ;  but  the  change  was 
so  beneficial,  and  in  such  entire  accordance  with  the  logic  of 
events,  that  no  one  seriously  contemplated  armed  resistance, 
and  all  pretext  for  complaint  was  removed  by  the  accession 
of  North  Carolina  in  November,  1789,  and  of  Rhode  Island 
in  May,  1790. 

We  have,  so  far  as  I  am  aware,  no  account  of  the  thoughts 
of  the  officers  of  the  newly  established  government  in  entering 
on  the  performance  of  their  duties ;  but  we  may  infer  that 
while  they  were  not  free  from  the  solicitude  which  the  novelty 
of  the  experiment,  and  the  responsibility  incident  to  setting 
so  many  new  and  untried  springs  in  motion,  were  calculated 
to  inspire,  they  had  yet  a  heartfelt  satisfaction  in  the  belief 
that  the  anxiety  which  since  the  passage  of  the  Stamp  Act, 
and  for  more  than  twenty  years,  had  clouded  the  breast  of 
every  American,  was  at  length  dispelled,  and  that  the  nation, 
now  assured  of  its  existence,  was  about  to  enter  on  a  long 
season  of  prosperity,  which  might  lead  to  greatness. 

Such  we  know  authentically  were  the  emotions  of  the 
members  of  the  Federal  Convention  when  they  completed 
their  labors  by  signing  the  scroll  on  which  the  Constitution 
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was  engrossed.  Franklin,  Gouverneur  Morris,  Hamilton,  and 
others  of  equal  weight,  had  urged  the  necessity  for  unanimity 
and  concession,  and  Washington,  for  the  first  time  since  he 
took  the  chair,  said  a  few  earnest  words  in  favor  of  an  amend- 
ment intended  to  conciliate  the  smaller  States,  which  was 
unanimously  adopted. 

The  delegates  then  gathered  round  the  secretary's  desk  to 
subscribe  their  names ;  and  while  the  last  was  signing,  Dr. 
Franklin,  looking  towards  a  sun  which  was  depicted  behind 
the  president's  chair  as  on  the  verge  of  the  horizon,  observed 
that  painters  in  the  practice  of  their  art  found  it  difficult  to 
distinguish  a  rising  from  a  setting  sun.  "  I  have,"  he  went  on 
to  say,  ''  often  and  often  in  the  course  of  the  session,  and  the 
vicissitudes  of  my  hopes  and  fears  as  to  its  issue,  looked  at 
the  sun  behind  the  president  without  being  able  to  tell 
whether  it  was  rising  or  setting ;  but  now,  at  length,  I  have 
the  happiness  to  know  it  is  a  rising,  and  not  a  setting  sun."  ^ 
The  future  did  not  belie  this  prediction ;  but  it  was  not  until 
the  inauguration  of  General  Washington  as  the  first  President 
of  the  United  States  that  the  sun  of  the  Republic  could  be 
said  to  be  clearly  above  the  horizon. 

1  3  Madison  Papers,  1624. 


LECTURE  IV. 

The  Constitutional  Convention. —  Authority  of  the  Delegates.  —  The  Reso- 
lutions offered  by  Randolph  and  by  Patterson.  —  The  National  Suprem- 
acy of  the  United  States  asserted,  and  the  Sovereignty  of  the  States, 
even  under  the  Confederation,  questioned  by  King,  Madison,  Gerry, 
Morris,  and  others.  —  The  United  States  a  Government  of  Individuals, 
not  of  States.  —  The  People,  not  the  States,  the  Immediate  Subjects  of 
its  Coercive  Powers.  —  Buchanan's  Message. 

Before  examining  the  powers  of  the  Government  of  the 
United  States  in  detail,  it  may  be  well  to  note  the  various 
and  not  infrequently  conflicting  opinions  which,  expressed 
with  rare  earnestness  and  sincerity  in  the  Convention  that 
met  in  Philadelphia  on  the  14th  of  May,  1787,  led  to  the 
evolution  of  the  Constitution  and  prepared  the  way  for  its 
acceptance  in  the  States.  The  authority  of  the  delegates 
was  limited  to  proposing  amendments  to  the  Articles  of  Con- 
federation, which,  agreeably  to  the  thirteenth  and  final  clause 
of  that  instrument,  would  not  be  binding  until  approved  by- 
Congress  and  ratified  by  the  legislature  of  every  State.  The 
reason  for  this  requirement  is  obvious.  It  was  because  a  per- 
petual compact  —  and  such  the  Confederation  was,  not  merely 
by  implication,  but  expressly  —  could  not  be  rescinded  without 
the  consent  of  all  the  parties.  There  could  be  no  more  con- 
vincing proof  that  notwithstanding  the  weakness  of  the  exist- 
ing Government,  it  was  viewed,  not  as  a  mere  delegate  or 
representative  of  the  States  whose  authority  might  be  recalled 
at  pleasure,  but  as  a  principal  whose  concurrence  was  essential 
to  the  compact.  When,  however,  the  delegates  assembled, 
it  became  apparent  that  they  could  not  devise  an  efficient 
Government  without  exceeding  their  instructions  both  in  form 
and  substance.     Instead  of  amending  the  Confederation,  they 
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proceeded  to  frame  a  new  Constitution,  which  was  to  be  sub- 
mitted for  ratification,  not  to  Congress  and  the  State  legisla- 
tures, but  to  the  people  of  the  several  States. ^ 

On  the  30th  of  May,  three  days  after  the  organization  of 
the  Convention,  it  was  by  a  large  majority  of  the  States  and 
delegates  present  resolved,  on  the  motion  of  Edmund  Ran- 
dolph, from  Virginia,  that  a  national  government  ought  to  be 
established,  consisting  of  a  supreme  executive,  legislative, 
and  judiciary;  and  to  this  determination  the  Convention 
substantially  adhered  throughout  their  subsequent  proceed- 
ings. For  although  "Government  of  the  United  States" 
was,  on  the  rising  of  the  committee  of  the  whole,  substi- 
tuted for  "  National  Government "  on  the  motion  of  Mr. 
Ellsworth,  the  significant  adjective  supreme  remained  to 
control  the  sentence.^ 

A  government  consisting  of  a  supreme  legislature,  execu- 
tive, and  judiciary,  and  acting  directly  on  all  the  inhabitants, 
without  regard  to  local  boundaries  or  jurisdictions,  is  neces- 
sarily a  national  government,  whatever  it  may  be  called.  This 
was  explicitly  stated  by  Mr.  Madison  and  other  delegates  ;  and 
the  proposition  is  too  obvious  for  argument.  In  the  Conven- 
tion at  the  time,  and  when  the  question  subsequently  came 
before  the  people,  the  proposed  government  was  characterized 
on  all  sides  as  national,  the  only  difference  being  that  while 
the  friends  of  the  Constitution  pointed  out  that  it  was  in  some 
points  federal,  in  others  national,  the  opponents  of  the  meas- 
ure took  the  ground  that  the  consolidation  was  complete,  and 
abrogated  the  sovereignty  of  the  several  States. 

On  the  19th  of  June,  after  the  scheme  of  Governor  Ran- 
dolph had  been  reported  by  the  committee  of  the  whole,  Mr. 
Patterson,  on  behalf  of  the  New  Jersey  delegation,  asked  for 
time  to  digest  a  plan  purely  federal  as  distinguished  from  that 

1  Thus  Gouvemeur  Morris  declared  on  the  23d  of  July  that  it  was 
erroneous  to  suppose  that  the  Convention  was  "  proceeding  on  the  basis 
of  the  Confederation.  This  Convention  is  unknown  to  the  Confederation." 
Elliott's  Madison,  355  (Philad.,  1876). 

2  See  Luther  Martin's  letter  to  the  Maryland  House  of  Delegates, 
1  Elliott's  Debates,  190. 
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introduced  by  Mr.  Randolph ;  and  the  Convention  having  ad- 
journed for  this  purpose,  it  was  on  the  succeeding  day  moved 
by  Mr.  Patterson  that  the  Articles  of  Confederation  ought  so 
to  be  revised,  corrected,  and  enlarged  as  to  render  the  fed- 
eral constitution  adequate  to  the  exigencies  of  government 
and  the  preservation  of  the  Union.  He  then  read  a  series  of 
resolutions,  which,  while  adding  some  new  powers  to  the  Arti- 
cles of  Confederation,  and  among  them  those  of  regulating 
commerce  and  raising  a  revenue  by  duties  on  imports,  by 
stamps  on  paper,  vellum,  or  parchment,  and  by  postage  on  all 
letters  passing  through  the  general  post-office,  and  also  a 
clause  authorizing  the  executive  to  employ  the  power  of  the 
confederated  States  against  any  State  or  body  of  men  who 
might  oppose  the  acts  or  regulations  of  Congress,  yet  retained 
the  characteristic  defect  of  a  merely  federal  system, — inability 
to  act  directly  upon  individuals,  save,  perchance,  for  the  col- 
lection of  customs  and  the  regulation  of  commerce,  or  other- 
wise than  by  requisitions  on  the  States,  or  through  their 
officers  and  tribunals.^ 

His  scheme  was  then  referred  to  the  committee  of  the 
whole,  and  Mr.  Randolph's  recommitted,  in  order  that  both 
might  be  considered  at  the  same  time,  and  a  deliberate  judg- 
ment formed  as  to  their  respective  merits.  Mr.  Lansing,  from 
New  York,  opened  the  debate  by  saying  that  the  plans  were 
in  direct  contrast.    That  of  Mr.  Patterson  maintained  the 


^  Agreeably  to  Mr.  Patterson *s  plan,  the  United  States  in  Congress 
assembled  were,  in  addition  to  the  powers  conferred  by  the  existing 
Articles  of  Confederation,  to  be  authorized  to  pass  "  acts  for  raising  a 
revenue  by  levying  a  duty  or  duties  on  all  goods  or  merchandise  of  foreign 
growth  or  manufacture  imported  into  any  port  of  the  United  States,  by 
stamps  on  paper,  vellum,  or  parchment,  and  by  a  postage  on  all  letters 
passing  through  the  general  post-oflBce,  and  to  make  rules  and  regulations 
for  the  collection  thereof,  ...  to  pass  acts  for  the  regulation  of  trade  and 
commerce  as  well  with  foreign  nations  as  with  each  other,  provided  that 
all  punishments,  fines,  forfeitures,  and  penalties  to  be  incurred  for  con- 
travening such  acts,  rules,  and  regulations  shall  be  adjudged  by  the 
common  law  judiciaries  of  the  State  in  which  any  such  shall  have  been 
committed,  .  .  .  subject,  nevertheless,  to  an  appeal  to  the  judiciary  of  the 
United  States."    EUiott's  Madison,  191. 
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sovereignty  of  the  respective  States ;  that  of  Mr.  Randolph 
destroyed  it.  The  latter  required  a  negative  on  all  the  laws 
of  particular  States ;  the  former  only  certain  general  powers 
for  the  common  good.  In  fine,  the  plan  of  Mr.  Randolph 
absorbed  all  power  except  what  might  be  exercised  in  such 
little  local  matters  as  were  not  thought  worthy  of  the  supreme 
cognizance.  Mr.  Lansing  then  went  on  to  observe  that  he 
grounded  his  preference  for  Mr.  Patterson's  plan  on  the  prin- 
cipal objections  to  that  of  Mr.  Randolph,  —  first,  that  the  au- 
thority of  the  Convention  was  by  the  acts  of  Congress,  the 
tenor  of  the  acts  of  the  States,  and  the  commissions  of  the 
several  deputations,  confined  to  amending  the  Articles  of  Con- 
federation ;  and  next,  that  the  legislatures  of  the  States  would 
not  ratify  a  scheme  so  far  exceeding  the  authority  which  they 
had  conferred.!  Mr.  Randolph  in  reply  said  that  the  true 
question  was  whether  the  Convention  should  adhere  to  the 
federal  plan,  or  entertain  the  national  plan.  There  were  but 
two  ways  through  which  a  general  government  could  be 
efl&cient,  the  first  being  coercion  as  proposed  by  Mr.  Patter- 
son; the  second,  real  legislation,  as  proposed  by  the  other 
plan.  Coercion  he  pronounced  to  be  impracticable,  and  cruel 
to  individuals.  They  must  resort,  therefore,  to  a  national 
legislation  over  individuals,  for  which  Congress  as  then  con- 
stituted was  unfit,  as  being  a  single  assembly  chosen  by  the 
legislatures  of  the  States,  and  not  by  the  people.  It  was  not, 
however,  his  intention  to  vest  an  indefinite  power  in  Con- 
gress, but  that  the  powers  conferred  upon  it  should  be  speci- 
fically enumerated.  Mr.  Hamilton,  who  followed,  differed 
from  both  speakers,  urging  that  the  national  legislature  should 
have  the  power  to  pass  all  laws  whatsoever,  with  a  negative 
on  the  laws  of  the  several  States,  and  that  the  executive 
power  should  be  vested  in  a  chief  magistrate  holding  his 
office  during  good  behavior.  After  some  further  debate,  in 
the  course  of  which  Mr.  Madison  pointed  out  that  "  one  char- 
acteristic of  a  federal  government  was  that  its  power  was 
exercised,  not  on  the  people  individually,  but  on  the  people 

1  Elliott's  Madison,  193. 
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collectively  in  the  States,"  ^  Mr.  Patterson's  plan  was  post- 
poned indefinitely,  and  Mr.  Randolph's  reported  without 
alteration.2 

The  Convention  proceeded  to  consider  the  first  resolution 
of  the  latter  plan,  and  unanimously  resolved  that  the  first 
article  should  be  so  amended  as  to  read  that "  the  government 
of  the  United  States  ought  to  consist  of  a  supreme  magistracy, 
legislative  and  judiciary.'* 

The  Vice-President  of  the  Confederate  States,  Alexander 
Stephens,  comments  on  this  vote  as  indicating  a  complete 
revolution  in  the  minds  of  the  delegates,  and  that  the  states- 
men who  had  been  contending  for  the  sovereignty  of  the 
Union  were  now  prepared  to  admit  the  supremacy  of  the 
States.  He  dwells  on  the  omission  of  the  word  "  national," 
but  fails  to  observe  that  the  other  and  characteristic  features 
were  not  changed.  The  legislature,  the  executive,  the  judi- 
ciary, of  the  proposed  government  were  by  the  express  terms 
of  the  resolution  to  be  supreme ;  and  hence  it  would  be  a  na- 
tional government,  whether  it  was  so  designated,  or  by  the 
more  appropriate  title  of  the  Government  of  the  United  States.^ 

1  Elliott's  Madison,  206. 

2  Ibid.  212. 

Hamilton,  at  the  next  sitting  of  the  committee  of  the  whole,  observed 
that  force  was  among  the  great  and  essential  principles  necessary  for  the 
support  of  government,  and  might  be  through  a  coercion  of  law  or  a 
coercion  of  arms.  The  former  might  be  nearly  sufficient,  though  in  most 
cases  not  entirely  so.  A  certain  amount  of  military  force  was  requisite 
in  large  communities.  How  could  this  force  be  exerted  on  the  States 
collectively  ?  It  was  impracticable,  and  would  incite  to  war.  To  make 
requisitions  a  substitute  for  taxation  was  therefore  fraught  with  difficul- 
ties which  would  be  fatal  to  the  Union.  Colonel  Mason,  of  Virginia, 
though  a  strenuous  opponent  of  the  Constitution,  was  equally  clear  that 
Mr.  Patterson's  acknowledgment  that  his  plan  could  not  be  enforced 
without  military  coercion  constituted  an  insuperable  objection.  "  To 
punish  the  non-payment  of  taxes  with  death  was  a  severity  not  yet 
adopted  by  despotism,  .  .  .  but  would  be  mercy  compared  with  a  mili- 
tary collection  of  the  revenue,  in  which  the  bayonet  could  make  no 
discrimination  between  the  innocent  and  the  guilty."  Elliott's  Madison 
(Phila.,  1876),  217. 

*  4  Madison's  Writings,  217,  290.  See  Luther  Martin's  Address  before 
the  Maryland  House  of  Delegates,  1  Elliott's  Debates  (Phila.,  1876),  190. 
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During  the  debate  which  led  to  this  result,  Mr.  King 
observed  that  the  States  were  not  sovereigns  in  the  sense  con- 
tended for  by  some.  They  did  not  possess  the  peculiar  feat- 
ures of  sovereignty,  —  they  could  not  make  war,  nor  peace,  nor 
alliance,  nor  treaties.  Considering  them  as  political  beings, 
they  were  dumb,  for  they  could  not  speak  to  any  foreign  sov- 
ereign ;  they  were  deaf,  for  they  could  not  hear  any  propo- 
sitions from  such  sovereign ;  they  had  not  even  the  organs 
or  faculties  of  defence  or  offence,  for  they  could  not  of  them- 
selves raise  troops  or  equip  vessels  of  war.  If  the  existing 
union  of  the  States  comprised  the  idea  of  a  confederation,  it 
also  comprised  that  of  consolidation.  A  union  of  the  States 
was  a  union  of  the  men  composing  them  ;  whence  a  national 
character  resulted  to  the  whole.  Congress  could  act  alone 
without  the  States ;  they  could  act,  and  their  acts  would  be 
binding,  against  the  institutions  of  the  States.  If  they  declared 
war,  war  existed  de  jure  ;  and  immediately  on  the  promulga- 
tion of  the  vote,  the  captures  made  in  pursuance  of  it  were 
lawful :  no  acts  of  the  States  could  vary  the  situation,  or  pre- 
vent the  judicial  consequences.  If  the  States  therefore  re- 
tained some  portions  of  their  sovereignty,  they  had  certainly 
divested  themselves  of  essential  portions  of  it.  If  they  formed 
a  confederacy  in  some  respects,  they  formed  a  nation  in 
others.  The  argument  that  the  States  were  never  sovereign 
in  the  full  sense  of  the  terra,  was  here  put  in  a  conclusive 
light,  and,  if  true  of  their  position  under  the  Confederacy, 
applies  with  still  more  force  to  the  relation  which  they  bear 
to  the  United  States.^ 

Accordingly,  Mr.  Madison,  on  the  29th  of  June,  agreed  that 
the  mixed  nature  of  the  government  ought  to  be  kept  in 
view,  but  thought  too  much  stress  was  laid  on  the  rank  of  the 
States  as  political  societies.  There  was  a  gradation,  he  ob- 
served, from  the  smallest  corporation  with  the  most  limited 
powers,  to  the  largest  empire  with  the  most  perfect  sover- 
eignty. He  pointed  out  the  limitations  on  the  sovereignty  of 
the  States  as  then  confederated.     Their  laws  bore  the  same 

1  See  Madison  to  W.  C.  Rives,  March  12,  1833;  4  Madison's  Writ- 
ings, 29a 
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relation  to  the  paramount  law  of  the  Confederacy  as  the  by- 
laws of  a  corporation  to  the  laws  of  the  State.  Under  the 
proposed  government  the  powers  of  the  States  would  be  much 
further  reduced.  According  to  the  views  of  every  member, 
the  General  Government  would  have  powers  far  beyond  those 
exercised  by  the  British  Parliament  while  the  States  were 
part  of  the  British  Empire.^  Mr.  Gerry,  following  on  the  same 
side,  declared  that  the  States  had  never  been  independent, 
were  not  such  then,  and  never  could  be,  even  on  the  princi- 
ples of  the  Confederation. 

Mr.  Randolph's  plan,  as  originally  proposed,  gave  the  Gen- 
eral Government  a  negative  on  all  laws  passed  by  the  several 
States  that  were,  in  the  opinion  of  the  national  legislature, 
contrary  to  the  Articles  of  the  Union  or  any  treaty  made  by 
the  United  States,  and  to  call  forth  the  forces  of  the  Union 
against  any  State  failing  to  fulfil  its  duty  as  a  member  thereof. 
This  clause  was  upon  further  consideration  dropped.  Had  it 
been  adopted,  the  General  Government  could  hardly  have 
been,  in  any  just  sense  to  the  term,  styled  federal,  and  would, 
on  the  contrary,  for  all  practical  purposes  have  been  absolute 
and  consolidated.  For  as  the  question,  what  State  laws  should 
be  overruled  as  contrary  to  the  laws  of  the  Union,  would,  if 
this  view  had  prevailed,  have  been  left  to  a  political  assembly, 
the  States  would  virtually  have  lost  the  right  of  self-govern- 
ment, and  been  reduced  to  provinces  or  departments. 

Gouverneur  Morris  remarked  that  he  was  more  and  more 
opposed  to  such  a  negative.  A  law  that  ought  to  be  nega- 
tived would  be  set  aside  by  the  judiciary .2  Mr.  Sherman 
said  the  power  involved  a  wrong  principle  ;  to  wit,  that  a  law 
of  a  State  contrary  to  the  Articles  of  Union  would,  if  not 
negatived,  be  valid  and  operative,^ — and  this  argument  seems 
to  have  been  conclusive.  Instead  of  vesting  a  legislative 
negative  in  Congress,  it  was  resolved  that  the  laws  made  by 
Congress  under  the  Constitution  should  be  supreme,  anything 
in  the  Constitutions  or  laws  of  the  several  States  to  the 
contrary  notwithstanding. 

1  Elliott's  Madison,  256.  '  a  Ibid.  321.  »  Ibid. 
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The  question  what  State  laws  should  be  annulled  as  con- 
trary to  the  Constitution,  was  in  this  way  left  to  the  judiciary 
of  the  United  States,  and  not,  as  had  been  originally  designed, 
to  Congress.^  Legislation  which  transcended  the  powers  of 
the  States  would  still  be  virtually  abrogated;  but  the  end 
would  be  attained  through  the  judgment  of  a  court,  and  not 
by  the  vote  of  a  popular  assembly. 

Mr.  George  Mason  drew  in  the  Convention  of  Virginia  a 
ludicrous  picture  of  a  man  who,  commanded  by  his  State  and 
forbidden  by  Congress,  punished  by  the  former  and  rewarded 
by  the  latter,  cries  on  one  side  of  his  mouth  and  laughs  on 
the  other.  If  a  comparison,  which  at  the  time  was  more  cred- 
itable to  the  wit  than  to  the  fairness  of  the  orator,  became 
after  the  lapse  of  many  yesLYS  a  painful  reality  during  the  late 
civil  war,  the  result  was  due  to  one  of  those  follies  which  are 
not  less  mischievous  than  crimes.  Such  an  alternative  could 
not  arise  under  the  true  theory  of  the  Constitution.  The 
allegation  that  two  supreme  powers  cannot  act  together  is,  as 
Mr.  Hamilton  observed,  fallacious.  They  were  inconsistent 
only  when  they  were  aimed  at  each  other  or  at  one  indivisi- 
ble object.  The  laws  of  the  United  States  were  supreme  as 
to  all  their  proper  constitutional  objects ;  the  laws  of  the 
States  were  supreme  in  the  same  way.  These  supreme  laws 
might  operate  on  different  parts  of  the  same  object  with 
perfect  harmony.  A  law  proceeding  from  the  General  Gov- 
ernment, or  from  a  State  which  exceeded  the  powers  of  the 
legislature,  was  void.  If  the  jurisdiction  was  concurrent,  the 
State  must  yield.  Doubtful  questions  would  be  referred  to 
and  decided  by  the  federal  judiciary.  The  Government  of 
the  United  States  acted  directly  on  individuals.  There  could 
not,  if  the  path  marked  out  in  the  Constitution  was  followed, 
be  a  conflict  between  governments.  If  a  State  interfered 
in  derogation  of  the  constitutional  authority  of  the  United 
States,  it  was  a  mere  usurpation  that  could  not  be  pleaded  or 
given  in  evidence  as  a  defence  to  an  indictment  for  treason. 

The  idea  of  national  supremacy  conceived  by  Governor 

1  4  Madison's  Writings,  238,  281 
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Randolph  was  thus  carried  into  effect,  although  by  means 
differing  from  those  which  he  had  suggested ;  and  this  was 
according  to  every  definition  given  at  the  time  of  the  distinc- 
tion between  a  national  and  a  merely  federal  system.^  Thus 
Mr.  Madison,  on  the  14th  of  July,  remarked  that  it  had  been 
said  that  the  government  would  in  its  operation  be  partly 
federal,  partly  national ;  and  that  although  in  the  latter  case 
representation  ought  to  be  in  proportion  to  the  people,  yet  in 
the  former  it  ought  to  be  according  to  the  number  of  States. 
If  there  was  any  solidity  in  this  distinction,  he  was  ready  to 
abide  by  it ;  if  there  was  none,  it  ought  to  be  abandoned.  In 
all  cases  where  the  government  is  to  act  on  the  States  as 
such,  in  like  manner  as  Congress  now  acts  on  them,  let  the 
States  be  represented,  and  the  votes  be  equal.  This  was  the 
true  ground  of  compromise,  if  there  was  any  ground  at  all. 
But  he  denied  that  there  was  any  ground  at  all.  He  called 
for  a  single  instance  in  which  the  General  Government  was 
not  to  operate  on  the  people  individually. 

The  Constitution  is  so  entirely  moulded  on  this  conception 
that  when  it  was  laid  before  the  people  of  the  several  States 
for  ratification,  the  mooted  question  was  whether  consolida- 
tion had  not  been  carried  so  far  as  to  exclude  the  federal 
element. 

One  marked  superiority  of  a  national  as  contrasted  with  a 
merely  federal  plan  was  pointed  out  by  Gouverneur  Morris 
and  enforced  by  Mason.  Mr.  Morris  explained  the  difference 
between  a  federal  and  a  national  supreme  government,  the 
former  being  a  mere  compact  resting  on  the  good  faith  of 
the  parties,  the  latter  having  a  complete  and  compulsive 
operation  .2 

Mr.  Mason,  following,  said  that  the  Confederation  was  defec- 
tive in  not  providing  for  the  coercion  and  punishment  of  de- 
linquent States,  but  argued  cogently  that  punishment  could 
not  in  the  nature  of  things  be  inflicted  on  a  State  in  its  col- 
lective capacity,  and  that  a  government  should  consequently 
be  formed  acting  directly  on  individuals,  and  punishing  those 
only  whose  guilt  required  it.^ 

1  4  Madison's  Writings,  290.  «  Elliott's  Madison,  133. 
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The  weight  of  this  argument  was  undeniable ;  and  when 
the  last  clause  of  Mr.  Randolph's  sixth  resolution,  authorizing 
the  force  of  the  whole  to  be  exercised  against  a  delinquent 
State,  came  under  consideration,  Mr.  Madison  observed  that 
the  more  he  reflected  on  the  use  of  force,  the  more  he  doubted 
the  practicability  and  the  justice  of  it  when  applied  to  the 
people  collectively,  and  not  individually.  He  hoped  that  such 
a  system  would  be  framed  as  would  render  this  resource 
unnecessary.! 

It  was  the  perception  of  this  truth  which  more  than  any 
other  cause  led  to  the  substitution  of  our  present  system  for 
that  in  use  under  the  Confederation.  The  necessity  for  coer- 
cion, for  using  force  as  a  means  of  vindicating  authority, 
was  admitted  on  all  sides,  not  only  in  the  Convention  which 
devised  the  Constitution,  but  when  it  was  ratified  in  the 
several  States.  It  was  as  much  a  feature  of  the  merely  fed- 
eral scheme  proposed  by  Mr.  Patterson  as  of  the  national 
government  advocated  by  Mr.  Randolph.  The  difference 
was  as  to  the  mode  in  which  force  should  be  used,  and  the 
objects  on  which  it  was  to  operate.  As  the  government  de- 
signed by  Mr.  Patterson  was  of  and  for  the  States,  and  had 
no  jurisdiction  over  persons,  coercion  could,  according  to  his 
method,  only  be  applied  to  the  States.  Accordingly,  the  sixth 
article  concluded  with  a  declaration  that  "if  any  State,  or 
any  body  of  men  in  any  State,  shall  oppose  or  prevent  the 
acts  or  treaties  of  the  Confederation,  the  federal  executive 
shall  be  authorized  to  call  forth  the  power  of  the  confederated 
States,  or  so  much  thereof  as  may  be  necessary,  to  enforce  or 
compel  obedience  to  such  acts  or  observance  of  such  treaties." 

The  national  plan,  as  originally  proposed  by  Mr.  Randolph, 
was  equally  explicit.  But  the  men  by  whom  it  was  supported 
were  too  able  and  clear-sighted  not  to  perceive  that  such  a 
clause  was  superfluous  under  a  system  which,  as  Mr.  Madison 
pointed  out,  operated  always  on  persons,  and  never  on  States. 
If  one  or  more  of  the  citizens  of  a  State,  or  if  all  of  them,  re- 
fused obedience  to  the  United  States,  submission  would  be 

1  Elliott's  Madison,  140. 
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compelled  in  the  ordinary  course  of  law,  backed,  if  need  be, 
by  the  military  power  of  the  Union  ;  but  the  controversy 
would  in  every  such  case  be  between  the  offenders  individ- 
ually and  the  General  Government.  And  this  would  be  true 
even  if  the  revolt  grew  to  the  height  of  civil  war,  and  em- 
braced a  part  or  the  whole  of  one  or  of  many  States.  The 
State  might  intervene  to  shelter  the  offenders  or  array  her 
citizens  under  color  of  a  State  law  against  the  nation.  In 
like  manner  a  great  city  —  New  York  or  Philadelphia  — 
might  conceivably  use  the  powers  conferred  upon  it  for  local 
purposes  in  aid  of  a  revolt,  as  we  have  recently  beheld  the 
city  of  Paris  arrayed  against  France  in  the  name  of  the  Com- 
mune. But  the  legal  and  constitutional  aspect  of  the  question 
would  in  either  case  remain  unchanged.  It  would  still  be 
the  duty  of  the  National  Government  to  act  as  if  no  such  com- 
plication had  occurred,  and  proceed  to  the  arrest  and  punish- 
ment of  the  guilty  with  the  least  possible  amount  of  injury  to 
the  innocent.  If  the  contest  rose  to  the  height  of  war,  it 
would,  legally  speaking,  be  a  war  not  with  the  rebellious  State 
or  city,  but  with  a  band  of  insurgents  speaking  in  its  name 
and  arrogating  an  authority  which  it  could  not  confer.^     On 

1  Texas  v.  White,  7  Wall.  700;  Thorington  v.  Smith,  8  Id.  1;  Keith  v. 
Clark,  97  U.  S.  454,  465;  Poindexter  v.  Greenhow,  114  U.  S.  270,  291. 

The  principle  is  clearly  stated  in  the  subjoined  extract  from  the  judg- 
ment in  Keith  v.  Clark,  where  the  relation  between  Tennessee  and  the 
United  States  is  shown  not  to  have  been  changed,  although  the  gov- 
ernor, the  members  of  the  legislature,  and  the  majority  of  the  popula- 
tion participated  in  the  rebellion,  because  the  ordinance  of  secession  was 
merely  void,  and  those  acting  under  it  did  not  in  legal  contemplation 
represent  the  State,  and  were  simply  individuals  prosecuting  an  illegal 
enterprise  which  might  render  them  amenable  to  the  civil  and  criminal 
law,  but  did  not  affect  the  State  as  an  organic  whole. 

"  The  political  society  which  in  1796  was  organized  and  admitted  into 
the  Union  by  the  name  of  Tennessee  has  to  this  time  remained  the  same 
body  politic.  Its  attempt  to  separate  itself  from  that  Union  did  not 
destroy  its  identity  as  a  State,  nor  free  it  from  the  binding  force  of  the 
Constitution  of  the  United  States.  Being  the  same  political  organiza- 
tion during  the  rebellion  and  since  that  it  was  before,  —  an  organization 
•essential  to  the  existence  of  society,  —  all  its  acts,  legislative  and  other- 
wise, during  the  period  of  the  rebellion  are  valid  and  obligatory  on  the 
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the  other  hand,  coercion  would,  on  the  merely  federal  plan, 
lead  directly  and  at  once  to  a  war  between  governments. 
The  land  and  naval  forces  of  the  Union  would  be  directed 
against  the  offending  State  with  the  avowed  object  of  inflict- 
ing punishment  militarily  for  the  default.  The  inhabitants 
of  the  invaded  territory  would  take  up  arms  in  self-defence, 
and  a  contest  would  ensue,  directly  and  necessarily  involving 
the  innocent  with  the  guilty. 

The  contrast  between  a  government  in  which  military  force 
was  to  be  the  first,  instead  of  the  last  step  in  the  process  of 
compelling  obedience,  was  too  much  in  favor  of  the  friends 
of  the  Constitution  to  be  overlooked.  Accordingly,  they  en- 
larged on  the  hardship  and  injustice  of  punishing  the  inhabit- 
ants of  a  State  as  a  whole  for  an  offence  which  some  and 
perhaps  the  greater  part  of  them  did  not  share,  and  insisted  on 
the  superiority  of  a  government  that  would  judge  the  citizen 
individually  and  deal  with  him  according  to  his  deserts.  On 
the  other  hand,  the  opponents  of  a  national  government  con- 
State  now,  except  where  they  were  done  in  aid  of  that  rebellion,  or  are  in 
conflict  with  the  Constitution  and  laws  of  the  United  States,  or  were 
intended  to  impeach  its  authority. 

"  In  Texas  v.  White,  7  Wall.  700,  the  first  and  important  question 
was  whether  Texas  was  then  one  of  the  United  States,  and  as  such 
capable  of  sustaining  an  original  suit  in  this  court  by  reason  of  her  being 
such  State.  And  this  was  at  a  time  when  Congress  had  not  permitted 
her,  after  the  rebellion,  to  have  representatives  in  either  house  of  that 
body.  Mr.  Chief-Justice  Chase,  in  delivering  the  judgment  of  the  court 
on  this  question,  says:  '  The  ordinance  of  secession  adopted  by  the 
Convention  and  ratified  by  a  majority  of  the  citizens  of  Texas,  and  all 
the  acts  of  her  legislature  intended  to  give  effect  to  that  ordinance,  were 
absolutely  null;  they  were  utterly  without  operation  in  law.  Tlie  ob- 
ligations of  the  State  as  a  member  of  the  Union,  and  of  every  citizen  of 
the  State  as  a  citizen  of  the  United  States,  remained  perfect  and  un- 
impaired. It  follows  that  the  State  did  not  cease  to  be  a  State,  nor  her 
citizens  to  be  citizens  of  the  Union.  If  this  were  otherwise,  the  State 
must  have  become  foreign,  and  her  citizens  foreigners  ;  the  war  must 
have  ceased  to  be  a  war  for  the  suppression  of  rebellion,  and  must  have 
become  a  war  for  conquest  and  subjugation.  Our  conclusion,  therefore, 
is,  that  Texas  continued  to  be  a  State,  and  a  State  of  the  Union,  notwith- 
standing the  transactions  to  which  we  have  referred."  Miller,  J.,  Keith^ 
V.  Clark,  7  Otto,  454,  461. 
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tended  that  coercion  of  a  State  was  not  impracticable,  and 
had  been  resorted  to  both  in  ancient  and  modern  times.  The 
advantage  remained,  as  might  have  been  anticipated,  with  the 
advocates  of  a  national  government.  Men  preferred  a  system 
under  which  war  would  not  occur  unless  provoked  by  insur- 
rection, where  order  would  be  maintained  and  the  taxes  col- 
lected by  a  marshal  or  constable  armed  with  a  writ,  and  not 
by  a  corporal  at  the  point  of  the  bayonet.  To  treat  this  as  a 
proof  that  the  National  Government  cannot  resort  to  force  in 
aid  of  the  law,  is  inconsistent  not  only  with  all  that  was  said 
in  the  Federal  Convention,  but  with  the  tenor  of  the  debates 
in  the  conventions  called  subsequently  in  the  States.  That 
the  use  of  force  in  the  last  resort  is  necessary  to  give  a  sanc- 
tion to  law,  and  above  all  to  the  organic  law  on  which  all 
else  depends,  was  not  denied  by  any  disputant  on  either  side. 
The  only  question  was  whether  coercion  should  be  applied  to 
the  States  as  such,  or  directly  to  individuals.  Among  other 
proofs  may  be  noticed  the  following  remarks  of  Mr.  Ellsworth 
in  the  Convention  of  Connecticut,  which  not  only  give  a 
correct  definition  of  the  Government  of  the  United  States,  but 
show  a  prophetic  insight  seldom  evinced  by  any  man. 

"  This  Constitution  defines  the  extent  of  the  powers  of  the 
General  Government.  If  the  general  legislature  should  at  any 
time  overleap  their  limits,  the  judicial  department  is  a  consti- 
tutional check.  If  the  United  States  go  beyond  their  power, 
if  they  make  a  law  which  the  Constitution  does  not  authorize, 
it  is  void  ;  and  the  judicial  power,  the  national  judges,  who,  to 
secure  their  impartiality,  are  to  be  made  independent,  will  de- 
clare it  to  be  void.  On  the  other  hand,  if  the  States  make  a 
law  which  is  a  usurpation  upon  the  General  Government,  the 
law  is  void,  and  upright  independent  judges  will  so  declare. 
Still,  if  the  United  States  and  independent  States  will  quarrel, 
if  they  wish  to  fight,  they  may  do  it,  and  no  form  of  govern- 
ment can  possibly  prevent  that.  It  is  sufiicient  for  this  Con- 
stitution that  so  far  from  laying  them  under  a  necessity  of 
contending,  it  provides  every  reasonable  check  against  it. 
But  perhaps  at  some  time  or  other  there  will  be  a  contest, 
the  States  will  rise  against  the  General  Government.     If  this 
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does  take  place,  if  all  the  States  combine,  if  all  oppose,  the 
whole  will  not  eat  up  the  members,  but  the  measure  which  is 
opposed  to  the  sense  of  the  people  will  prove  abortive.  In 
republics  it  is  a  fundamental  principle  that  the  majority  gov- 
ern, and  that  the  minority  comply  with  the  general  voice. 
How  contrary,  then,  to  republican  principles,  how  humiliating 
is  our  present  situation !  A  single  State  can  rise  up  and  put 
a  veto  upon  the  most  important  public  measure.  We  have 
seen  this  actually  take  place.  So  far  is  this  from  being  con- 
sistent with  republican  principles,  that  it  is  in  effect  the  worst 
species  of  monarchy. 

"  Hence  we  see  how  necessary  for  the  Union  is  a  coercive 
principle.  No  man  pretends  the  contrary ;  the  only  question 
is.  Shall  it  be  a  coercion  of  law,  or  a  coercion  of  arms  ?  There 
is  no  other  possible  alternative.  Where  will  those  who  op- 
pose a  coercion  of  law  come  out ;  where  will  they  end  ?  A 
necessary  consequence  of  their  principles  is  a  war  of  the 
States  one  against  the  other.  I  am  for  coercion  by  law,  —  a 
coercion  which  acts  only  upon  delinquent  individuals.  The 
Constitution  does  not  attempt  to  coerce  sovereign  bodies,  — 
States  in  their  political  capacity.  No  coercion  is  applicable 
to  such  parties  but  that  of  an  armed  force.  If  we  should  at- 
tempt to  execute  the  laws  of  the  Union  by  sending  an  armed 
force  against  a  delinquent  State,  it  would  involve  the  good 
and  the  bad,  the  innocent  and  guilty,  in  the  same  calamity. 
But  this  legal  coercion  singles  out  the  guilty  individual  and 
punishes  him  for  breaking  the  laws  of  the  Union."  Gov- 
ernor Huntington,  following  on  the  same  side,  declared  that 
"  no  nation  could  exist  without  a  coercive  power,  —  a  power 
to  enforce  its  political  regulations." 

I  might  cite  other  instances  from  the  debates  in  Pennsyl- 
vania and  Virginia ;  but  these  are  enough  to  show  that  the 
question  was  not  between  coercion  and  non-coercion,  but 
whether  the  coercive  force,  which  all  agreed  to  be  essential, 
should  be  applied  to  the  States  or  directly  to  individuals.^ 

1  See  Texas  v.  White,  7  Wall.  700;  Thorington  v.  Smith,  8  Id.  1; 
Williams  v.  Bruffy,  96  U.  S.  176;  Keith  v.  Clark,  97  U.  S.  570;  Poin-- 
dexter  v.  Greenhow,  114  Id.  270,  290. 
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The  advocates  of  a  merely  Federal  Union  favored  the  former 
method,  because  it  would  leave  the  several  States  free  to 
array  their  citizens  against  the  General  Government  without 
exposing  them  to  the  penalties  incident  to  treason  ;  while  the 
latter  was  as  strenuously  maintained  by  the  friends  of  the  Con- 
stitution as  the  one  effectual  means  through  which  the  guilty 
would  be  singled  out  and  chastised  without  iniiicting  punish- 
ment on  the  innocent. 

It  was  by  ignoring  this  distinction,  which  should  have  been 
familiar  to  him  as  a  Federalist,  that  Mr.  Buchanan  arrived  at 
the  pusillanimous  conclusion  in  his  Message  of  Dec.  3,  1860, 
that  because  the  Constitution  did  not  in  terms  provide  for 
the  contingency  of  secession,  or  expressly  authorize  the  coer- 
cion of  a  State,  the  Government  was  powerless  to  reduce  the 
inhabitants  of  the  seceding  States  to  obedience.^    The  error 

*  "  The  question,  fairly  stated,  is:  Has  the  Constitution  delegated  to 
Congress  the  power  to  coerce  a  State  into  submission  which  is  attempting 
to  withdraw,  or  has  actually  withdrawn,  from  the  confederacy?  If  an- 
swered in  the  affirmative,  it  must  be  on  the  principle  that  the  power  has 
been  conferred  upon  Congress  to  declare  and  to  make  war  against  a  State. 
After  much  serious  reflection  I  have  amved  at  the  conclusion  that  no 
such  power  has  been  delegated  to  Congress  or  to  any  other  department 
of  the  Federal  Government.  It  is  manifest,  upon  an  inspection  of  the 
Constitution,  that  this  is  not  among  the  specific  and  enumerated  powers 
granted  to  Congress ;  and  it  is  equally  apparent  that  its  exercise  is  not 
*  necessary  and  proper  for  carrying  into  execution '  any  one  of  these 
powers.  So  far  from  this  power  having  been  delegated  to  Congress,  it 
was  expressly  refused  by  the  Convention  which  framed  the  Constitution. 

**  It  appears  from  the  proceedings  of  that  body  that  on  the  31st  of 
May,  1787,  the  clause  '  authorizing  an  exertion  of  the  force  of  the  whole 
against  a.  delinquent  State '  came  up  for  consideration.  Mr.  Madison 
opposed  it  in  a  brief  but  powerful  speech,  from  which  I  shall  extract  but 
a  single  sentence.  He  observed:  *■  The  use  of  force  against  a  State  would 
look  more  like  a  declaration  of  war  than  an  infliction  of  punishment,  and 
would  probably  be  considered  by  the  party  attacked  as  a  dissolution  of  all 
previous  compacts  by  which  it  might  be  bound.'  Upon  his  motion  the 
clause  was  unanimously  postponed,  and  was  never,  I  believe,  again 
presented.  Soon  afterwards,  on  the  8th  of  June,  1787,  when  incidentally 
adverting  to  the  subject,  he  said:  'Any  government  for  the  United  States 
formed  on  the  supposed  practicability  of  using  force  against  the  unconsti- 
tutional proceedings  of  the  States,  would  prove  as  visionary  and  fallacious 
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is  the  less  excusable  because  his  distinguished  predecessor 
Jackson  had,  in  the  vigorous  proclamation  which  forms  a  turn- 
ing point  in  our  history,  clearly  shown  that  the  Constitution 
is  a  frame  of  government,  and  that  every  government  may, 
by  virtue  of  the  inherent  right  of  self-defence,  enforce  its 
laws,  and  punish  those  who  disobey. 

This  covers  the  whole  ground,  and  renders  the  inquiry 
whether  the  Constitution  contemplates  the  coercion  of  a 
State  as  an  organic  whole,  of  little  moment,  because  such  a 
compulsion  is  not  requisite  to  the  maintenance  of  the  Union 
or  the  performance  of  its  functions,  except  it  may  be  that  of 
guaranteeing  a  republican  form  of  government  to  the  several 
States.  So  long  as  the  inhabitants  of  South  Carolina  paid 
their  taxes  and  submitted  in  all  other  respects  to  the  laws 
made  by  Congress  as  expounded  by  the  national  tribunals, 
the  only  effect  of  an  ordinance  of  secession  would  be  that  the 
State  would  cease  to  be  represented  in  the  Senate,  or,  if  the 
entire  population  declined  to  elect  members  of  Congress,  in 
the  House.  The  necessity  for  a  recourse  to  force  would  not 
arise  until  the  officers  of  the  Gove^-nment  met  with  an  armed 
resistance  in  the  collection  of  revenue  or  the  execution  of 
the  laws ;  and  the  controversy  would  then  be  simply  with 
the  insurgents,  unless  the  State  intervened,  when  the  war 
would  become  defensive  on  the  part  of  the  Union,  and  in 
legal  contemplation  not  with  South  Carolina,  but  with  indi- 
viduals professing  to  act  by  virtue  of  an  authority  which  she 

as  the  government  of  Congress,' — evidently  meaning  the  then  existing 
Congress  of  the  old  Confederation. 

"  Without  descending  to  particulars,  it  may  be  safely  asserted  that  the 
power  to  make  war  against  a  State  is  at  variance  with  the  whole  spirit 
and  intent  of  the  Constitution.  Suppose  such  a  war  should  result  in  the 
conquest  of  a  State.  How  are  we  to  govern  it  afterwards?  Shall  we 
hold  it  as  a  province,  and  govern  it  by  despotic  power  V  In  the  nature  of 
things,  we  could  not,  by  physical  force,  control  the  will  of  the  people  and 
compel  them  to  elect  senators  and  representatives  to  Congress,  and  to 
perform  all  the  other  duties  depending  upon  their  own  volition  and 
required  from  the  free  citizens  of  a  free  State  as  a  constituent  member  of 
the  confederacy."  —  Buchanan's  Message,  Dec.  3,  I860'  1  Senate  Doc., 
36th  Congress  (1860-61),  11. 
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did  not  possess,  and  could  not  constitutionally  delegate.^  The 
State  might  ultimately  be  coerced ;  but  if  so  it  would  be  sim- 
ply because  the  application  of  force  to  her  citizens  would  in 
effect  be  a  coercion  of  the  State.^ 

1  Texas  ».  White,  7  Wall.  700;  Thorington  v.  Smith,  8  Id.  1;  Wil- 
liams V.  Beuffy,  96  U.  S.  176;  Keith  v.  Clark,  97  U.  S.  454,  465;  Poin- 
dexter  v.  Greeuhow,  114  Id.  270,  290. 

2  The  author  of  the  proclamation  was  perhaps  unconsciously  led  ^y  the 
necessity  of  the  case  into  the  line  of  argument  which  had  been  employed 
by  Jefferson  in  a  letter  of  April  16,  1781,  to  Madison,  to  show  that  the 
Confederation  had  notwithstanding  the  absence  of  an  express  authority 
to  that  effect,  the  power  and  right  of  coercion.  "  It  has  been  so  often 
said,  as  to  be  generally  believed,  that  Congress  have  no  power  by  the 
Confederation  to  enforce  anything;  for  example,  contributions  of  money. 
It  was  not  necessary  to  give  them  that  power  expressly;  they  have  it  by 
the  law  of  nature.  When  two  parties  make  a  compact,  there  results  to 
each  a  power  of  compelling  the  other  to  execute  it.  Compulsion  was 
never  so  easy  as  in  our  case,  —  where '  a  single  frigate  would  soon  levy  on 
the  commerce  of  any  State  the  deficiency  of  its  contributions,  —  nor  more 
safe  than  in  the  hands  of  Congress,  which  has  always  shown  that  it  would 
wait,  as  it  ought  to  do,  to  the  last  extremities  before  it  would  exercise  any 
of  its  powers  which  are  disagreeable. 

"  It  may  be  asked,  perhaps,  by  what  means  Congress  could  exercise  such 
a  power,  if  the  States  were  to  invest  them  with  it.  As  long  as  there  is 
a  regular  army  on  foot,  a  small  detachment  from  it,  acting  under  civil 
authority,  would  at  any  time  render  a  voluntary  contribution  of  supplies 
due  from  a  State  an  eligible  alternative.  But  there  is  a  still  more  easy 
and  efficacious  mode.  The  situation  of  most  of  the  States  is  such  that 
two  or  three  vessels  of  force  employed  against  their  trade  will  make  it 
their  interest  to  yield  prompt  obedience  to  all  just  requisitions  on  them. 
With  respect  to  those  States  that  have  little  or  no  foreign  trade  of  their 
own,  it  is  provided  that  all  inland  trade  with  such  States  as  supply  them 
with  foreign  merchandise  may  be  interdicted ;  and  the  concurrence  of  the 
latter  may  be  enforced  in  case  of  refusal  by  operations  on  their  foreign 
trade."     11  Jefferson's  Writings,  203;  1  Rives'  Madison,  303. 

No  other  refutation  is  needed  of  the  argument  by  which  Mr.  Buchanan 
sought  to  exonerate  himself  before  the  world,  and  perchance  to  his  own 
conscience.    1  Rives'  Madison,  304. 
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The  Nature  of  the  United  States  Goyernment  (continued) :  Its  indefeasi- 
bility.  —  Secession,  according  to  the  State-Rights  Opponents  of  the 
Constitution,  equivalent  to  Treason.  —  The  Doctrine  of  Calhoun.  — 
Contemporanea  expositio  est  optima  etfortissima  in  lege.  —  The  Supremacy 
of  the  National  Government  urged  in  the  State  Conventions  as  an 
Objection  to  the  Constitution.  —  Henry  and  Mason  in  the  Virginia 
Convention;  Findlay  in  the  Pennsylvania  Convention  ;  Martin's 
Address  to  the  Maryland  House  of  Delegates  ;  Discussion  and  De- 
nial of  the  Right  of  Secession  in  the  Conventions  of  New  York  and 
Virginia. 

It  results  from  what  has  been  said  that  the  advocates  of 
State-rights  in  the  Convention  agreed  with  the  national  party 
in  conceding  many  of  the  attributes  of  sovereignty  to  the 
General  Government,  including  that  of  employing  force  to 
compel  obedience,  which  necessarily  implied  that  the  Union 
was,  as  the  Articles  of  Confederation  had  declared,  perpetual, 
and  one  which  its  subjects,  whether  States  or  citizens,  could 
not  rightfully  dissolve.  Obviously  a  right  on  the  part  of 
the  Union  to  coerce  a  State  is  practically,  if  not  logically, 
incompatible  with  a  right  on  the  part  of  the  State  to  with- 
draw from  the  Union ;  because  the  advance  of  the  federal 
troops  would  otherwise  be  a  signal  for  the  passage  of  an  ordi- 
nance of  secession  that  would  put  an  end  to  the  jurisdictioB. 
which  the  Government  was  seeking  to  enforce. 

The  difference  between  the  two  methods  was  not  as  to  the 
right  of  the  General  Government  to  compel  obedience,  —  which 
was  universally  regarded  as  indispensable,  —  but  whether  the 
inhabitants  of  the  State  might  repel  force  by  force,  or  would 
be  bound  to  submit  and  liable  to  be  treated  as  rebels  if  they 
took  up  arms.  The  latter  alternative  was  adopted,  notwith- 
standing the  dissent  of  some  of  the  members  of  the  Conven- 
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tion,  and  a  desire  on  their  part  to  establish  the  principle  that 
a  citizen  cannot  be  guilty  of  treason  by  obeying  his  State, 
although  her  command  is  to  levy  war  against  the  country  as 
a  whole. 

The  third  section  of  the  third  article  accordingly  provides 
that  "  Treason  against  the  United  States  shall  consist  in 
levying  war  against  them  or  in  adhering  to  their  enemies, 
giving  them  aid  or  comfort."  An  attempt  to  subvert  the 
government  of  the  United  States  by  force  of  arms  is  ob- 
viously treason  under  this  article,  though  made  in  pursuance 
of  an  ordinance  of  secession  or  other  law  enacted  by  a  State. ^ 
Such  was  the  view  taken  by  one  of  the  most  strenuous  advo- 
cates of  State-rights,  Luther  Martin,  and  urged  by  him  as  a 
conclusive  argument  against  the  adoption  of  the  Constitution. 
"  If,"  said  he,  "  a  State  has  recourse  to  the  sword  in  order  to 
preserve  itself  from  the  oppressiop  of  the  General  Government, 
the  proposed  form  of  government  declares  that  the  State  and 
every  one  of  its  citizens  who  acts  under  its  authority  are 
guilty  of  a  direct  act  of  treason.  The  States  are  therefore 
reduced  to  this  alternative,  —  they  must  tamely  and  passively 
yield  to  despotism,  or  their  citizens  must  oppose  it  at  the 
hazard  of  the  halter.  If  they  obey  the  authority  of  their 
State  Government,  they  are  guilty  of  treason  against  the 
United  States  ;  if  they  join  the  General  Government,  they  are 
guilty  of  treason  against  their  own  State."  He  had,  there- 
fore, suggested  as  an  amendment :  "  That  no  act  or  acts  done 
by  one  or  more  of  the  States  against  the  United  States,  or  by 
any  citizen  of  any  one  of  the  United  States  under  the  author- 
ity of  one  or  more  of  the  said  States,  shall  be  deemed  treason 
or  punished  as  such  ;  but  in  case  of  war  being  levied  by  one 
or  more  of  the  States  against  the  United  States,  the  conduct 
of  each  party  towards  the  other,  and  their  adherents  respec- 
tively, shall  be  regulated  by  the  laws  of  war  and  of  nations." 
But  this  provision  was  rejected,  as  being  too  much  opposed  to 
the  main  object  of  many  of  the  leading  members  of  the  Con- 

1  See  Jackson's  Proclamation,  4  Elliott's  Debates  (2d  ed.,  Phila.,  1876), 
59  ;   4  Madison's  Writings,  421. 
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vention,  which  was,  in  Mr.  Martin's  opinion,  to  leave  the 
States  at  the  mercy  of  the  General  Government.^ 

Luther  Martin's  argument  would  be  a  convincing  proof, 
though  there  were  no  other,  that,  agreeably  to  the  true  intent 
and  meaning  of  the  Constitution,  the  Government  of  the 
United  States  is  indefeasible  as  well  as  paramount,  and  war 
against  it  not  less  an  act  of  treason  because  sanctioned  by  a 
State  or  levied  at  her  command. 

It  is  equally  true  and  entirely  consistent  with  the  proposi- 
tion that  an  illegal  act  —  as,  for  instance,  quartering  soldiers 
on  the  citizen  in  time  of  peace,  or  subjecting  him  to  fine  or 
imprisonment  without  due  process  of  law  —  may  be  resisted 
without  incurring  the  penalties  of  treason,  although  the 
wrong  is  done  in  pursuance  of  a  law  made  by  Congress  or 
the  President's  command,  and  cannot  be  effectually  repelled 
without  a  conflict  with  the  forces  of  the  General  Government. 
Such  resistance  is  not  levying  war  against  the  United  States 
within  the  meaning  of  the  Constitution.  For  as  the  Govern- 
ment of  the  United  States  is  confined  to  certain  limits,  a  man 
who  goes  beyond  them  is  not  less  a  trespasser  because  he 
holds  an  official  position  or  relies  on  an  invalid  order  or 
enactment.  Such  is  the  well-established  rule  of  the  common 
law,  and  one  without  which  liberty  cannot  well  be  secure  in 
any  land.  But  the  legal  standard  in  such  cases  is  the  Con- 
stitution as  interpreted  by  the  Supreme  Court,  and  a  State 
law  or  ordinance  cannot  vary  the  question  or  authorize  resis- 
tance where  the  right  would  not  otherwise  exist.^ 

1  Luther  Martin's  address  to  the  Maryland  House  of  Delegates, 
2  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  586. 

2  Force  used,  not  to  overthrow  the  government,  but  to  keep  its  servants 
within  proper  limits  and  oppose  the  execution  of  an  illegal  order,  is  not 
treason  at  common  law  or  under  the  statute  of  Edward  I. ,  even  when  it 
results  in  an  armed  conflict  with  the  ofiicers  of  the  law  or  with  the  troops 
called  out  for  their  support.  So  the  service  of  an  informal  writ,  or  one 
issued  in  a  matter  where  the  court  has  no  jurisdiction,  may  be  forcibly 
resisted ;  and  if  the  constable  is  slain  in  the  affray,  it  is  not  murder. 
1  Smith's  L.  C.  (8th  Am.  ed.),  1111,  1140,  1146;  Howard  v.  Gosset, 
10  Q.  B.  359,  387,  437,  452;  The  Case  of  the  Marshalsea,  10  Coke,  68, 
76.    It  was  on  this  ground  that  Lord  Chatham  vindicated  the  resistance 
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It  is  singular,  but  can  hardly  be  deemed  surprising,  that  the 
political  descendants  of  the  men  who  in  1787  could  see  noth- 
ing federal  in  the  Constitution,  and  based  their  objection  to 
it  on  the  ground  that  it  merged  the  States  in  a  consolidated 
government,  should  be  convinced  that  this  view  was  erro- 
neous, and  that  the  Government  of  the  United  States  is  a 
mere  compact  or  alliance  that  may  be  dissolved  at  pleasure. 
The  Constitution  as  delineated  by  Luther  Martin,  Patrick 
Henry,  Lansing,  and  the  other  opponents  of  the  measure  in 
the  last  century,  stands  in  such  marked  contrast  to  the  doc- 
trine of  Calhoun  and  his  disciples  in  this,  that  it  would  be 
inconceivable  that  men  so  much  alike,  and  having  the  same 
political  views,  could  put  such  different  interpretations  on  the 
same  instrument,  were  it  not  obvious  that  the  sentiment  of 
uncompromising  hostility,  which  prompted  the  allegation  that 
the  new  government  would  be  absolute,  in  the  hope  of  pre- 
venting its  adoption,  led  to  the  denial  of  its  sovereignty  after 
it  had  been  established,  with  a  view  to  effect  its  overthrow. 
These  extreme  views  refute  each  other;  and  need  only  be 
thrown  into  the  same  crucible  to  evolve  the  truth  that 
within  the  scope  of  their  powers  the  United  States  are  as 
sovereign  as  Parliament,  although  a  wide  field  of  usefulness 
lies  open  beyond  these  limits  to  the  States. 

We  have  the  authority  of  Lord  Coke  for  saying,  Contempo- 
ranea  expositio  est  optima  et  fortissima  in  lege  ;  and  although  the 

of  America,  as  dictated  by  the  spirit  which  had  from  of  old  opposed  forced 
loans,  benevolences,  and  ship-money. 

"  If  the  king's  servants  will  not  present  a  constitutional  question  to  be 
decided  according  to  the  principles  and  forms  of  the  Constitution,  then  it 
must  be  decided  in  some  other  manner;  and  rather  than  it  should  be  given 
up,  rather  than  the  nation  should  surrender  their  birthright  to  a  despotic 
minister,  I  hope,  my  lords,  old  as  I  am,  I  shall  see  the  question  brought  to 
issue  fairly  between  the  people  and  the  Government.  I  have  been  bred 
up  in  these  principles,  and  know  that  when  the  liberty  of  the  subject  is 
invaded,  and  all  redress  is  denied  him,  resistance  is  justified.  My  lords, 
this  is  not  the  language  of  faction ;  let  it  be  tried  by  that  criterion  by 
which  alone  we  now  distinguish  faction  and  what  is  not,  — by  the  principles 
of  the  English  Constitution.  .  .  .  Were  I  an  American,  as  I  am  an  Eng- 
lishman, while  a  foreign  troop  was  landed  in  my  country  I  would  never 
lay  down  my  arms,  never,  never,  never  1" 


68  THE  STATE  CONVENTIONS. 

language  held  in  debate  cannot  vary  the  effect  of  a  statute, 
still,  when  a  measure  is  political  and  admits  of  two  interpreta- 
tions, that  view  should  be  preferred  which  was  taken  at  the 
time,  and  on  the  faith  of  which  it  was  adopted.  Applying 
this  test  to  the  Constitution,  we  shall  find  that  its  opponents 
went  farther  than  its  advocates  in  contending  that  the  Union 
would,  if  established,  be  sovereign  and  indefeasible,  and  form 
a  bond  from  which  there  would  be  no  escape.  It  was  on  this 
basis  that  the  government  was  presented  to  the  people,  ac- 
cepted by  them,  put  in  operation  by  its  founders,  and  has 
worked  successfully  for  well-nigh  a  hundred  years  ;  and  it 
should  be  regarded  as  indisputable  even  by  those  who  believe 
that  it  was  originally  incorrect. 

The  proceedings  of  the  State  Conventions  are  more  signifi- 
cant in  this  regard  than  those  of  the  assembly  which  devised 
the  Constitution,  because  they  were  the  enacting  power,  while 
it  was  merely  advisory.  Moreover,  the  State  Conventions  sat 
with  open  doors,  and  were  better  guides  and  exponents  of 
public  opinion  than  was  the  Federal  Convention,  which  set  the 
seal  of  secrecy  on  its  debates  by  a  resolution  that  "  nothing 
spoken  in  this  house  shall  be  printed,  published,  or  otherwise 
communicated."  Among  these  assemblies  none  is  more  de- 
serving of  attention  than  the  Virginia  Convention,  which  from 
the  reputation  and  ability  of  the  delegates  and  the  extent 
and  population  of  the  State,  had  a  decisive  influence  on  the 
course  of  events.  When  that  body  assembled,  Patrick  Henry, 
who  was  the  acknowledged  leader  of  the  opposition,  called 
for  the  "  Act  of  Assembly  appointing  deputies  to  meet  at 
Philadelphia  to  revise  the  Articles  of  Confederation,  and 
other  public  papers  relative  thereto."  Mr.  Pendleton,  who 
had  been  placed  in  the  chair,  said  that  they  were  not  there  to 
inquire  whether  the  Federal  Convention  had  exceeded  its 
powers.  Although  the  delegates  to  that  body  were  only 
directed  to  consider  the  defects  of  the  old  system,  and  not  to 
devise  a  new  one,  still,  if  they  found  it  so  thoroughly  defec- 
tive as  not  to  admit  of  revision,  and  submitted  a  new  system 
which  the  people  had  deputed  them  to  investigate,  he  could 
not  see  any  degree  of  propriety  in  reading  the  papers  in 
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question.^  In  other  words,  the  question  was  not,  had  the 
delegates  deviated  from  the  strict  line  of  their  instructions 
in  framing  the  Constitution,  but  would  the  popular  will 
approve  and  ratify  their  act. 

The  Convention  then  proceeded  to  consider  the  Constitu- 
tion "  clause  by  clause  ;  "  and  the  clerk  having  read  the  pre- 
amble and  first  article,  Mr.  Nicholas  opened  the  debate  by  a 
speech  in  favor  of  ratification.  Patrick  Henry  rose  in  reply, 
and  with  the  acumen  of  a  man  versed  in  legislative  and  for- 
ensic discussion,  directed  his  attack  to  that  portion  of  the  pre- 
amble which  describes  the  Constitution  as  established  by  the 
people  of  the  United  States.  "And  here,"  said  he,  "  I  would 
make  this  inquiry  of  those  worthy  characters  who  composed 
a  part  of  the  late  Federal  Convention.  I  am  sure  they  were 
fully  impressed  with  the  necessity  of  forming  a  great  consoli- 
dated government  instead  of  a  confederation.  That  this  is 
a  consolidated  government  is  demonstrably  clear;  and  the 
danger  of  such  a  government  is  to  my  mind  very  striking.  I 
have  the  highest  veneration  for  those  gentlemen ;  but,  sir,  give 
me  leave  to  demand  what  right  had  they  to  say  *  we  the 
PEOPLE '  ?  My  political  curiosity,  exclusive  of  my  anxious 
solicitude  for  the  public  welfare,  leads  me  to  ask  who  author- 
ized them  to  speak  the  language  of  We  the  People,  instead  of 
We  the  States?  States  are  the  characteristics  and  the  soul 
of  a  confederation.  If  the  States  be  not  the  agents  of  this 
compact,  it  must  be  one  great  consolidated  national  govern- 
ment of  the  people  of  all  the  States." 

On  the  following  day,  June  5,  1788,  Patrick  Henry  reit- 
erated and  enforced  the  argument  which  he  had  made  at  the 
opening  of  the  debate.  "  I  rose  yesterday,"  said  he,  "  to  ask 
a  question  which  arose  in  my  mind.  When  I  asked  that 
question,  I  thought  the  meaning  of  my  interrogation  was 
obvious.  The  fate  of  this  State  and  of  America  may  depend 
on  this.  Have  they  said,  We  the  States  ?  Have  they  made 
a  proposal  of  a  compact  between  States  ?  If  they  had,  this 
would  be  a  confederation.     It  is  otherwise  most  clearly  a  con- 

1  3  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  6. 
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solidated  government.  The  question  turns,  sir,  upon  that 
poor  little  thing,  the  expression,  '  We  the  People,'  instead  of 
'We  the  States,'  of  America.  I  need  not  take  much  pains  to 
show  that  the  principles  of  this  system  are  extremely  perni- 
cious, impolitic,  and  dangerous.  Is  this  a  confederacy  like 
Holland,  —  an  association  of  a  number  of  States,  each  of  which 
retains  its  individual  sovereignty  ?  Is  this  a  monarchy  like 
England,  —  a  compact  between  prince  and  people,  with 
checks  on  the  former  to  secure  the  liberty  of  the  latter  ?  It 
is  not  a  democracy,  wherein  the  people  retain  all  their  rights 
securely.  Had  these  principles  been  adhered  to,  we  should 
not  have  been  brought  to  this  alarming  transition  from  a  con- 
federacy to  a  consolidated  government.  We  have  no  detail 
of  those  great  considerations,  which  in  my  opinion  ought  to 
have  abounded  before  we  should  recur  to  a  government  of 
this  kind.  Here  is  a  revolution  as  radical  as  that  which  sep- 
arated us  from  Great  Britain.  It  is  radical  in  this  transition. 
Our  rights  and  privileges  are  endangered,  and  the  sovereignty 
of  the  States  will  be  relinquished ;  and  cannot  we  plainly  see 
that  this  is  actually  the  case?  .  .  .  The  honorable  gentle- 
man's observations  respecting  the  people's  right  of  being  the 
agents  in  the  formation  of  this  government  are  not  accurate, 
in  my  humble  conception.  The  distinction  between  a  national 
government  and  a  confederacy  is  not  sufficiently  discerned. 
Had  the  delegates  who  were  sent  to  Philadelphia  a  power  to 
propose  a  consolidated  government  instead  of  a  confederacy  ? 
Were  they  not  deputed  by  States,  and  not  by  the  people  ? 
The  assent  of  the  people  in  their  collective  capacity  is  not 
necessary  to  the  formation  of  a  federal  government.  The 
people  have  no  right  to  enter  into  leagues,  alliances,  or  con- 
federations ;  they  are  not  the  proper  agents  of  this  kind  of 
government.  Show  me  an  instance  where  the  people  have 
exercised  this  business.  Has  it  not  always  gone  through  the 
legislatures  ?  I  refer  you  to  the  treaties  with  Fi'ance,  Hol- 
land, and  other  nations.  How  were  they  made  ?  Were  they 
not  made  by  the  State  ?  Are  the  people,  therefore,  in  their 
aggregate  capacity  the  proper  persons  to  form  a  confederacy  ? 
This,  therefore,  ought  to  depend  on  the  consent  of  the  legis- 
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latures,  the  people  having  never  sent  delegates  to  make  any 
proposition  for  changing  the  government.^ 

'*  By  the  resolve  of  the  Convention  this  Constitution  is  not 
to  be  ratified  by  the  legislatures  of  the  respective  States,  but 
is  to  be  submitted  to  conventions  chosen  by  the  people,  and 
if  ratified  by  them,  is  to  be  binding.  ...  I  was  of  opinion 
that  the  States,  considered  as  States  in  their  political  capacity, 
are  the  members  of  the  Federal  Government ;  that  the  States 
in  their  political  capacity,  or  as  sovereignties,  are  entitled, 
and  solely  entitled,  originally  to  agree  upon  the  form  of,  and 
submit  themselves  to  a  federal  government,  and  afterwards 
by  mutual  consent  to  dissolve  or  alter  it;  that  everything 
which  relates  to  the  formation,  the  dissolution,  or  the  altera- 
tion of  a  federal  government  over  States  equally  free,  sover- 
eign, and  independent,  is  the  peculiar  province  of  the  States 
in  their  sovereign  or  political  capacity,  in  the  same  manner  as 
what  relates  to  forming  alliances  or  treaties  of  peace,  amity, 
or  commerce,  and  that  the  people  at  large  in  their  in- 
dividual capacity  have  no  more  right  to  interfere  in  the  one 
case  than  in  the  other ;  that  according  to  these  principles  we 
originally  acted  in  forming  our  confederation.  It  was  the 
States  as  States,  by  their  representatives  in  Congress,  that 
formed  the  Articles  of  Confederation  ;  it  was  the  States  as 
States,  by  their  legislatures,  who  ratified  those  Articles  ;  and  it 
was  then  established  and  provided  that  the  States  as  Sjtates 
(that  is,  by  their  legislatures)  should  agree  to  any  alterations 
that  should  thereafter  be  proposed  in  the  Federal  Government 
before  they  should  be  binding ;  and  any  alterations  agreed  to 
in  any  other  manner  cannot  release  the  States  from  the  obli- 
gation they  are  under  to  each  other  by  virtue  of  the  original 
Articles  of  Confederation.  The  people  of  the  different  States 
never  made  any  objection  to  the  manner  in  which  the  Articles 
of  Confederation  were  formed  or  ratified,  or  to  the  mode  by 
which  alterations  were  to  be  made  in  that  government.  With 
the  rights  of  their  respective  States  they  wished  not  to  inter- 
fere ;  nor  do  I  believe  the  people  in  their  individual  capacity 
would  ever  have  expected  or  desired  to  have  been  appealed 

1  3  EUiott's  Debates,  44. 
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to  on  the  present  occasion,  in  violation  of  the  rights  of  their 
respective  States,  if  the  favorers  of  the  proposed  Constitution, 
imagining  they  had  a  better  chance  of  forcing  it  to  be  adopted 
by  a  hasty  appeal  to  the  people  at  large  (who  could  not  be  so 
good  judges  of  the  dangerous  consequences),  had  not  insisted 
upon  this  mode.  Nor  do  these  positions  in  the  least  interfere 
with  the  principle  that  all  power  originates  from  the  people ; 
because  when  once  the  people  have  exercised  their  power  in 
establishing  and  forming  themselves  into  a  State  government  it 
never  devolves  back  to  them,  nor  have  they  a  right  to  resume 
or  again  to  exercise  that  power  until  such  events  take  place 
as  will  amount  to  a  dissolution  of  their  State  government."  ^ 

A  similar  criticism  was  levelled  bj'  George  Mason  at  the 
clause  conferring  the  power  to  levy  "  taxes,  duties,  and 
imposts,"  as  conferring  a  power  at  variance  with  the 
sovereignty  of  the  States,  and  that  might  be  used  to  ren- 
der it  ineffectual,  by  drawing  all  the  available  funds  of  the 
community  into  the  coffers  of  the  General  Government. 

"  Whether  the  Constitution,"  said  he,  "  be  good  or  bad,  the 
present  clause  clearly  discovers  that  it  is  a  national  govern- 
ment, and  no  longer  a  confederation.  I  mean  that  clause  which 
gives  the  first  hiut  of  the  General  Government  laying  direct 
taxes.  The  assumption  of  this  power  of  laying  direct  taxes 
does  of  itself  entirely  change  the  Confederation  of  the  States 
into  one  consolidated  government.  This  power,  being  at  dis- 
cretion, unconfined,  and  without  any  kind  of  control,  must 
carry  everything  before  it.  The  very  idea  of  converting 
what  was  formerly  a  confederation  to  a  consolidated  govern- 
ment, is  totally  subversive  of  every  principle  which  has 
hitherto  governed  us. 

"  This  power  is  calculated  to  annihilate  totally  the  State 
governments.  Will  the  people  of  this  great  community  submit 
to  be  individually  taxed  by  two  different  and  distinct  powers  ? 
Will  they  suffer  themselves  to  be  doubly  harassed  ?  These 
two  concurrent  powers  cannot  exist  long  together ;  the  one 
will  destroy  the  other.    The  General  Government  being  para- 

^  See  Luther  Martin's  Address  to  the  Maryland  House  of  Delegates, 
1  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  387. 
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mount,  and  in  every  respect  more  powerful  than  the  State 
governments,  the  latter  must  give  way  to  the  former." 

The  arguments  used  on  either  side  in  the  course  of  these 
debates  are  a  convincing  proof  that  the  supporters  of  the  Con- 
stitution did  not  seek  to  disguise  the  magnitude  of  the  change 
involved,  and,  on  the  contrary,  laid  the  question  nakedly  be- 
fore the  country  in  words  that  could  not  be  misunderstood. 

It  was  objected  during  the  debate  on  the  eighth  section  of 
the  first  article  that  Congress  had  the  power  of  taxation,  and 
to  raise  and  supply  armies  and  declare  war ;  that  the  clauses 
under  consideration  also  gave  them  the  power  to  organize, 
arm,  and  discipline  the  militia,  and  call  them  forth  to  repel 
invasion  and  suppress  insurrections ;  and  that  the  President 
was  commander-in-chief  of  the  land  and  naval  forces  of  the 
United  States  and  of  the  militia  when  in  actual  service.  The 
United  States  Government  would  consequently  hold  both  "  the 
purse  and  the  sword,"  and  be  in  effect  absolute,  while  the 
States  would  be  unarmed  and  defenceless,  and  would  succumb 
if  assailed  by  the  General  Government.  It  was  not  and  could 
not  be  denied  by  the  speakers  on  the  other  side  that  these 
powers  were  conferred  by  the  Constitution,  nor  that  there  was 
a  possibility  of  abuse  ;  but  they  were  vindicated  as  essential 
to  the  strength  and  efficiency  of  a  government  charged  with 
the  duty  of  providing  for  the  common  defence  and  general 
welfare.  Patrick  Henry  saw  the  opening  given  by  his  oppo- 
nents, and  took  up  the  glove  with  an  eagerness  not  untinged 
with  exultation.  ''  Mr.  Chairman,"  said  he,  "  it  is  now  con- 
fessed that  this  is  a  national  government.  There  is  not  a 
single  federal  feature  in  it.  It  has  been  alleged  during  the 
debates  to  be  both  federal  and  national;  but  when  we  have 
the  definition  of  it,  it  is  purely  national."  ^  It  will  hardly  be 
contended,  in  view  of  this  language,  that  the  question,  federal 
or  national,  was  not  squarely  before  the  Convention,  or  that 
the  Constitution  was  adopted  without  full  notice  that  the 
choice  lay  between  the  strength  of  a  national  organization,  and 
the  weakness  and  instability  incident  to  a  league  of  States. 

1  3  Elliott's  Debates  (2d  ed.,  PhHa.,  1876),  395. 
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Like  ground  was  taken  in  other  States  by  the  opponents  of 
the  Constitution,  and  measurably  conceded  by  its  friends, 
although  they  did  not  admit  that  consolidation  was  carried 
so  far  as  entirely  to  obliterate  the  States. 

Thus  Mr.  Findlay  contended  in  the  Pennsylvania  Conven- 
tion that  "  the  proposed  plan  of  government  amounted  to  a 
consolidation,  and  not  a  confederation,  of  the  States."  Mr. 
Wilson  had  admitted  that  if  this  was  a  just  objection,  it 
would  be  strongly  against  the  system;  and  so,  it  seemed,  did 
all  its  advocates,  from  the  subsequent  silence  upon  that  subject 
—  except  Dr.  Rush,  who,  on  Monday,  insinuated  that  he  saw 
and  rejoiced  at  the  eventual  annihilation  of  the  State  sove- 
reignties' position.  He  (Mr.  Findlay)  then  argued  that  the 
proposed  Constitution  established  a  general  government  and 
destroyed  the  individual  governments,  from  the  following 
evidence  taken  from  the  system  itself. 

'*  First.  —  In  the  preamble  it  is  said.  We  the  people^  and  not 
We  the  States  ;  which,  therefore,  is  a  compact  between  individ- 
uals entering  into  society,  and  not  between  separate  States 
enjoying  independent  power,  and  delegating  a  portion  of  that 
power  for  their  common  benefit. 

"  Second.  —  That  in  the  legislature  each  member  has  a  vote  ; 
whereas  in  a  confederation,  as  we  have  hitherto  practised  it, 
and  from  the  very  nature  of  the  thing,  a  State  can  only  have 
one  voice,  and  therefore  all  the  delegates  of  any  State  can 
only  give  one  vote. 

"  Third.  —  The  powers  given  to  the  federal  body  for  impos- 
ing internal  taxation  will  necessarily  destroy  the  State  sove- 
reignties ;  for  there  cannot  exist  two  independent  sovereign 
taxing  powers  in  the  same  community,  and  the  stronger  will 
of  course  annihilate  the  weaker. 

"  Fourth.  —  The  power  given  to  regulate  and  judge  of  elec- 
tions is  a  proof  of  a  consolidation ;  for  there  cannot  be  two 
powers  employed  at  the  same  time  in  regulating  the  same 
elections  ;  and  if  they  were  a  confederated  body,  the  individual 
States  would  judge  of  elections,  and  the  general  Congress 
would  judge  of  the  credentials  which  proved  the  election  of 
its  members. 
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"  Fifth.  —  The  judiciary  power,  which  is  co-extensive  with 
the  legislative,  is  another  evidence  of  a  consolidation. 

"  Sixth,  —  The  manner  in  which  the  wages  of  the  members 
are  paid,  makes  another  proof. 

"  And,  lastly,  the  oath  of  allegiance  directed  to  be  taken, 
establishes  it  incontrovertibly  ;  for  it  would  be  absurd  that  the 
members  of  the  legislative  and  executive  branches  of  a  sover- 
eign State  should  take  a  test  of  allegiance  to  another  sover- 
eign or  independent  body."  ^ 

The  issue  was  not  less  distinctly  joined  in  Maryland.  There 
Luther  Martin  wrote  to  the  Speaker  of  the  House  of  Dele- 
gates, describing  the  Constitution  as  a  consolidation  which 
expunged  State  sovereignty,  and  recapitulating  the  reasons 
which  he  and  other  opponents  of  the  measure  in  the  Federal 
Convention  had  assigned  for  withholding  their  signatures. 
"  It  was  urged,"  he  wrote,^  "  that  the  government  we  were 
forming  was  not  in  reality  a  federal,  but  a  national  govern- 
ment, not  founded  on  the  principles  of  the  preservation,  but 
the  abolition  or  consolidation,  of  all  State  governments ;  that 
we  appeared  totally  to  have  forgotten  the  business  for  which 
we  were  sent,  and  the  situation  of  the  country  for  which  we 
were  preparing  our  system ;  that  we  had  not  been  sent  to 
form  a  government  over  the  inhabitants  of  America  considered 
as  individuals :  that  as  individuals  they  were  all  subject  to  their 
State  governments,  which  governments  would  still  remain, 
though  the  federal  government  should  be  dissolved  ;  that  the 
system  of  government  we  were  intrusted  to  prepare  was  a  gov- 
ernment over  these  thirteen  States  ;  but  that  in  our  proceed- 
ings we  adopted  principles  which  would  be  right  and  proper 
only  on  the  supposition  that  there  were  no  State  governments 
at  all,  but  that  all  the  inhabitants  of  this  extensive  continent 
were  in  their  individual  capacity  without  government,  in  a 
state  of  nature  ;  that,  accordingly,  the  system  proposes  a  leg- 
islature to  consist  of  two  branches,  the  one  to  be  drawn  from 
the  people  at  large  in  their  individual  ciapacity,  the  other  to 
be  chosen  in  a  more  select  manner,  as  a  check  upon  the  first. 

1  See  the  Independent  Gazetteer,  Dec.  7,  1787. 

2  1  EUiott's  Debates  (2d  ed.,  Phila.,  1876),  360. 
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"  It  is  in  its  very  introduction  declared  to  be  a  compact  be- 
tween the  people  of  the  United  States  as  individuals,  and  it  is 
to  be  ratified  by  the  people  at  large  in  their  capacity  as  in- 
dividuals, —  all  which,  it  was  said,  would  be  quite  right  and 
proper  if  there  were  no  State  governments,  if  all  the  people  of 
this  continent  were  in  a  state  of  nature,  and  we  were  forming 
one  national  government  for  them  as  individuals ;  and  is 
nearly  the  same  as  was  done  in  most  of  the  States  when  they 
formed  the  governments  over  the  people  who  composed  them. 
Whereas  it  was  urged  that  the  principles  on  which  a  federal 
government  over  States  ought  to  be  constructed  and  ratified 
are  the  reverse,  and  instead  of  the  legislature  consisting  of 
two  branches,  one  branch  was  sufl&cient,  whether  examined 
by  the  dictates  of  reason  or  the  experience  of  ages  ;  that  the 
representation,  instead  of  being  drawn  from  the  people  at  large 
as  individuals,  ought  to  be  drawn  from  the  States  as  States  in 
their  sovereign  capacity ;  that  in  a  federal  government  the 
parties  to  the  compact  are  not  the  people  as  individuals,  but 
the  States  as  States  ;  and  that  it  is  by  the  States  in  their 
sovereign  capacity  that  the  system  of  government  ought  to 
be  ratified,  and  not  by  the  people  as  individuals.^ 

"  It  was  insisted  that  in  the  whole  S3'stem  there  was  but  one 
federal  feature,  —  the  appointment  of  the  Senators  by  the 
States  in  their  sovereign  capacity  (that  is,  by  their  legislatures), 
and  the  equality  of  suffrage  in  that  branch ;  but  it  was  said 
that  this  feature  was  only  federal  in  appearance.  .  .  .  Nay, 
so  far  were  the  friends  of  the  system  from  pretending  that 
they  meant  it  or  considered  it  as  a  federal  system,  that 
on  the  question  being  proposed,  'that  a  union  of  the  States, 
merely  federal,  ought  to  be  the  sole  object  of  the  exercise  of 
the  powers  vested  in  the  Convention,'  it  was  negatived  by  a 
majority  of  the  members,  and  it  was  resolved  '  that  a  national 
government  ought  to  be  formed.' 

"  Afterwards  the  word  '  national '  was  stnick  out  by  them^ 
because  they  thought  the  word  might  tend  to  alarm ;  and 
although  now  they  who  advocate  the  system  pretend  to  call 

1  1  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  360. 
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themselves  Federalists,  in  convention  the  distinction  was 
quite  the  reverse :  those  who  opposed  the  system  were  there 
considered  and  styled  the  Federal  party  ;  those  who  advo- 
cated it,  the  Anti-Federal."  1 

This  reasoning  seems  to  be  incontrovertible.  If  the  people 
were  the  authors  of  the  government,  it  was  not  constituted 
by  the  States,  and  is  a  union  of  men  to  form  a  nation,  as  dis- 
tinguished from  a  confederacy .^  It  is  also  evident  that  the 
point  did  not  pass  unchallenged,  but  was,  on  the  contrary, 
regarded  by  both  parties  as  one  of  the  first  importance,  and 
decisive  of  the  relation  which  the  new  government  would 
bear  to  the  States  and  to  the  people. 

The  language  held  in  the  Virginia  Convention,  in  New 
York,  and  Pennsylvania,  and  indeed  wherever  the  ratification 
of  the  Constitution  became  the  theme  of  controversy,  has  an 
important  bearing  on  another  point,  which,  though  taken  for 
granted  then,  arose  subsequently,  and  gave  rise  to  the  late 
civil  war.  I  allude  to  the  alleged  right  to  dissolve  the  Union 
by  an  ordinance  of  secession.  The  eloquent  declamation  of 
Patrick  Henry  was  absurdly  out  of  place  if  the  Constitution 
was  an  airy  nothing,  —  a  bubble  that  might  be  blown  away 
by  the  first  breath  of  disaffection,  and  Virginia  could,  by 
merely  signifying  her  intention,  withdraw  her  neck  from  the 
yoke,  which  he  described  as  one  of  steel.^  The  whole  tenor 
of  his  argument  implies  that  the  choice,  once  made,  would 
be  irrevocable,  and  impose  fetters  that  could  not  be  unloosed. 
"This  paper  "  (that  is,  the  Constitution),  said  Mr.  Mason,  in 
his  place  in  the  Virginia  Convention,  "  will  be  the  great  char- 
ter of  America ;  it  will  be  paramount  to  everything.  After 
having  once  consented  to  it,  we  cannot  recede  from  it ;  "  and 
the  argument  was  urged  as  an  unanswerable  one  for  caution 
and  delay.* 

1  1  Elliott's  Debates  (2d  ed.  Phila.,  1876),  360. 

2  Luther   Martin's   Address  to  the    Maryland  House  of    Delegates, 
1  Elliott's  Debates,  359. 

8  See  Jackson's  Proclamation  of  Nov.  24,1832;   4  Elliott's  Debates 
(2d  ed.,  Phila.,  1876),  586. 
*  3  Elliott's  Debates,  502. 
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They  who  contend  that  although  the  right  of  secession 
was  not  conferred  in  terms,  it  is  necessarily  implied,  and  was 
so  understood  at  the  time,  have  to  meet  two  difficulties, — first, 
how  a  government  which  was  to  be  a  mere  agency  that  might 
be  terminated  at  any  moment,  should  have  been  regarded 
with  so  much  expectation  by  one  party,  and  with  so  much 
apprehension  by  the  other ;  and  next,  why,  if  such  a  right 
was  desirable  in  the  opinion  of  the  delegates,  and  would  have 
been  sanctioned  by  the  popular  judgment,  it  was  not  ex- 
pressly given  in  the  body  of  the  instrument,  or  by  the  amend- 
ments which  were  made  soon  afterwards,  in  accordance  with 
the  general  wish.  These  considerations  would  seem  to  be 
decisive.  So  far  from  the  Constitution  having  been  adopted 
in  the  belief  that  the  States  might  secede  at  pleasure,  such  a 
provision  would  have  been  viewed  with  universal  disfavor,  as 
tending  to  perpetuate  a  danger  against  which  all  parties 
sedulously  desired  to  guard,  and  would  have  insured  the  re- 
jection of  any  plan  of  which  it  was  expressly  or  impliedly 
a  part.^ 

The  nation  was  weary  of  anarchy,  and  wanted  repose ; 
and  while  men  differed  as  to  certain  points,  they  all  agreed 
that  the  new  government  should  be  stable,  and  have  the 
elements  requisite  to  endurance.  If  any  doubt  existed  on 
this  head,  it  would  be  removed  by  the  proceedings  in  New 
York.  The  opponents  of  the  Constitution  were  there  so 
largely  in  the  majority  that  success  seemed  hopeless ;  and  it 
was  proposed,  by  way  of  compromise,  that  the  ratification 
should  be  conditional,  depending  on  the  passage  of  certain 
amendments,  with  a  right  of  withdrawal  within  a  limited 
period  if  the  condition  were  not  fulfilled.  The  suggestion 
was  specious,  because  it  implied  that  there  would  be  no 
power  to  secede,  aside  from  the  condition,  and  that  the  obli- 
gation would  be  absolute  if  the  amendments  were  adopted. 
Hamilton  seems  to  have  wavered,  and  consulted  Madison, 
who  replied  "  that  the  reservation  of  a  right  to  withdraw  if 
the  amendments  be  not  decided  upon  under  the  forms  of  the 

1  2  Rives'  Madison,  608,  notes,  p.  627. 
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Constitution,  within  a  certain  time,  is  a  conditional  ratifica- 
tion that  does  not  make  New  York  a  member  of  the  new 
Union,  and  consequently  that  she  could  not  be  received  on 
that  plan.  The  idea  of  reserving  a  right  to  withdraw  was 
started  at  Richmond,  and  considered  as  a  conditional  ratifica- 
tion which  was  abandoned  as  worse  than  a  rejection.''  ^ 

The  argument  had  the  weight  which  it  deserved,  and  the 
friends  of  the  Constitution  resolved  to  consent  to  no  terms 
which  would  endanger  the  stability  of  the  new  government 
on  which  they  had  set  their  hopes.  After  a  prolonged  debate, 
in  which  Jay,  Hamilton,  and  Chancellor  Livingston  partici- 
pated, Melancton  Smith,  who  led  on  the  other  side,  moved 
that  the  Constitution  be  ratified,  "  upon  condition,  neverthe- 
less, that  until  a  second  general  convention  be  convened  for 
proposing  amendments  to  the  Constitution,  certain  powers 
therein  conferred  should  not  be  exercised  save  with  the 
restrictions  and  limitations  prescribed  in  the  act  of  ratifi- 
cation." 

An  earnest  discussion  followed,  and  lasted  for  several  days, 
varied  by  a  motion  to  adjourn  sine  die,  which  was  rejected ; 
and  it  was  then  resolved,  on  the  motion  of  Mr.  Jones,  that  the 
words  "  on  condition  "  should  be  stricken  out,  and  ''  in  full 
confidence"  substituted.  Mr.  Lansing  finally  raised  the 
direct  issue,  by  moving  that  New  York  should  reserve  "  a 
right  to  withdraw  herself  from  the  Union  after  a  certain 
number  of  years,  unless  the  amendments  should  previously 
be  submitted  to  a  general  convention."  The  motion  was 
lost,  and  the  Constitution  ratified  unconditionally  in  the 
mode  proposed  by  Mr.  Jones,  which  expressed  an  expecta- 
tion that  did  not  form  part  of  the  contract,  or  render  it  less 
obligatory.2 

The  course  of  events  in  Virginia  is  not  less  instructive. 
The  question  whether  the  momentous  change  involved  should 
be  irrevocable,  was  present  to  every  reflecting  mind,  and 
Richard  Henry  Lee  wrote  to  Mason,  urging  that  Virginia 
should  reserve  a  right  of  withdrawal.     This  proposal  was  so 

1  2  Rives'  Madison,  627. 

2  2  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  111,  112. 
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contrary  to  the  sentiments  of  the  Convention  that  no  one 
ventured  to  bring  it  forward  ;  and  a  strenuous  effort  to  make 
the  ratification  conditional  having  failed,  the  Constitution 
was,  as  I  have  elsewhere  stated,  adopted  unconditionally, 
with  a  declaration  that  its  powers  were  derived  from  the 
people  of  the  United  States,  and  might  be  resumed  by  them 
if  abused,  —  which  implied  that  they  did  not  come  from  the 
States,  and  that  a  State  could  not  secede  from  a  government 
which  was  founded  on  national  consent,  and  could  only  be 
dissolved  by  the  power  that  had  called  it  into  being.^ 

The  notion  that  the  Constitution  was  ratified  conditionally 
is  as  unfounded  in  the  case  of  the  other  States  as  it  is  with 
regard  to  Virginia  and  New  York.  Various  amendments 
were  indeed  suggested  as  desirable  and  important.  Of  these 
some  were  adopted  after  the  government  went  into  operation, 
and  others  dismissed.  But  none  of  them,  directly  or  indi- 
rectly, sanctioned  the  right  of  secession,  —  an  omission  almost, 
if  not  quite,  as  conclusive  as  an  explicit  disavowal. 

While  the  advocates  of  the  Constitution  fairly  met  the 
issue  presented  by  their  opponents,  —  that  it  was  a  national 
government,  established  by  the  people  and  supreme  within  its 
sphere,  —  they  were  equally  distinct  in  the  avowal  that  State 
sovereignty  would  remain  for  local  purposes,  although  in 
a  qualified  form.  This  was  unequivocally  stated  by  Madison 
when  the  Constitution  was  under  consideration  in  Virginia, 
and  with  equal  clearness  in  the  Conventions  of  New  York 
and  Pennsylvania.  In  reply  to  a  question  whether  the  pro- 
posed government  would  be  national  or  federal,  Mr.  Madison 
said :  "  It  is,  in  my  opinion,  of  a  mixed  nature.  It  is  in  a 
manner  unprecedented.  No  express  example  can  be  found 
in  the  experience  of  the  world.  In  some  respects  it  is  a 
government  of  a  federal  nature." 

Madison's  just  and  candid  statement  was  assailed  with  un- 
sparing ridicule  by  Patrick  Henry.  "  We  are  told,"  said  he, 
''  that  this  government,  collectively  taken,  is  without  an  ex- 
ample; that  it  is  national  in  this  part,  and  federal  in  that 

2  Rives'  Madison,  607,  609,  627;  3  EUiott's  Debates  (2d  ed.,  Phila., 
1876),  630,  656, 
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part,  etc.  We  may  be  amused,  if  we  please,  by  a  treatise  of 
political  anatomy.  In  the  brain  it  is  national ;  the  stamina 
are  federal ;  some  limbs  are  federal,  others  national.  The 
senators  are  voted  for  by  the  State  legislatures,  —  so  far  it  is 
federal.  Individuals  choose  the  members  of  the  first  branch,  — 
here  it  is  national.  It  is  federal  in  conferring  general  powers, 
but  national  in  maintaining  them.  It  is  not  to  be  supported 
by  the  States  ;  the  pockets  of  individuals  are  to  be  searched 
for  its  maintenance.  What  signifies  it  to  me  that  you  have 
the  most  curious  anatomical  description  of  it  in  its  crea- 
tion? To  all  the  common  purposes  of  legislation  it  is  a 
great  consolidation  of  government. 

"  You  are  not  to  have  the  right  to  legislate  but  in  trivial 
cases  ;  you  are  not  to  touch  private  contracts  ;  you  are  not  to 
have  the  right  of  having  arms  in  your  defence ;  you  cannot 
be  trusted  with  dealing  out  justice  between  man  and  man. 
What  shall  the  States  have  to  do  ?  Take  care  of  the  poor, 
repair  the  highwaj^s,  erect  bridges,  and  so  on,  and  so  on.  Abol- 
ish the  State  legislatures  at  once.  What  purposes  should  they 
be  continued  for  ?  Our  legislature  will  indeed  be  a  ludicrous 
spectacle,  —  one  hundred  and  eight}^  men  marching  in  solemn, 
farcical  procession,  exhibiting  a  mournful  proof  of  the  lost 
liberty  of  their  country,  without  the  power  of  restoring  it. 
But,  sir,  we  have  the  consolation  that  it  is  a  mixed  govern- 
ment ;  that  is,  it  may  work  sorely  on  your  neck,  but  you  will 
have  some  comfort  by  saying  it  was  a  federal  government  in 
its  origin. 

"I  beg  gentlemen  to  consider ;  lay  aside  your  prejudices. 
Is  this  a  federal  government  ?  Is  it  not  a  consolidated  gov- 
ernment for  almost  every  purpose  ?  Is  the  government  of 
Virginia  a  State  government  after  this  government  is  adopted  ? 
I  grant  it  is  a  republican  government ;  but  for  what  purposes? 
For  such  trivial  domestic  considerations  as  render  it  unworthy 
of  the  name  of  legislature." 

Like  ground  was  taken  by  the  opponents  of  the  Constitution 
in  Pennsylvania.  It  was  said  there,  as  it  was  subsequently 
alleged  in  Virginia,  that  the  very  manner  of  establishing  the 
Constitution  changed  the  principle  of  the  Confederation,  and 

VOL.  I. —  6    - 
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introduced  "a  consolidating  and  absorbing  government." 
The  sovereignty  of  the  States  was  not  preserved.  ''  There 
could  not  be  two  sovereign  powers ;  and  a  subordinate  sov- 
ereignty was  no  sovereignty."  And  again,  "that  the  proposed 
government  was  not  a  federal  government,  but  a  complete 
one,  with  legislative,  executive,  and  judicial  powers  ;  it  was  a 
consolidating  government."  To  render  the  ground  taken  by 
the  opponents  of  the  measure  entirely  clear,  the  delegate  from 
Fayette  County  declared  that  he  understood  by  a  consolidated 
government  one  that  would  transfer  the  sovereignty  from  the 
State  governments  to  the  General  Government.  And  Mr. 
Findlay,  from  Westmoreland,  added :  "  That  is  a  consolida- 
tion which  puts  the  thirteen  States  into  one." 

To  this  objection  Mr.  Wilson  gave  substantially  the  same 
answer  as  Madison  :  "  If  when  the  gentleman  says  it  is  a 
consolidation  he  means  so  far  as  relates  to  the  general  objects 
of  the  Union,  so  far  it  was  intended  to  be  a  consolidation  ; 
and  on  such  a  consolidation  our  very  existence  as  a  nation  de- 
pends. If,  on  the  other  hand,  he  means  that  it  will  absorb 
the  governments  of  the  individual  States,  so  far  is  this  posi- 
tion from  being  admitted,  that  it  is  unanswerably  controverted. 
The  existence  of  the  State  governments  is  one  of  the  most 
prominent  features  of  this  system."  ^ 

That  Mr.  Henry  could  not  see  that  the  States  had  a  great 
and  important  part  to  play  under  the  Constitution,  may  seem 
singular  to  us  who  view  the  event  in  the  light  of  history ;  but 
it  is  not  surprising  that  he  should  have  feared  that  they  would 
gradually  lose  their  individuality,  or  be  absorbed  by  the  Gov- 
ernment of  the  United  States.  His  forebodings  were  unques- 
tionably sincere.  Should  they  also  be  regarded  as  proofs  of 
his  sagacity  ?  Had  he  the  prophetic  insight,  which  enables 
its  possessor  to  discern  the  shadow  of  coming  events  and 
forecast  the  future  ?  Does  our  Government  tend  towards  cen- 
tralization ?  Have  we  reason  to  apprehend  that  State  sove- 
reignty and  the  guaranties  which  it  affords  to  freedom  will 
be  merged  in  a  popular  despotism,  ending,  perchance,  in  the 

1  2  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  261. 
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dominion  of  a  Caesar,  or  of  a  multitude  of  petty  tyrants  be- 
striding the  fragments  of  a  broken  empire?  Such  a  result 
may  seem  improbable,  but  will  assuredly  ensue  should  the  ex- 
periment, never  before  tried  on  such  a  scale,  of  democracy 
ruling  through  universal  suffrage,  prove  unsuccessful.  It  is 
not  ours  to  solve  a  problem  which  belongs  to  time ;  but  on 
looking  back  it  will  be  seen  that  his  expectations  were  not 
verified  by  the  course  of  events.  For  seventy  years  the  bal- 
ance of  the  Constitution  was  evenly  maintained,  two  genera- 
tions passing  away  in  peace  beneath  its  shade,  and  when  at 
length  the  equipoise  was  disturbed,  the  offence  came  not  from 
the  General  Government,  but  from  a  State.  The  Union  did 
not  assail  South  Carolina,  it  was  she  who  sought  to  subvert 
the  Union.  That  civil  war  should  follow,  and  all  that  war 
involves,  was  a  natural  consequence.  According  to  the 
theory  of  secession,  the  States  reverted  to  a  state  of  nature, 
and  the  weaker  had  no  right  to  complain  of  the  use  of  force. 
In  the  language  of  a  member  of  the  South  Carolina  Conven- 
tion, the  roof  beneath  which  they  had  so  long  reposed  was 
gone.  If  necessity  became  the  law,  and  danger  roused  the 
instinct  of  self-preservation,  the  cause  was  not  the  strength 
of  the  federal  bond,  but  the  seeming  weakness  which  induced 
the  belief  that  it  might  be  broken  with  impunity.  Under 
such  circumstances  nice  Constitutional  restraints  will  be 
disregarded  by  both  the  contending  parties  and  on  either 
side  of  the  line ;  peceetur  intra  lliaeos  muros  et  extra  ;  and  a 
Hampden  or  a  Fairfax  will  resort  to  martial  law  as  readily 
as  a  Rupert  or  a  Goring. 

The  ingenious  and  eloquent  writer  who  acted  as  Vice- 
President  of  the  Confederate  States  during  the  late  rebellion 
asks  in  a  recent  publication  why,  if  the  Constitution  is  na- 
tional, did  those  by  whom  it  was  supported  assume  the  name 
of  Federalists  ?  The  answer  is  obvious.  It  was  not,  as  Mr. 
Stephens  would  intimate,  because  the  government  of  the 
United  States  was  a  mere  confederacy,  but  because  it  was 
unjustly  reproached  with  going  to  the  other  extreme.  The 
object  was  to  put  the  argument  of  Mr.  Madison  in  a  popular 
form,  and  show  that  if  the  new  government  was  clothed  with 
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sufficient  powers  to  protect  the  nation,  there  was  still  room 
for  the  rights  of  the  States.  The  question  is  not  new,  it 
dates  from  the  last  century ;  but  it  was  then  asked  in  a  very 
different  sense.  The  inconsistency,  as  then  alleged,  was  that 
men  who  had  framed  and  were  seeking  to  establish  a  na- 
tional government  should  conceal  their  object  under  the  name 
of  Federalists.^ 

Thus  Mr.  Smith,  in  the  Convention  of  New  York,  declared 
that  he  was  pleased  that  "  the  gentleman  who  opened  the 
debate  on  the  other  side  had  shown  that  the  intent  of  the 
Constitution  was  not  a  confederacy,  but  a  reduction  of  all  the 
States  into  a  consolidated  government.  He  hoped  the  gen- 
tleman would  be  complaisant  enough  to  exchange  names 
with  those  who  disliked  the  Constitution,  as  it  appeared  from 
his  own  concession  that  they  were  Federalists,  and  those 
who  advocated  it  were  anti-Federalists."  The  answer  to  this 
observation  has  already  been  given,  —  that  while  the  Govern- 
ment of  the  United  States  acts  directly  on  individuals,  and  is 
as  national  in  its  operation  as  if  there  were  no  States,  the 
States  retain  a  sovereignty  which,  though  qualified  by  the 
supremacy  of  the  federal  tribunals,  and  subject  to  the  power 
of  amendment  vested  in  three  fourths  of  the  States,  is  yet 
real,  and  covers  the  greater  part  of  the  concerns  of  every  day 
life  and  business.  The  double  aspect  of  the  General  Govern- 
ment was  shown  by  Mr.  Wilson,  in  the  Convention  of  Penn- 
sylvania. He  asked  on  what  principle  it  was  contended  that 
sovereign  power  resided  in  the  State  governments.  The 
honorable  gentleman  from  Fayette  had  said  truly  that  there 
could  be  no  subordinate  sovereignty.  If  so,  his  position  was, 
that  sovereignty  resided  in  the  people.  In  the  Constitution 
all  authority  was  derived  from  them.  The  people  had  hith- 
erto been  shut  out  of  the  federal  government ;  but  it  was 
not  meant  that  they  should  any  longer  be  dispossessed  of 
their  rights.  In  order  to  recognize  this  leading  principle, 
the  proposed  system  set  out  with  the  declaration  that  its 
existence  depended  upon  the  supreme  authority  of  the  people 

^  Luther  Martin's  letter  to  the  Speaker  of  the  Maryland  House  of 
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alone.  Much  had  been  said  about  a  consolidated  govern- 
ment. If  by  this  gentlemen  meant  such  a  government  as 
would  absorb  and  destroy  the  government  of  the  several 
States,  the  plan  under  consideration  was  not  a  consolidated 
government. 


LECTURE  VI. 

The  Nature  of  the  United  States  Government  (continued).  —  Significance 
of  the  Preamble,  "We  the  People."  —  Who  were  the  Parties  to  the 
Constitution.  —  The  Government  established  by  the  People  of  the 
States  acting  in  their  Sovereign  Capacity  as  the  People  of  the  United 
States. 

In  considering  a  government  which,  like  that  of  the  United 
States,  is  founded  on  consent,  it  is  obviously  material  to 
ascertain  by  whom  the  grant  was  made,  and  in  whose  favor  it 
is  designed  to  operate. 

Accordingly,  the  question,  Who  were  the  parties  to  the 
Constitution  ?  has  been  the  theme  of  earnest  and  sometimes 
bitter  controversy.  On  this  point  the  instrument  speaks  for 
itself:  "We  the  people  of  the  United  States,"  so  runs  the 
preamble,  "  in  order  to  form  a  more  perfect  Union,  establish 
justice,  insure  domestic  tranquillity,  provide  for  the  common 
defence,  promote  the  general  welfare,  and  secure  the  bless- 
ings of  liberty  to  ourselves  and  our  posterity,  do  ordain 
and  establish  this  Constitution  of  the  United  States  of 
America." 

No  clause  in  the  Constitution  is  more  signifxcant  than  this, 
or  throws  a  clearer  light  on  the  intention  of  the  instrument. 
It  is,  as  it  was  meant  to  be,  an  explicit  declaration  that  the 
government  under  which  we  live  proceeded  not  from  the 
States,  but  from  the  nation,  which,  having  come  into  exis- 
tence through  the  War  of  Independence,  was  resolved  to  per- 
petuate what  it  had  so  hardly  won.  The  necessity  for  going 
behind  the  States,  and  obtaining  a  paramount  grant  from  the 
people,  had  been  early  seen  by  the  sagacious  minds  that  were 
employed  in  devising  a  remedy  for  the  manifold  evils  of  the 
existing  system,  and  in  February,  1787,  Madison  wrote  to 
Jefferson :  *'  It  will  be  expedient  in  the  first  place  to  lay  the 
foundation  ih  such  a  ratification  of  the  people  themselves  of 
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the  several  States  as  will  render  it  clearly  paramount  to  their 
authorities."  ^ 

This  idea  was  kept  steadily  in  view  throughout  the  pro- 
ceedings of  the  National  Convention,  and  finally  resulted  in 
a  conviction  that  the  only  sure  basis  tor  the  new  government 
was  the  authority  of  the  people  of  the  United  States.  Thus 
Gouverneur  Morris,  on  the  23d  of  Jul}^  said,  in  reply  to  Mr. 
Ellsworth,  that  if  the  Confederation  was  to  be  pursued,  no 
alteration  could  be  made  without  the  unanimous  consent  of 
the  legislatures.  Legislative  alterations  not  conformable  to 
the  federal  compact  would  clearly  not  be  valid ;  the  judges 
would  consider  them  null  and  void.  Whereas  in  the  case  of 
an  appeal  to  the  people  of  the  United  States,  the  supreme 
authority,  the  federal  compact  may  be  altered  by  a  majority 
of  them,  in  like  manner  as  the  constitution  of  a  particular 
State  may  be  altered  by  a  majority  of  the  people  of  the 
State.  Mr.  Madison,  following  on  the  same  side,  considered 
the  difference  between  a  system  founded  on  the  legislatures 
only,  and  one  founded  on  the  people,  to  be  the  true  difference 
between  a  league,  or  treaty,  and  a  constitution.  The  former 
in  point  of  moral  obligation  might  be  as  inviolable  as  the 
latter.  In  point  of  political  operation  there  were  two  impor- 
tant distinctions  in  favor  of  the  latter.  First,  a  law  violating 
a  treaty  ratified  by  a  pre-existing  law  might  be  respected  bj'- 
the  judges  as  a  law,  though  an  unwise  or  perfidious  one.  A 
law  violating  a  constitution  established  by  the  people  them- 
selves, would  be  considered  by  the  judges  as  null  and  void. 
Secondly,  the  doctrine  laid  down  in  the  law  of  nations  in  the 
case  of  treaties  is,  that  a  breach  of  any  one  article  by  any  of 
the  parties  frees  the  other  parties  from  their  engagements. 
In  the  case  of  a  union  of  people  under  one  constitution,  the 
nature  of  the  pact  has  always  been  understood  to  exclude 
such  an  interpretation.^ 

We  have  here  the  clew  to  the  object  of  the  preamble. 
It  was  to  exclude   the   idea   of  a  league   or   compact   be- 

1  History,  etc.,  by  Jno.  C.  Hamilton,  iii.  249. 

2  5  Elliott's  Madison  (Phila.,  1876),  355,  356. 
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tween  States,  which  subsequently  became  the  pretext  for 
secession.^ 

The  weight  of  this  consideration  is  so  great  that  an  attempt 
has  been  made  to  escape  from  it  on  the  ground  that  the  lan- 
guage of  the  Constitution  is  at  variance  with  the  facts,  and 
that  if  we  consult  history  it  will  appear  that  the  Convention 
was  composed  of  delegates  chosen  by  and  representing  the 
States  ;  that  their  deliberations  were  conducted  on  this  basis, 
and  that  each  delegation  voted  as  a  unit,  without  regard  to 
population ;  that  the  plan  finally  agreed  on  was  submitted  to 

^  It  is  a  cause  of  lasting  regret  that  Madison  should,  in  his  report  on 
the  Virginia  Resolutions  of  1798,  have  countenanced  the  idea  that  the 
Constitution  is  a  league  between  sovereign  powers,  which  having  no 
superior,  are  each  entitled  to  determine  whether  the  compact  has  been 
violated,  and  what  steps  are  requisite  to  correct  the  error.  4  Elliott's 
Debates  (2d  ed.,  Phila.,  1876),  540;  Hayne's  reply  to  Webster,  Jan.  27, 
1830,  lb.  515.  A  State  may  therefore,  agreeably  to  this  view,  denounce 
an  Act  of  Congress  as  unconstitutional,  and  resist  its  execution,  al- 
though it  is  sustained  by  the  judiciary  and  all  the  other  States  approve 
or  acquiesce.  Such  a  conclusion  is  obviously  irreconcilable  with  the 
language  which  denotes  the  "  people  of  the  United  States  "  as  the  source 
of  power,  which,  as  appears  from  the  record  of  the  Convention  as  kept  by 
Madison,  and  his  correspondence,  was  deliberately  employed  with  the  view 
of  placing  the  General  Government  on  a  pinnacle  whence  it  could  not  be 
dethroned  short  of  revolutionary  force.  It  was  conclusively  refuted  in  the 
proclamation  against  nullification,  which  is  the  chief  merit  of  Jackson's 
Administration,  and  without  which  we  should  hardly  have  continued  to 
exist  as  a  nation.  Had  not  Mr.  Clay  intervened  with  a  compromise  which 
bridged  without  closing  the  gulf,  nullification  would  have  been  so  dealt 
with  then  and  there,  that  South  Carolina  could  not  have  given  the  signal 
for  civil  war  in  after  years. 

A  reference  to  history  should  not  awaken  sentiments  which  no  one 
should  cherish  against  his  countrymen.  When  we  consider  how  much  of 
excellence  there  was  in  the  South;  that  it  gave  Washington,  Marshall, 
Madison,  Clay,  Lowndes,  and,  we  may  add,  Jackson  to  the  cause  of 
Union;  the  constancy  which  it  displayed  in  our  times  in  an  unequal 
struggle ;  the  ability  which  created  the  vast  machinery  of  modern  war- 
fare literally  from  nothing,  —  we  cannot  but  regret  that  so  much  valor 
and  energy  should  have  been  displayed  in  a  cause,  which,  even  if  tempo- 
rarily successful,  would  have  been  attended  with  injurious  consequences, 
and  must  ultimately  have  failed  as  counter  to  the  current  of  modem 
civilization. 
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Conventions  called  in  the  several  States,  and  became  binding 
through  their  sanction ;  and  finally,  that  it  was  by  the  seventh 
article  provided  that  "  the  ratification  by  the  Conventions  of 
nine  States  shall  be  sufficient  for  the  establishment  of  this 
Constitution,"  indicating  that  the  instrument  was  a  league  or 
compact  made  by  and  for  the  States,  and  not  a  frame  of  gov- 
ernment established  by  and  for  the  American  people.  An 
attentive  examination  will,  I  think,  disclose,  as  might  have 
been  anticipated,  that  history  and  the  preamble  to  the  Consti- 
tution agree.  The  mistake  is  not  so  much  in  regarding  the 
States  as  parties,  as  in  overlooking  that  they  were  not  the 
only,  or  even  the  chief,  actors  in  the  transaction.  They  occu- 
pied the  ground  on  which  the  new  edifice  of  government  was 
to  be  erected,  and  could  not  be  displaced  without  their  con- 
sent. Behind  the  States  lay  the  great  body  of  the  American 
people.  The  Constitution  could  not  therefore  be  placed  on 
a  secure  foundation  unless  the  nation  and  the  States  co- 
operated. Delegates  selected  by  the  people,  voting  in  their 
national  capacity  without  regard  to  local  boundaries,  would 
not  have  represented  the  States  as  distinct  political  organiza- 
tions. On  the  other  hand,  if  the  legislatures  of  the  States 
had  alone  been  consulted,  there  would  have  been  no  proper 
representation  of  the  people.  But  as  the  several  parts  to- 
gether make  up  the  whole,  so  delegates  chosen  by  the  people 
of  the  several  States  would  also  represent  the  nation.^ 

When  the  Convention  met  at  Philadelphia,  the  people  of 
the  United  States,  not  less  than  the  people  of  the  States,  came 
through  their  agents,  and  being  present  in  both  capacities, 
might  determine  in  which  they  would  act  in  framing  the 
Constitution.  Whether  it  should  be  made  by  the  people  of 
the  United  States  and  sanctioned  by  the  States,  or  made  by 
the  States  and  sanctioned  by  the  people,  might  seem  immate- 
rial, because  it  would  in  either  way  be  the  deed  of  both.  The 
former  method,  that  the  people  of  the  United  States  should 
ordain,  and  the  States  ratify,  was  adopted.  For  if  it  should  be 
alleged  at  any  future  period  that  the  American  people  had 

1  3  Elliott's  Madison,  551,;  see  4  Madison's  Writings,  6,  203,  293, 
418-420. 
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no  national  or  organic  existence,  and  that  the  States  were  the 
sole  authors  of  the  Constitution,  and  might  undo  what  they 
had  done,  it  would  still  be  obvious  that  if  the  States  mutually 
agreed  that  such  a  people  should  be  regarded  as  existing, 
and  that  the  government  should  be  treated  as  its  handiwork, 
they  would,  on  a  well-known  and  familiar  principle  which  the 
law  has  derived  from  ethics,  be  precluded  for  all  the  purposes 
of  that  government,  from  denying  what  they  had  solemnly 
admitted.  I  refer  to  the  doctrine  of  estoppel,  that  what  is 
held  forth  as  an  inducement  to  others,  shall  not  be  retracted 
after  they  have  acted  on  the  faith  of  the  assurance.  The 
effect  was  to  place  the  sovereignty  of  the  new  government  on 
a  basis  which  was  as  unalterable  as  if  the  Conventions  of  the 
various  States  had  publicly  proclaimed  and  crowned  a  king. 
There  are,  as  Mr.  Madison  contended  in  the  remarks  already 
cited,  and  as  Jackson  insisted  in  his  proclamation  against 
nullification,  grants  which  must  be  irrevocable  in  order  to 
attain  their  object ;  and  the  establishment  of  a  government  is 
one  of  them.  Whether  the  newly  created  sovereignty  was 
vested  in  a  commonwealth  or  in  a  monarchy,  it  would 
on  every  principle  of  national  and  public  law  have  a  claim 
to  the  allegiance  of  its  subjects  which  it  might  enforce  by 
arms.i 

Established  not  by  one,  by  two,  or  by  three  of  the  States, 
but  by  the  people  of  all  the  States,  speaking  in  their  collective 
capacity  as  the  people  of  the  United  States,  the  Union  could 
not  be  dissolved  consistently  with  the  well-known  maxim  that 

1  In  the  words  of  Chief -Justice  Marshall,  *'tlie  United  States  is  a 
government,  and  consequently  a  body  politic  and  corporate,  capable  of 
attaining  the  ends  for  which  it  was  created,  by  the  means  which  are 
necessary  for  their  attainment.  This  great  corporation  was  ordained  and 
established  by  the  American  people,  and  endowed  by  them  with  great 
powers  for  important  purposes.  Its  powers  are  unquestionably  limited; 
but  while  within  these  limits,  it  is  as  perfect  a  government  as  any  other, 
having  all  the  properties  and  faculties  belonging  to  a  government,  with 
a  perfect  right  to  use  them  freely  in  order  to  accomplish  the  objects  of 
its  institution.  United  States  v.  Maurice,  2  Brock,  96, 109;  Van  Brocklin 
V.  Temple,  117  U.  S.  151,  154. 
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the  power  which  bound  is  the  only  one  that  can  unloose,  unless 
all  concurred,  and  then  only  because  the  concurrence  of  the 
citizens  of  all  the  States  in  such  an  act  would,  on  a  principle 
already  stated,  be  in  effeci  a  renunciation  or  abdication  by  the 
people  of  the  United  States. 

The  framers  of  the  Constitution  cannot,  as  Mr.  Alexander 
Stephens  erroneously  suggests  in  a  work  entitled,  "  The  War 
between  the  States,"  be  justly  charged  with  having  through 
negligence  or  indifference  used  the  phrase  "  We  the  people 
of  the  United  States"  as  synonymous  with  "  We  the  several 
States."  They  were  grave  men,  versed  in  the  use  of  language 
and  aware  of  the  importance  of  every  word  in  an  instrument 
that  was  to  serve  as  a  landmark  for  future  generations.  Few 
state-papers  can  be  found  more  remarkable  for  clearness  of 
thought  or  sobriety  of  diction,  where  the  words  are  better 
chosen  or  assigned  with  more  precision  to  the  right  place. 
Indeed,  so  careful  were  the  delegates  that  their  language 
should  be  accurately  weighed,  and  convey  their  exact  mean- 
ing, that  the  Articles  as  originally  drawn  or  agreed  to  were 
referred  to  a  committee  on  style  and  arrangement,  which 
among  other  changes  substituted  "We  the  people  of  the 
United  States,"  for  the  "  people  of  the  States,"  and  reported 
the  amended  draft  to  the  House,  where  it  was  compared  care- 
fully with  the  original,  deliberately  considered,  and  still  further 
amended  in  various  particulars.  It  was  not  until  the  com- 
pletion of  this  process,  which  lasted  during  four  successive 
days,  that  the  instrument  was  ordered  to  be  engrossed,  and 
after  being  again  read,  put  to  the  vote  which  resulted  in  its 
passage. 

Yet  so  ingenious  are  mankind  that  these  precautions,  this 
watchfulness  against  error,  are  assigned  by  the  Vice-President 
of  the  late  Confederacy  as  a  reason  for  believing  that  the 
phrase  "We  the  people  of  the  United  States"  does  not  ex- 
press the  deliberate  purpose  of  the  Convention,  or,  in  other 
words,  that  the  delegates  were  so  careless  as  not  to  note  the 
alteration  which  had  been  made  by  the  committee  on  style 
and  arrangement,  or  so,  wanting  in  intelligence  as  not  to 
comprehend  its  purport.     Such  an  inference  is  the  direct 
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opposite  of  that  indicated  by  the  premises.  In  all  formally 
drawn  instruments  we  look  for  the  intention  of  the  parties^ 
not  in  what  was  originally  proposed,  but  in  what  was  finally 
adopted,  rejecting  all  that  the  instrument  does  not  contain  as 
surplusage  or  irrelevant.  This  is  not  a  technical  rule,  but 
one  of  common-sense  ;  the  presumption  being  that  whatever 
was  deliberately  laid  aside  formed  no  part  of  the  ultimate 
design.  But  what  is  decisive  of  the  case  in  hand,  and  with 
regard  to  some  other  questions  of  the  same  kind,  is  that  the 
Constitution  did  not  derive  its  binding  efficacy  from  the  sig- 
natures of  the  delegates,  but  from  the  vote  of  the  Conventions 
called  for  the  purpose  in  the  several  States ;  and  when  they 
adopted  it,  its  language  became  theirs,  and  they  could  not 
controvert  what  it  averred.  The  States  consequently  rati- 
fied the  Constitution,  not  as  their  act,  but  as  the  act  of  the 
people  of  the  United  States;  and  by  so  doing,  put  it  out 
of  their  power  to  recall  the  grant.  The  authority  of  the 
nation  was  thus  recognized  as  not  only  sovereign,  but  para- 
mount, and  became  the  basis  of  a  government  more  formally 
and  authoritatively  established  than  any  other  which  history 
records. 

That  such  was  the  view  taken  in  Virginia  is  apparent  from 
the  language  held  in  debate  and  the  tenor  of  the  resolution 
by  which  the  Constitution  was  finally  approved.  The  atten- 
tion of  the  Convention  was  repeatedly  called  to  the  phraseol- 
ogy of  the  preamble,  and  they  were  distinctly  told  by  Patrick 
Henry  and  other  statesmen  of  equal  weight  that  a  govern- 
ment founded  on  national  consent,  so  far  as  its  authority  ex- 
tended, would  be  a  consolidated  government  which  could  not 
be  set  aside  or  revoked  without  resorting  to  the  source  whence 
it  came.^  It  was  not,  therefore,  without  full  notice  of  the  na- 
ture and  magnitude  of  the  issue  that  the  delegates  proceeded 
to  the  vote  which  resulted  in  the  ratification  of  the  Constitu- 
tion, and  in  so  doing  "  declared  on  behalf  of  and  in  the  name 
of  the  people  of  Virginia  .  .  .  that  the  powers  granted 
under  the  Constitution,  being  derived  from   the  people  of 

1  3  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  44;  ante,  p.  70. 
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the  United  States,  may  be  resumed  by  them  whenever  the 
same  shall  be  perverted  to  their  injury  or  oppression;"  thus 
at  once  asserting  that  such  a  right  existed  in  the  nation,  and 
impliedly  denying  that  it  could  be  exercised  by  the  several 
States.i 


1  3  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  656;  2  Rives'  Madison, 
607,  notes. 

So  Wilson,  who  led  for  the  cause  of  the  Union  in  the  Pennsylvania 
Convention,  said  in  effect,  in  answer  to  Findlay,  the  delegate  from  West- 
moreland, who  had  adverted  to  the  Constitution  as  a  compact,  that  he 
'*  could  not  discover  the  least  trace  of  compact  in  the  instrument.  There 
could  be  no  mutuality  where  there  was  but  a  single  party,  —  the  people. 
The  preamble  was  not  an  unmeaning  flourish,  but  declared  in  a  practical 
manner  the  meaning  of  a  system  which  was  not  a  government  founded 
on  compact,  but  on  the  power  of  the  people ;  it  was  made  in  their  name 
and  by  their  authority,  '  We  the  people  do  ordain,'  etc.  From  their 
ratification  alone  it  would  derive  its  Constitutional  authenticity;  without 
that  it  was  simply  tabula  rasa.^' 


LECTURE  Vn. 

The  Nature  of  the  United  States  Government  (concluded). —  Its  Powers 
enumerated  in  the  Constitution.  —  Residuary  Powers  delegated  to  the 
State  Governments,  unless  expressly  withheld.  —  The  People  the  Source 
of  all  Authority.  —  The  United  States  Government  supreme  in  the 
Exercise  of  its  Constitutional  Powers.  —  Its  Implied  Powers.  —  Author- 
ity to  use  Proper  and  Convenient  Means  a  Necessary  Incident  to  the 
Grant  of  every  Power.  —  Extent  of  the  Legislative  Powers  of  Congress. 
—  Meaning  of  the  Words  "Necessary  and  Proper."  —  Incorporation 
of  Banks.  —  Taxation.  —  Registration  of  Vessels.  —  Paper  Currency.  — 
Bankruptcy.  —  Punishment  of  Crimes. 

From  what  has  been  already  stated,  it  follows  that  if  the 
sovereignty  of  the  United  States  is  limited,  the  States  also  are 
subject  to  limitations.^  But  there  is  this  material  difference, 
that  while  the  governments  of  the  several  States  have  all  the 
powers  that  are  not  withheld  in  terms,  or  conferred  upon 
the  government  of  the  United  States,  the  United  States 
have  no  powers  that  are  not  enumerated  in  the  grant.  This 
distinction  has  sometimes  been  regarded  as  arising  from  the 
nature  and  origin  of  the  respective  grants.  The  States,  it 
is  said,  constituted  the  Union,  and  retained  all  the  powers 
which  they  did  not  part  with.  This  assumption  is  not  sus- 
tained by  the  language  of  the  Constitution,  or  by  history  duly 
analyzed.  The  whole  is  simply  this,  —  certain  enumerated 
powers  were  conferred  by  the  Constitution  on  the  General 
Government,  and  became  the  common  property  of  the  people 
of  the  United  States.  What  was  not  thus  given  remained 
in  the  people  of  the  several  States,  and  was  by  them  vested 
generally  in  the  State  governments, — subject,  nevertheless,  to 
numerous  restrictions,  and  reserving  certain  powers  to  them- 
selves.    To  know  whether  a  particular  power  belongs  to  a 

i  5  Elliott's  Debates,  Madison  (Phila.,  1876),  212. 
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State  government,  we  look  to  the  exceptions  ;  to  know  whether 
it  belongs  to  the  United  States,  we  look  to  the  enumeration 
in  the  grant.  If  not  enumerated,  it  is  not  possessed  by  the 
United  States  ;  if  not  excepted,  it  is  possessed  by  the  State. 
The  State  governments  have  everything  that  is  not  conferred 
on  the  nation,  or  specifically  withheld ;  the  United  States 
nothing  that  is  not  specifically  given. 

In  applying  these  principles,  it  is  necessary  to  remember 
that  what  is  given  to  the  United  States  is  necessarily,  or  if 
Congress  choose  to  legislate,  taken  from  the  States,  or  a  vir- 
tual restraint  on  them.  As  between  two  grants,  one  particu- 
lar and  proceeding  by  enumeration,  the  other  general,  if 
there  is  not  room  for  both,  the  former  will  necessarily  have 
the  preference.  A  bequest  of  all  the  rest  and  residue  of  the 
testator's  property  is  worth  very  little  if  the  bulk  of  the  estate 
is  bequeathed  specifically  by  the  will.  So  a  grant  of  all  a 
man's  land  will  not  confer  a  title  if  there  is  a  deed  on  record 
conveying  the  premises  by  metes  and  bounds. 

Now,  such  is  the  relation  between  the  General  Government 
and  the  States.  Both  derive  their  authority  from  the  people, 
the  one  specifically,  the  other  by  general  words  ;  but  the  title 
of  the  United  States  is  paramount.  This  is  not  a  mere  prior- 
ity of  time,  although  the  Constitution  of  the  United  States 
is  anterior  to  the  State  Constitutions  as  now  existing ;  it 
was  by  the  express  terms  of  the  grant  to  take  precedence  of 
the  States.  By  Article  VI.  section  2,  the  Constitution  and  the 
laws  of  the  United  States  made  in  pursuance  thereof,  and  the 
treaties  made  under  the  authority  of  the  United  States,  were 
declared  to  be  the  supreme  law  of  the  land  ;  and  the  judges 
in  every  State  were  to  be  bound  thereby,  anything  in  the 
Constitutions  and  laws  of  the  several  States  to  the  contrary 
notwithstanding. 

Plainer  words  could  not  be  used  to  express  the  plain  intent 
that  the  United  States  should  be  supreme,  within  the  limits 
of  the  Constitution.  In  the  language  of  conveyancing,  the 
States  take  under  and  subject  to  the  grant  to  the  United  States. 
Everything  that  is  exclusively  given  to  the  United  States 
is  therefore  withheld  from  the  States  ;  and  when  the  same 
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power  is  conferred  on  both,  it  must  be  exercised  by  the  States 
in  subordination  to  the  General  Government.  The  Constitu- 
tion of  the  United  States  is  limited  only  by  itself;  the  State 
Constitutions  have  their  limitation  in  the  Constitution  of  the 
United  States.  However  broad  the  powers  of  the  States  may 
be,  they  are  notwithstanding  circumscribed  by  the  paramount 
authority  of  Congress. 

From  this  results  an  important  consequence.  When  the 
existence  of  a  power  is  in  question,  the  presumption  is  in  fa- 
vor of  the  States  ;  when  the  question  is  whether  the  power 
is  limited  or  absolute,  the  presumption  is  in  favor  of  the  Gen- 
eral Government.  For  while  the  Government  of  the  United 
States  has  no  power  which  the  Constitution  does  not  give,  it 
is  subject  to  no  restriction  which  the  Constitution  does  not 
impose.  The  powers  of  the  United  States  are  absolute  when 
not  restrained  by  the  terms  of  the  gift ;  the  powers  of  the 
States  are  controlled  by  the  gift  to  the  United  States. 

If  we  now  turn  to  the  Constitution,  it  will  be  evident  that 
the  powers  conferred  by  that  instrument  are  given  absolutely, 
with  some  well-defined  and  limited  exceptions.  If  it  confers 
nothing  which  it  does  not  express,  the  whole  and  every  part 
of  that  which  it  expresses  is  conferred.  In  the  language  of 
Mr.  Webster,  the  Constitution  is  an  enumeration,  not  a  defi- 
nition or  description.  Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises  ;  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States ; 
to  coin  money,  regulate  the  value  thereof  and  of  foreign 
coin;  to  declare  war;  to  raise  and  support  armies;  and  to 
make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers  and  all  other  powers 
vested  in  the  Government  of  the  United  States.  The  execu- 
tive power  shall  be  vested  in  a  President  of  the  United  States, 
who  shall  take  care  that  the  laws  be  faithfully  executed. 
The  judicial  power  shall  extend  to  all  cases  in  law  or  equity 
arising  under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made  under  their 
authority. 

Uncontrolled  dominion  could  not  be  more  clearly  given,  or 
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in  fitter  terms  ;  and  in  construing  the  instrument  we  must,  on 
every  principle  of  interpretation,  follow  and  be  guided  by  the 
words.  There  are  certain  express  restrictions, — "that  no 
€x  post  facto  law  or  bill  of  attainder  shall  be  passed  ; "  that 
"  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended ;  "  that  "  no  preference  shall  be  given  by  any  regula- 
tion of  commerce  to  the  ports  of  one  State  over  those  of 
another ;  "  nor  shall  "  any  tax  or  duty  be  laid  on  articles  of 
export  from  any  State.'*  But  with  these  and  other  excep- 
tions of  a  like  kind,  the  powers  given  by  the  Constitution 
of  the  United  States  have  no  limits  except  those  set  by  their 
own  nature  and  the  legislative  discretion  of  Congress. 

To  illustrate  this  by  an  example :  when  the  question  is. 
Can  a  State  rescind  a  conveyance  from  A  to  B,  and  revest  the 
estate  in  A,  we  may  examine  the  Bill  of  Rights  or  other  pro- 
hibitory clauses  of  the  State  Constitution.  If  these  forbid  the 
act,  we  need  look  no  farther.  If  they  do  not,  on  turning  to 
the  Constitution  of  the  United  States  it  will  appear  that  the 
States  are  forbidden  to  impair  the  obligation  of  contracts,  while 
the  decisions  of  the  courts  of  the  United  States  establish  that 
a  grant  is  a  contract  within  the  meaning  of  this  provision. 
The  question  must  therefore  be  answered  negatively  as  it 
regards  the  State. 

Take  another  instance.  Can  a  State  enact  a  bankrupt  law  ? 
The  Constitution  of  the  United  States  does  not  say  that  the 
States  shall  not  make  such  laws.  It  does  say  that  such  a  law 
may  be  made  by  the  United  States.  Wherever  the  terms  in 
which  authority  is  conferred  on  the  General  Government,  or 
the  nature  of  the  power,  require  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as  completely  taken 
from  the  States  as  though  it  were  expressly  placed  beyond 
their  reach.  Where  a  power  is  bestowed  on  Congress,  and 
there  is  nothing  contradictory  or  repugnant  in  the  exercise 
of  the  same  power  by  the  States,  both  governments  may  ex- 
ercise it  in  relation  to  different  parts  of  the  subject,  and  the 
laws  passed  by  both  will  be  binding  and  constitutional.  If 
Congress  have  a  power  and  exercise  it  in  such  wise  that  the 
exercise  of  the  same  power  by  the  States  would  be  incom- 
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patible,  then  the  State  law  must  give  way  to  the  act  of  Con- 
gress,—  not  because  the  State  law  is  unconstitutional,  but 
because  it  is  superseded  by  the  paramount  authority  of  the 
national  legislature.  It  follows  that  a  State  bankrupt  or  in- 
solvent law  may  be  valid  notwithstanding  the  power  of  Con- 
gress to  establish  uniform  laws  on  the  subject  of  bankruptcy 
throughout  the  Union,  if  Congress  have  not  exercised  their 
authority,  and  the  State  law  does  not  impair  the  obligation 
of  contracts,  but  that  the  enactment  of  a  national  bankrupt 
act  will  repeal  the  local  insolvent  laws  absolutely,  or  so  far 
as  they  conflict  with  the  rule  prescribed  by  the  General 
Government. 

Here  the  authority  is  express  ;  but  the  result  will  be  the 
same  where  it  is  incident  or  implied.^  The  United  States  are 
not  expressly  authorized  to  establish  corporations,  and  this 
power  is  confessedly  possessed  by  the  several  States,  which 
are  also,  prima  facie,  entitled  to  tax  every  natural  or  artificial 
person  within  their  respective  jurisdictions ;  and  yet  if  Con- 
gress charter  a  bank  or  other  body  corporate  to  aid  in  the 
collection  of  the  revenue,  the  regulation  of  the  currency,  or 
the  execution  of  any  other  power  conferred  by  the  Constitu- 
tion, the  authority  of  the  States  will  undergo  a  corresponding 
diminution,  and  they  cannot  tax  the  agency  which  Congress 
have  created.  This  was  established  in  the  leading  case  of 
McCulloch  V.  The  State  of  Maryland,^  to  which  I  shall  again 
refer  in  the  course  of  this  lecture. 

These  instances  establish,  —  first,  that  the  States  cannot 
adopt  any  measure  which  is  expressly  or  impliedly  prohibited 
by  the  national  Constitution ;  and  next,  that  although  the  grant 
of  a  power  to  Congress  does  not  necessarily  divest  the  jurisdic- 
tion of  the  States,  it  still  operates  as  an  implied  prohibition  of 
any  exercise  of  their  authority  that  will  directly  or  indirectly 
conflict  with  the  laws  made  by  Congress.  I  may  here  advert  to 
a  principle  which  has  been  already  stated,  and  which  should 
not  be  lost  sight  of  in  interpreting  the  Constitution.    Although 

1  Shaw  V,  McCandless,  36  Miss.  296;  Richardson  v.  Montgomery,  49 
Pa.  203. 

2  4  Wheaton,  316. 
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the  Government  of  the  United  States  is  a  limited  government, 
it  is  not  a  government  of  limited  powers  ;  the  powers  which  it 
holds  are,  on  the  contrary,  to  a  great  extent  absolute,  and  reach 
as  far  as  may  be  requisite  to  effect  their  objects.  It  follows 
from  these  premises,  and  is  indeed  a  necessary  consequence  of 
any  general  grant  of  power,  that  appropriate  means  may  be 
used  for  the  attainment  of  the  end  which  the  grantor  has  in 
view.  In  giving  a  thing,  we  impliedly  give  everything  with- 
out which  the  thing  cannot  be  used  or  enjoyed.^  This  is 
peculiarly  true  when  the  subject  of  the  grant  is  an  authority 
which  is  to  be  exercised  for  the  benefit  of  the  grantor,  and  it 
may  reasonably  be  inferred  that  he  did  not  intend  the  end  to 
be  defeated  for  want  of  means.  It  is  accordingly  an  estab- 
lished principle,  not  less  applicable  to  the  Constitution  of  the 
United  States  than  as  between  individuals,  that  a  general 
power  includes  the  particular  powers  without  which  the 
general  power  will  fail  or  cannot  be  executed. 

We  have  now  reached  the  doctrine  of  implied  powers, 
which  has  been  from  the  outset  of  the  government  the  occa- 
sion of  so  much  controversy,  and  has  called  forth  such  a  bril- 
liant display  of  ability  on  either  side.  It  may  be  approached 
with  more  confidence  because  the  path  has  been  already  beat- 
en by  the  greatest  minds  which  our  country  has  produced. 
And  it  may  here  be  observed  that  the  distinction  between 
express  grants  and  those  which  arise  by  implication  is,  even 
in  ordinary  matters  arising  between  man  and  man,  more  ob- 
scure than  might  at  first  sight  appear.  In  one  sense  every- 
thing is  express  which  appears  by  a  reasonable  intendment ; 
in  another,  that  only  which  is  set  forth  in  terms.^ 

The  words  "yielding  and  paying"  in  a  lease,  may  be 
declared  on  as  an  express  covenant  to  pay.  One  to  whom  a 
horse  is  delivered,  with  directions  to  effect  a  sale,  is  thereby 
authorized  to  give  a  warranty  of  soundness ;  and  the  better 
opinion  is  that  if  he  does,  it  will  be  binding  on  the  vendor, 
although  he  was  expressly  forbidden  to  warrant,  unless  the 
restriction  was  known  to  the  purchaser.     A  contract  to  give 

1  First  Baptist  Church  of  Erie  v.  Caughey,  85  Pa.  271. 

2  Taylor  v.  Preston,  79  Pa.  436,  443. 
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a  lease  at  the  end  of  a  week,  is  an  undertaking  not  to  dispose 
of  the  land  during  the  interval  in  any  way  that  will  prevent 
the  fulfilment  of  the  contract.  A  direction  to  an  agent  to 
remit  money  to  or  on  behalf  of  his  principals,  is  an  authority 
to  purchase  a  bill  of  exchange  or  adopt  any  other  customary 
means  of  making  the  remittance.  A  general  authority  to 
collect  debts  for  an  absent  correspondent  is  an  authority  to 
proceed  by  suit  and  retain  counsel  to  conduct  the  action.  In 
these  and  the  like  instances,  the  power  may  be  designated  as 
implied  ;  but  it  is  not  the  less  a  necessary  inference  from  the 
subject-matter  and  the  words  employed. 

It  is  equally  well  settled  that  an  exception  or  reservation 
will  not  be  allowed  to  defeat  the  grant,  unless  it  is  so  worded 
as  not  to  admit  of  any  other  interpretation.  The  Articles  of 
Confederation  declared  that  the  several  States  should  retain 
every  power,  jurisdiction,  and  right  not  expressly  delegated  to 
the  United  States.  And  yet  these  articles  not  only  conferred 
powers,  but  imposed  duties  that  could  not  be  fulfilled  without 
the  use  of  means  that  were  not  expressly  authorized.  Con- 
gress was,  for  instance,  empowered  to  coin  money  and  regu- 
late the  value  thereof.  Obviously  this  could  not  be  done 
without  buying  or  hiring  land,  erecting  buildings,  purchasing 
machinery,  —  in  a  word,  taking  all  the  necessary  steps  for 
the  establishment  of  a  mint ;  yet  none  of  these  things  were 
expressly  authorized,  and  the  power  to  do  them  could  only  be 
derived  by  implication. 

Whatever  the  rule  may  have  been  under  the  Confederation, 
it  is  well  settled  that  the  powers  given  by  the  Constitution 
require  a  large  and  liberal  construction,  in  view  of  the  object, 
which  was,  as  has  been  already  stated,  "  To  form  a  more  per- 
fect union,  establish  justice,  insure  domestic  tranquillity,  pro- 
vide for  the  common  defence,  promote  the  general  welfare, 
and  secure  the  blessings  of  liberty  to  ourselves  and  our  pos- 
terity," —  words  which  are  admirably  suited,  as  Chief-Justice 
Jay  remarked  in  Chisholm  v.  The  State  of  Georgia,^  to  ex- 
press a  great  and  beneficent  design,  and  comprising  every- 

1  2  DaUas,  419,  475. 
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thing  that  is  requisite,  with  the  blessing  of  Divine  Providence, 
to  make  the  people  by  whom  it  was  adopted  prosperous  and 
happy. 

If  the  evil  to  be  remedied  by  the  passage  of  a  statute,  and 
the  good  in  view,  are,  agreeably  to  the  teaching  of  Lord  Coke, 
guides  to  the  intention  of  the  legislature,  due  effect  should 
be  given  to  the  preamble  in  interpreting  the  Constitution. 
From  such  a  portal  we  may  naturally  anticipate  an  edifice 
of  corresponding  grandeur.  Accordingly,  the  instrument  is 
throughout  in  keeping  with  the  purpose  announced  in  the 
opening  clause.  It  is,  as  that  indicates,  a  frame  of  govern- 
ment designed  to  last  through  successive  generations,  and 
provide  for  the  unforeseen  contingencies  and  perils  from 
which  the  most  favored  people  are  seldom  long  exempt. 
The  learning  and  acumen  of  the  jurist  should  be  tempered, 
in  the  construction  of  such  an  instrument,  by  the  broad  and 
comprehensive  view  of  the  statesman ;  and  if  intention  is  the 
polar  star,  we  may  still,  in  interpreting  doubtful  words  or 
phrases,  remember  that  the  object  was  the  establishment  of  a 
government,  and  lean  to  that  side  which  will  best  promote 
or  facilitate  such  an  end. 

If  the  framers  of  the  Constitution  had,  after  this  declaration 
of  their  purpose,  proceeded  to  a  general  grant  of  legislative, 
executive,  and  judicial  power,  no  limitation  could  have  been 
implied  that  was  not  expressly  imposed,  and  Congress  would 
have  had  the  legislative  omnipotence  of  Parliament.  And  it 
might  not  have  been  easy  to  establish  that  the  enumeration 
of  certain  powers  excluded  others  which,  although  not  named, 
were  yet  equally  necessary  and  proper  with  those  which  were. 
For  although  the  preamble  ordinarily  plays  a  subordinate 
part  in  the  construction  of  statutes,  and  will  explain  rather 
than  enlarge  the  enacting  clause,  still  this,  like  other  canons 
of  interpretation,  depends  for  its  application  on  circumstances, 
and  the  purpose  for  which  an  authorit}^  is  given  must  enter 
into  every  just  estimate  of  its  extent,  whether  set  forth  in 
the  preamble  or  body  of  the  instrument.  Every  agency  car- 
ries with  it  prima  facie  power  to  employ  proper  and  conve- 
nient means  for  the  attainment  of  the  end,  and  affirmative 
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words  autliorizing  or  pointing  out  one  way  or  method  will 
not  preclude  the  right  to  resort  to  another,  unless  they  are  so 
express  and  peremptory  as  to  leave  no  doubt  that  they  were 
meant  to  be  not  only  directory  but  imperative.  This  is  espe- 
cially true  where  power  is  conferred  remedially,  by  statute, 
on  a  body  which,  like  a  legislature,  may  be  presumed  to  have 
been  intended  to  exercise  a  large  and  liberal  discretion,  and 
provide  for  remote  and  unknown  contingencies.^ 

The  tenth  article  of  the  amendments  adopted  by  the  First 
Congress,  and  ratified  by  the  States,  limits  and  controls, 
without  excluding,  this  presumption,  by  declaring  that  "  The 
powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  -the  people."  The  wording  of  this 
amendment  is  significant,  and  merits  attention.  It  does  not 
say  that  the  General  Government  shall  exercise  no  power 
which  has  not  been  delegated,  but  that  the  powers  which 
have  not  been  delegated  to  it  are  reserved.  It  is  therefore 
not  a  prohibition  or  restriction,  but  a  reservation  or  with- 
holding ;  and  in  describing  what  is  withheld,  it  does  not 
speak  as  the  similar  clause  in  the  Articles  of  Confederation 
had  done  of  powers  not  delegated  expressly,  but  of  powers 
not  delegated,  leaving  powers  which  had  been  delegated, 
whether  expressly  or  by  implication,  as  they  stood  before  the 
amendment  was  adopted. 

The  effect  would  therefore  seem  to  have  been  to  exclude 
the  inference  that  Congress  might  exercise  any  appropriate 
legislative  power  for  the  accomplishment  of  the  objects  of  the 
Constitution,  as  set  forth  in  the  preamble,  and  restrict  them 
to  the  powers  which  had  been  expressly  given  and  such 
other  powers  as  these  impl}'-  or  carry  with  them  by  a  just  and 
reasonable  intendment.  Congress  is  accordingly  authorized, 
by  the  eighteenth  clause  of  the  eighth  section  of  the  first  ar- 
ticle, "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  powers  vested  by  the  Constitu- 
tion in  the  Government  of  the  United  States,  or  in  any  officer 

1  McCulloch  V.  The  State  of  Maryland,  4  Wheat.  316,  415;  Common- 
wealth V.  Clark,  7  W.  &  S.  127,  133. 
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or  department  thereof."  It  has  been  said  that  the  authority- 
given  by  this  clause  would  have  been  implied,  had  it  not  been 
expressed.  It  is  at  all  events  certain  that  being  expressed,  it 
cannot  be  questioned.  The  clause  nevertheless  is,  no  doubt, 
chiefly  declaratory,  expressing  what  the  context  of  the  Con- 
stitution implies,  and  implying  what  the  tenth  article  of  the 
amendment  of  March  4,  1789,  soon  after  expressed.^ 

That  the  subsidiary  power  thus  given  was  meant  to  be 
comprehensive,  is  shown  by  the  use  of  a  word  which,  like 
"all,"  includes  everything  within  its  circle.  A  legislative 
power  to  make  all  laws  for  carrying  the  various  and  exten- 
sive powers  of  the  government  of  the  United  States  into  exe- 
cution without  any  express  or  implied  condition  as  to  their 
necessity  or  propriety,  would  be  nearly,  if  not  quite,  equiva- 
lent to  an  unlimited  power  of  legislation.  It  is  therefore 
material  to  ascertain  how  far  the  generality  of  the  grant  is 
restrained  by  the  words  "necessary  and  proper,"  and  whether 
the  determination  of  what  is  necessary  rests  with  Congress, 
or  depends  on  the  decisions  of  the  courts.  And  here  there 
can  be  no  doubt,  in  view  of  the  cases  in  which  the  question 
has  been  judicially  considered,  either  generally  or  under  the 
Constitution  of  the  United  States,  that  when  the  subject  is 
the  discharge  of  a  trust  or  performance  of  duty,  necessity  is 
to  be  understood  as  meaning  the  compulsion  of  moral  obliga- 
tion. For  as  law  is,  in  the  sense  in  which  the  term  is  used 
in  morals  and  jurisprudence,  the  declaration  of  that  which 
ought  to  be,  and  not  as,  in  the  physical  sciences,  the  generali- 
zation or  statement  of  that  which  must  be  and  is,  so  necessity, 
which  is  the  offspring  of  law,  has  a  corresponding  signifi- 
cation ;  and  that  which  should  be  done  in  view  of  all  the 
circumstances  will  be  held  legally  necessary,  whether  it  is 
absolutely  necessary  or  not.  The  authority  of  the  master  of 
a  vessel  is  ordinarily  confined  to  the  measures  requisite  for 
the  successful  prosecution  of  the  voyage,  and  the  books  sedu- 
lously negative  his  right  to  go  outside  of  it  for  any  purpose, 
and  especially  for  that  of  effecting  a  sale  of  the  ship,  which  it 
is  his  duty  to  keep  in  good  condition  and  surrender  to  the 

1  1  Hamilton's  Works,  122. 
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owners  when  the  voyage  is  over.  Convenience,  expediency, 
profit,  the  fear  of  loss,  will  go  no  part  of  the  way  towards 
authorizing  such  a  sale,  which  can  only  be  justified  by  an 
extreme  and  urgent  necessity  transcending  ordinary  rules 
and  making  a  law  for  itself.^  i 

And  yet  it  is  no  less  clear  from  the  authorities  that  to  jus- 
tify  the  sale  of  a  wrecked  or  stranded  vessel  it  need  not  be 
shown  that  she  could  not  be  got  afloat  or  repaired,  or  even 
that  she  would  have  perished  if  allowed  to  remain  where  she 
was  until  the  owners  could  be  heard  from,  but  only  that  the 
master  was  warranted  in  believing  the  danger  of  loss  immi- 
nent, and  that  the  cost  of  putting  the  ship  in  a  condition 
to  pursue  her  voyage  would  have  exceeded  her  value ;  be- 
cause he  will  then  be  under  a  moral  obligation  to  effect  a 
sale,  and  the  law  will  esteem  it  necessary  for  him  to  do  that 
which  cannot  be  left  undone  without  a  culpable  neglect  of 
duty .2  Another  illustration  of  the  legal  interpretation  of 
necessity  where  right  or  duty  is  in  question,  will  be  found  in 
Moss  V.  Smith ,2  where  it  was  said  that  in  the  transaction  of 
business  the  law  esteems  that  impossible  which  is  impractica- 
ble, and  that  impracticable  which  involves  a  loss  more  than 
commensurate  with  the  good  to  be  attained.  It  follows  from 
this  rule  that  where  of  two  methods  of  executing  a  power,  one 
will  be  attended  with  a  disproportionate  sacrifice,  the  other 
will  not  be  less  necessary,  because  it  would  have  been  physi- 
cally possible  to  adopt  the  former.  To  give  a  familiar  illus- 
tration, if  it  is  the  duty  of  an  agent  to  go  from  Philadelphia 
to  Boston,  it  may  be  necessary  for  him  to  proceed  by  rail, 
although  he  might  reach  his  destination  by  sea.  And  so  it 
may  be  necessary  to  take  the  land  of  A  under  a  charter 
authorizing  the  construction  of  a  railroad,  notwithstanding 
the  existence  of  a  shorter  line  through  the  land  of  B.  Under 
these  circumstances,  the  courts  will  not  inquire  whether  a 
cheaper  or  better  route   could  have   been   surveyed.     For 

^  Patapsco  Ins.  Co.  v.  Southgate,  5  Peters,  604. 

2  Gordon  v.  The  F.  &  M.  Ins.  Co.,  2  Pick.  249;  Brig  Sarah  Ann,  2 
Sumner,  206,  13  Peters,  387. 
8  9  C.  B.  94. 
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although  nothing  can  be  done  that  is  not  requisite  to  effect 
the  object,  still  one  of  the  means  to  that  end  is  that  the  rail- 
way company  or  the  engineers  whom  they  employ  should 
trace  the  line ;  and  their  decision  will  consequently  be  final, 
unless  it  is  not  only  erroneous,  but  a  manifest  abuse  of  the 
power  conferred  by  the  grant.^ 

No  case  can  be  stronger  for  the  application  of  these  princi- 
ples than  when  powers  are  conferred  on  a  legislature  by  the 
will  of  the  people,  because  they  are  emphatically  trusts  for 
the  benefit  of  the  grantors,  and  must  be  exercised  in  the  way 
best  calculated  to  produce  the  greatest  good  with  the  least 
amount  of  evil ;  they  cannot  be  allowed  to  lie  idle  without 
a  criminal  neglect  of  duty.  The  obligation  to  employ  them  is 
imperative,  and  requires  the  use  of  the  large  and  liberal  dis- 
cretion in  proportioning  means  to  ends,  weighing  probabili- 
ties, and  out  of  various  possible  modes  selecting  the  best, 
which  is  inseparable  from  the  idea  of  government,  and  essen- 
tial to  the  performance  of  its  functions.^  Had  the  intention 
been  to  exclude  deliberation,  and  deprive  Congress  of  the 
freedom  of  choice  which  is  incompatible  with  absolute  neces- 
sity, "proper"  would  not  have  been  coupled  with  "neces- 
sary." Their  conjoint  use  shows  that  the  species  of  necessity 
which  the  framers  of  the  Constitution  had  in  view  is  that 
which  grows  out  of  the  duty  of  using  the  fittest  means  when 
the  welfare  of  the  citizen  is  in  question. 

This  interpretation  of  the  Constitution  has  accordingly 
been  adopted  and  acted  upon  by  the  legislature  from  the 
foundation  of  the  government,  and  was  authoritatively  estab- 
lished in  the  case  of  McCulloch  v.  The  State  of  Maryland,^ 
under  circumstances  well  calculated  to  raise  the  question  in 
a  form  for  final  adjudication.  The  Constitution  confers  no 
authority  on  Congress  to  grant  charters  of  incorporation,  nor 
does  it  anywhere  declare  that  Congress  may  empower  a  cor- 
poration to  issue  paper  money  or  act  as  a  bank  of  discount 
and  deposit ;  and  it  was  therefore  contended  on  behalf  of  the 

1  Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer,  6  P.  F.  S.  325,  333. 

2  United  States  v.  Marigold,  9  Howard,  567,  570. 
8  4  Wheat.  316. 
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State  of  Maryland  that  as  the  power  to  do  this  had  not  been 
given  expressly,  it  could  not  arise  by  implication,  in  the  face 
of  the  declaration  that  all  powers  not  delegated  were  reserved 
to  the  States  or  the  people.  The  act  incorporating  the  Bank 
of  the  United  States  was  consequently  said  to  be  unconstitu- 
tional, and  the  tax  that  had  been  imposed  upon  it  by  Mary- 
land valid.  But  the  Supreme  Court  were  clearly  of  opinion 
that  although  Congress  have  no  power  to  incorporate  for  the 
purpose  of  creating  corporations,  they  are  yet  as  clearly  enti- 
tled to  employ  that  and  every  other  means  which  experience 
may  show  to  be  necessary  for  the  execution  of  their  powers 
and  the  effectual  discharge  of  the  duties  imposed  upon  them 
by  the  Constitution ;  that  the  phrase  "  necessary  and  proper" 
is  synonymous  with  "  needful,  requisite,  essential,  conducive 
to,  appropriate,"  ^  and  implies  rather  than  negatives  the  right 
of  the  legislative  to  use  the  light  of  experience,  to  invoke  the 
aid  of  reason,  to  accommodate  their  acts  to  circumstances, 
and  transcend  the  line  of  strict  necessity  if  a  better  and  more 
effectual  method  lies  beyond;  that  the  collection,  transmis- 
sion, and  safe  keeping  of  the  revenue  of  the  United  States 
required  some  place  where  the  money  raised  by  taxation 
might  be  deposited,  some  mode  or  agency  by  which  it  could 
be  transferred  from  the  points  where  it  was  received  to  those 
where  it  was  to  be  expended,  and  that  as  there  was  a  mani- 
fest necessity  for  supplying  this  want,  the  means  which  Con- 
gress had  actually  adopted  must  be  regarded  as  actually 
necessary,  because  the  right  and  duty  of  selection  lay  with 
them,  and  if  their  decision  was  not  regarded  as  final,  every 
measure  might  be  objected  to  in  its  turn  as  less  proper  and 
necessary  than  some  other,  and  the  government  arrested  in 
the  performance  of  its  functions;  that  if  Congress  should 
make  the  execution  of  the  powers  which  have  been  given,  a 
pretext  for  the  usurpation  of  others  that  have  been  withheld, 
if  they  were  to  pass  laws  for  the  accomplishment  of  objects 
which  the  Constitution  .does  not  authorize,  or  use  means 
which  it  prohibits  for  the  attainment  of  legitimate  ends,  it 

1  See  1  Hamilton's  Works,  114;  Jackson's  Bank  Veto,  July  10,  1832. 
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would  be  the  painful  duty  of  the  Court  to  declare  the  attempt 
unconstitutional  and  void;  but  that  when  the  laws  which 
they  enact  are  not  forbidden  by  the  Constitution,  and  are 
really  calculated  to  effect  any  of  the  objects  intrusted  to  the 
government,  the  Court  will  not  inquire  into  the  degree  of 
their  necessity,  and  will,  on  the  contrary,  hold  all  measures 
constitutional  which  are  appropriate  to  a  constitutional  object, 
and  not  forbidden  by  the  letter  or  spirit  of  the  Constitution. 

I  may  refer  you  to  the  arguments  of  counsel  in  this  case, 
and  especially  to  that  of  Mr.  Webster,  for  a  masterly  vindica- 
tion of  the  principle  established  by  the  judgment  of  Chief- 
Justice  Marshall.  Congress  are  sovereign  as  regards  the 
objects  and  within  the  limits  of  the  Constitution,  and  may 
use  all  proper  and  suitable  means  for  carrying  the  powers 
conferred  by  that  instrument  into  effect.  The  means  best 
suited  at  one  time  may  be  inadequate  at  another ;  hence  the 
necessity  for  vesting  a  large  discretion  in  Congress.  Society 
undergoes  a  continual  change,  the  arts  and  sciences  advance, 
men  think  and  act  according  to  a  varying  standard.  A  gov- 
ernment fettered  by  an  arbitrary  rule,  while  all  around  is  in 
motion,  may  cease  to  be  in  harmony  with  the  requirements 
of  the  times.  "Necessary"  and  "proper"  are  therefore,  as 
regards  legislation,  nearly,  if  not  quite,  synonymous  ;  that 
being  necessary  which  is  suited  to  the  object  and  calculated 
to  attain  the  end  in  view.  If  a  bank  was  a  fit  instrument  for 
the  collection  of  the  revenue,  it  was  for  Congress,  and  not 
for  the  Courts,  to  determine  whether  it  should  be  employed. 

The  case  of  McCuUoch  v.  The  State  of  Maryland  is  entirely 
consonant  with  the  course  of  judicial  decision,  and  so  much 
in  harmony  with  that  of  the  legislature  that  if  the  doctrine 
which  it  established  were  overturned,  a  large  and  essential 
part  of  the  legislation  of  Congress  woiild  fall  with  it.  That 
the  Bank  of  the  United  States  was  twice  incorporated  by  men 
belonging  to  different  parties,  and  viewing  the  Constitution 
in  different  aspects  ;  that  its  constitutionality  was  never  as- 
sailed successfully,  and  was  sustained  on  the  only  occasion 
when  the  question  was  brought  into  court;  that  it  finally 
fell,  not  in  consequence  of  a  denial  of  the  implied  power  of 
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Congress  to  incorporate  a  bank,  which  had  been  asserted  for 
the  third  time  by  both  branches  of  the  legislature,  and  was 
maintained  by  Jackson,  as  it  had  been  by  Washington  and 
Madison,  but  because  the  President  thought  that  some  of  the 
details  of  the  bill  presented  for  his  signature  were  objec- 
tionable and  exceeded  the  limits  of  the  executive  power,  — 
would  be  enough  to  prove,  if  proof  were  needed,  that  the 
principles  vindicated  by  Chief-Justice  Marshall  are  deeply 
rooted  in  the  Constitution,  and  cannot  be  disturbed  without 
destroying  its  usefulness.  They  are  indeed  of  such  vital  im- 
portance that  their  loss  would  be  fatal  to  the  most  important 
functions  of  government,  and  those  which  most  nearly  concern 
the  citizen.  Deprived  of  all  true  legislative  discretion,  and  un- 
able to  adapt  their  measures  to  circumstances,  Congress  would 
cease  to  be  the  living  organ  of  the  present,  and  become  the 
slave  of  the  Constitution,  instead  of  its  minister  and  servant. 

A  reference  to  the  statute-book  will  accordingly  show  that 
the  right  to  use  unenumerated  powers  in  aid  of  those  speci- 
fically enumerated,  has  been  repeatedly  exercised,  from  the 
first  adoption  of  the  Constitution  down  to  the  present  time. 
The  Government  of  the  United  States  has  no  express  power 
to  lay  an  embargo,  erect  and  maintain  lighthouses,  carry  the 
mails,  declare  what  evidence  shall  be  sufficient  for  the  de- 
duction of  title  to  a  vessel,  or  establish  that  one  who  is  claimed 
as  a  fugitive  from  labor  or  justice  is  such,  and  must  be  sur- 
rendered in  accordance  with  the  demand ;  nor  is  it  expressly 
authorized  to  inflict  punishment  for  a  violation  of  its  laws, 
except  in  certain  enumerated  instances,  and  yet  no  one  would 
now  contend  that  the  silence  of  the  Constitution  on  these 
heads   proves  that  they  are  not  within  its  scope. ^ 

In  like  manner  the  regulation  of  contracts  belongs,  prima 
facie^  not  to  the  General  Government,  but  to  the  several  States, 
and  an  act  of  Congress  declaring  that  agreements  for  the  sale 
of  land  must  be  in  writing,  or  authenticated  by  a  seal,  is 
nugatory  if  made  simply  with  a  view  to  the  regulation  of  the 
agreement.     But  it  is  not  less  well  settled  that  Congress  may, 

1  See  United  States  r.  Marigold,  9  Howard,  560. 
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under  the  power  to  levy  taxes,  not  only  proceed  to  tax  con- 
tracts, but  adopt  any  proper  means  to  render  the  tax  effectual. 
They  might,  for  instance,  provide  for  the  collection  of  an 
impost  on  the  sales  of  lands  or  chattels,  by  requiring  the  con- 
veyance to  be  executed  in  the  presence  of  a  notary,  or  other 
duly  appointed  officer,  and  that  the  tax  should  be  paid  to  him, 
and  his  receipt  indorsed  on  the  instrument ;  or  they  might,  as 
they  did  during  the  late  civil  war,  require  a  stamp  to  be  af- 
fixed, and  declare  the  contract  inadmissible  as  evidence  un- 
less the  rule  was  observed.  Whichever  mode  was  taken  would 
involve  the  exercise  of  a  power  which  is  not  set  forth  in  the 
Constitution,  and  would  be  invalid  if  used  as  a  means  of  regu- 
lating contracts,  and  not  as  ancillary  to  the  power  to  tax. 

It  is  equally  clear  that  while  the  Government  of  the  United 
States  has  no  power  to  regulate  the  transmission  of  property 
by  sale,  descent,  or  gift,  and  a  statute  made  for  such  an  end 
would  be  merely  void,  whether  the  subject-matter  were  a 
house  or  a  vessel,  it  is  nevertheless  endowed  with  a  general 
authority  over  foreign  and  interstate  commerce,  which  in- 
cludes navigation,  as  the  means  by  which  commerce  is  prose- 
cuted. Congress  may  consequently  provide  for  the  registration 
of  vessels  as  instruments  of  commerce,  and  that  a  sale  or 
mortgage  of  a  ship  shall  be  invalid  as  against  bona  fide  pur- 
chasers and  creditors,  unless  it  is  entered  at  the  custom-house 
or  some  other  office  designated  by  the  statute  and  in  the 
manner  which  it  prescribes.^ 

In  Shaw  v.  McCandless,  the  question  arose  in  Mississippi 
on  a  mortgage  of  a  vessel  executed  in  Louisiana,  and  the 
court  below  held  that  it  was  invalid  under  the  law  of  that 
State,  and  could  not  be  sustained  on  the  statutes  passed  by 
Congress.  This  decision  was  reversed  by  the  Supreme  Court 
of  Mississippi  on  the  following  grounds :  "  The  Supreme 
Court  of  Louisiana  have  held  that  the  statutes  of  that  State 
do  not  sanction  the  execution  of  mortgages  upon  vessels 
unless  they  are  made  according  to  the  laws  and  usages  of 
commerce  ;  and  on  the  authority  of  these  decisions  the  court 

1  Richardson  v.  Montgomery,  49  Pa.  203;  Shaw  v.  McCandless,  36 
Miss.  296. 
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below  appears  to  have  held  that  the  mortgage  in  this  case  was 
unauthorized  by  law,  and  invalid.  These  decisions  would 
probably  be  conclusive  if  the  validity  of  the  mortgage  de- 
pended entirely  on  the  law  of  Louisiana.  But  the  rule,  as 
there  held,  appears  to  be  materially  affected  by  the  act  of 
Congress  referred  to,  which  provides  '  that  no  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance  of  any  vessel  or  part 
of  any  vessel  of  the  United  States  shall  be  valid  against  any 
person  other  than  the  grantor  or  manager,  his  heirs  and  de- 
visees, and  persons  having  actual  notice  thereof,  unless  such 
bills  of  sale,  mortgage,  hypothecation,  or  conveyance  be  re- 
corded in  the  office  of  the  collector  of  customs  where  such 
vessel  is  registered  or  enrolled,  etc.'^  This  is  a  clear  recog- 
nition of  the  power  to  sell  or  mortgage  vessels,  and  provides 
the  mode  in  which  it  may  be  effectuall}^  done.  It  was  a  mat- 
ter within  the  power  of  Congress,  under  the  authority  con- 
ferred upon  it  to  regulate  commerce  with  foreign  nations  and 
among  the  States,  and  is  incident  to  the  power  thus  con- 
ferred. Before  the  passage  of  this  act  of  Congress  the  sub- 
ject of  the  validity  of  mortgages  upon  vessels  and  of  their 
registration  was  a  matter  to  be  regulated  by  the  laws  of  the 
States,  and  the  rights  arising  under  such  instruments  were  to 
be  determined  by  the  laws  of  the  States  in  which  the  tran- 
saction might  have  taken  place ;  and  it  was  competent  for 
those  courts  to  decide  what  were  the  laws  and  usages  of  com- 
merce which  would  justify  the  execution  of  such  a  mortgage. 
But  new  rules  were  established  by  Congress,  and  superseded 
the  regulations  recognized  by  the  State  courts,  and  which  be- 
came the  laws  and  usages  of  commerce  in  relation  to  the  sub- 
ject. Hence  when  the  law  of  Louisiana  authorizes  mortgages 
according  to  laws  and  usages  of  commerce,  and  Congress  es- 
tablishes the  rule  regulating  the  subject,  that  rule  becomes 
the  law  of  commerce  in  relation  to  the  subject ;  and  if  it  au- 
thorizes the  execution  and  registration  of  mortgages  upon 
vessels,  all  mortgages  made  and  recorded  according  to  the 
requirements  of  the  act,  must  be  valid," 

1  U.  S.  Stat,  at  Large,  440. 
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Commerce  among  the  States  is  logically  as  much  within  the 
scope  of  the  above  argument  as  that  with  foreign  nations ;  and 
it  consequently  seems  broad  enough  to  include  railways  run- 
ning from  State  to  State,  and  the  locomotives  and  other  rolling- 
stock  needful  for  the  transportation  of  freight  and  passengers. 
For  as  these  are  all  instruments  of  commerce,  they  may  equally 
with  vessels  be  controlled  and  regulated  by  Congress.  Had 
the  narrow  and  exclusive  spirit  which  at  one  time  led  Penn- 
sylvania to  view  the  construction  of  a  railroad  from  Baltimore 
to  Cincinnati  with  jealous  eyes,  and  refuse  the  right  of  pas- 
sage through  her  borders,  continued  to  operate,  it  might  have 
been  requisite  for  the  national  legislature  to  grant  the  charter 
which  the  State  withheld;  and  there  would  have  been  an 
ample  justification  for  the  exercise  of  a  power  which  has  or- 
dinaril}'^  been  suffered  to  lie  dormant.  So  the  United  States 
may,  under  the  rule  laid  down  in  McCulloch  v.  Maryland, 
direct  or  authorize  the  construction  of  a  high-road  or  railway 
whenever  such  a  measure  is  requisite  for  the  transportation 
of  the  troops  and  warlike  stores  necessary  for  national  defence, 
or  to  maintain  the  supremacy  of  the  General  Government ; 
and  the  incorporation  of  the  Northern  Pacific  and  Union 
Pacific  Railroad  companies  might  be  maintained  on  this 
ground  if  there  were  no  other.^ 

The  argument  applies  a  fortiori  where  a  power  is  given 
expressly ;  and  it  may  then  obviously  not  only  be  put  to  its 

^  Another  application  of  the  doctrine  of  implied  powers  that  would 
appear  extreme  may  be  found  in  the  right  to  enact  a  protective  tariff  for 
the  encouragement  of  American  manufactures,  which,  though  nowhere 
expressed  in  the  Constitution,  may,  agreeably  to  the  practice  of  our 
government,  be  deduced  from  the  power  of  taxation  and  the  power  to 
regulate  connnerce.  Such  was  the  view  of  Madison  (3  Madison's  Writ- 
ings, 571,  654,  659;  4  Id.  6,  7,  144,  241-249),  and,  as  he  contended,  it  was 
shared  by  Jefferson.  This  latitude  of  interpretation  may  appear  singular 
on  the  part  of  strict-con structionists,  who  denied  the  power  of  Congress  to 
make  appropriations  for  internal  improvements,  or  to  charter  a  bank  as 
an  instrument  for  the  collection  of  the  revenue  and  a  means  for  its  safe 
keeping  and  disbursement.  1  Madison's  Writings,  528;  4  Id.  140;  3  Id. 
542;  4  Id.  140;  Madison's  veto,  of  the  Bonus  Bill;  Elliott's  Debates; 
3  Madison's  Writings,  351. 
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peculiar  use,  but  employed  as  a  means  of  executing  any  other 
power  enumerated  in  the  Constitution.  It  has,  nevertheless, 
been  contended  that  the  delegation  of  a  limited  power  is  not 
merely  a  grant,  but  a  prohibition,  and  that  the  same  power 
cannot  be  used  in  aid  of  the  other  clauses  of  the  Consti- 
tution in  a  different  or  enlarged  form,  although  it  is  a  neces- 
sary and  proper  means  of  carrying  them  into  effect,  and  they 
will  prove  abortive  if  it  be  not  employed.  This  proposition 
has  been  coupled  with  another,  which  is  alleged  to  rest  on 
the  authority  of  Chief- Justice  Marshall,  and  would  singu- 
larly restrict  the  authority  of  Congress.^ 

"  There  is,"  said  Sharswood,  P.  J.,  in  Borie  v.  Trott,  "  an- 
other limitation  upon  the  discretion  of  Congress  in  the  choice 
of  necessary  and  proper  means.  It  is  clearly  stated  in  Mc- 
Culloch  V.  The  State  of  Maryland,  and  indeed  the  principle 
of  it  may  be  considered  to  have  ruled  the  case.  '  The  power 
of  creating  a  corporation,  though  appertaining  to  sovereignty, 
is  not,  like  the  powers  of  making  war  or  levying  taxes  or  of 
regulating  commerce,  a  great  substantive  and  independent 
power,  which  cannot  be  implied  as  incidental  to  other  powers, 
or  used  as  a  means  of  executing  them.'  I  understand  the 
Supreme  Court  in  this  language  to  lay  down  the  simple  and 
reasonable  —  I  might  perhaps  say  the  self-evident  —  proposi- 
tion, that  no  one  enumerated  power  can  be  incidental  to 
another  enumerated  power. 

"  Three  cases  are  stated  as  examples  of  substantive  powers, 
but  only  as  examples.  We  have  no  right  to  say  that  any  one 
of  the  express  powers  is  more  substantive  and  independent 
than  another.  Their  very  expression  authoritatively  stamps 
their  character.  If,  therefore,  a  power  is  delegated,  but  in 
terms  which  import  a  limitation  or  qualification,  it  cannot  be 
exercised  as  incidental  to  some  other  power,  disregarding  the 
limitation  or  qualification  annexed  to  the  express  grant. 

"  Indeed,  such  limitation  or  qualification  may  be  considered 
as  a  prohibition  against  the  exercise  of  that  power  in  any 
other  way,  and  therefore  within  the  limit  which  the  Supreme 

1  Borie  v.  Trott,  5  Philadelphia,  397. 
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Court  places  upon  the  discretion  of  Congress  in  the  enuncia- 
tion of  the  general  principle  ;  namely,  that  Congress  cannot 
employ  a  measure,  however  necessary  and  proper  it  may  be 
for  carrying  into  effect  some  express  power,  if  that  measure 
has  been  prohibited." 

It  was  said  to  follow  that  inasmuch  as  Congress  cannot 
emit  bills  of  credit  or  render  them  a  legal  tender  by  virtue  of 
the  power  to  ''  coin  money  "  and  "  regulate  the  value  thereof," 
which  contemplates  a  metallic  standard,  they  cannot  establish 
a  paper  currency  under  any  other  clause  of  the  Constitution, 
even  if,  as  happened  in  1837,  the  circumstances  are  such  that 
specie  disappears  as  fast  as  it  is  coined  or  issued,  and  the  gov- 
ernment cannot  be  carried  on  or  commerce  regulated  without 
creating  money  in  some  other  form. 

The  main  current  of  decision,  nevertheless,  runs  counter  to 
this  inference,  and  clearly  shows  that  all  that  can  justly  be  in- 
ferred from  a  qualified  or  restricted  grant  of  a  substantive  or 
any  other  power,  is  that  the  limits  thus  set  may  not  be  trans- 
gressed under  or  by  virtue  of  the  power  so  conferred,  and  not 
that  it  will  operate  as  a  restraint  on  other  powers,  which, 
though  differing  in  kind,  may  at  some  time  or  place  cover  the 
same  ground.  This  is  the  more  obvious,  because  the  powers 
of  government  overlap,  and  much  that  is  ordinaril}^  incidental 
to  one  may  under  different  circumstances  be  appropriate  to 
some  other,  and  needful  for  carrying  it  into  effect.  Thus  an 
embargo  may  be  either,  as  it  was  under  Jefferson,  a  regulation 
of  commerce,  designed  to  shield  the  ships  of  a  neutral  state 
from  the  depredations  of  the  belligerents,  or  a  means  taken 
by  a  belligerent  to  distress  the  enemy,  or  promote  the  success 
of  some  military  or  naval  operation.  So,  conceding  that 
Congress  cannot  issue  paper  money  where  the  object  is  solely 
to  create  or  regulate  the  currency,  it  does  not  follow  that 
they  may  not  have  recourse  to  such  a  measure  under  the 
power  to  regulate  commerce,  or  to  raise  armies  and  take  such 
other  steps  as  are  requisite  for  defence  against  a  foreign  or 
domestic  foe. 

We  may  also  believe,  notwithstanding  the  opinion  attrib- 
uted to  Chief-Justice  Marshall,  which  was  incidental  rather 

VOL.  I. —  8 
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than  essential  to  the  decision  of  the  case  in  hand,  that  the 
right  to  deduce  a  power  by  implication  depends  primarily  on 
whether  it  is  necessary  and  appropriate,  and  that  if  it  is,  the 
circumstance  that  it  is  great  or  substantive  will  not  be  a  con- 
clusive argument  against  its  use.  If,  for  instance.  Congress 
had  not  been  expressly  authorized  to  "  coin  money  and  regu- 
late the  value  thereof,"  they  might  presumably  have  passed 
such  a  bill  as  indispensable  to  the  regulation  of  commerce  ; 
and  so  of  the  power  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States.  A  power 
may,  no  doubt,  be  so  entirely  sui  generis^  so  far  distinct  and 
several,  that  it  cannot  be  subsidiary,  or  a  necessary  and 
proper  means  for  the  attainment  of  any  object  save  its  own, 
and  it  may  w^ell  be  that  there  is  no  clause  from  which  the 
power  to  regulate  commerce  could  be  implied,  were  it  not 
given  in  terms ;  but  this  can  hardly  be  said  of  the  power  to 
establish  a  currency,  of  the  power  to  borrow  money,  or  even 
of  the  power  of  taxation.  Such  seems  to  have  been  the  view 
taken  by  Madison,  when,  in  his  serene  old  age,  he  recurred 
to  the  lines  on  which  he  had  framed  the  ship  of  State  with  a 
single  eye  to  the  great  end  in  view,  and  while  yet  unbiassed 
by  party  strife.^ 

1  Madison  to  Joseph  C.  Cabell,  Sept.  18,  1828;  4  Elliott's  Debates 
(2ded.,  Phila.,  1876),  App.  600. 

"The  Constitution  vests  in  Congress  expressly  'the  power  to  lay 
and  collect  taxes,  duties,  imix)sts,  and  excises,'  and  'the  power  to  reg- 
ulate trade.'  That  the  former  power,  if  not  particularly  expressed, 
would  have  been  included  in  the  latter  as  one  of  the  objects  of  a  gen- 
eral power  to  regulate  trade,  is  not  necessarily  impugned  by  its  being 
so  expressed.  Examples  of  this  sort  cannot  sometimes  be  easily  avoid- 
ed, and  are  to  be  seen  elsewhere  in  the  Constitution.  Thus  the  power 
'  to  define  and  punish  offences  against  the  law  of  nations,'  includes 
the  power,  afterwards  particularly  expressed,  '  to  make  rules  concern, 
ing  captures,  etc.,  from  offending  neutrals.'  So  also  a  power  'to  coin 
money'  would  doubtless  include  that  of  'regulating  its  value,'  had  not 
the  latter  power  been  expressly  inserted.  The  term  '  taxes,'  if  standing 
alone,  would  certainly  have  included  duties,  imposts,  and  excises."  3 
Madison's  Writings,  637.  Two  recent  cases  carry  this  view  to  an  ex- 
treme, by  holding  that  taxation  may  be  used  as  a  means  for  the  reg- 
ulation of  the  currency  and  of  commerce,  without  regard  to  the  uui- 
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If  the  argument  that  an  express  gift  of  power  is  also  a  lim- 
itation is  correct,  it  must  apply  to  the  clause  which  authorizes 
the  punishment  of  crime.  No  power  can  well  rank  higher  or 
be  more  substantive  than  that  which  subjects  the  life  and 
fortune  of  the  citizen  to  the  government  and  authorizes  it  to 
fine,  to  imprison,  and  if  need  be  to  execute.  Such,  accord- 
ingly, was  the  ground  taken  in  the  following  extract  from  the 
Resolutions  which  were  drafted  by  Jefferson  and  adopted  by 
the  Kentucky  Legislature  in  1788. 

"  The  Constitution  of  the  United  States  having  delegated 
to  Congress  a  power  to  punish  treason,  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States,  piracies  and 
felonies  on  the  high  seas,  and  offences  against  the  laws  of  na- 
tions, and  no  other  crimes  whatsoever,  and  it  being  true  as  a 
general  principle,  and  one  of  the  amendments  to  the  Consti- 
tution having  also  declared,  that  the  powers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  States  respectively  or  to  the 
people,  also,  therefore,  the  same  act  of  Congress  passed  on 
the  14th  day  of  July,  1798,  as  also  the  act  passed  by  them 
on  the  27th  of  June,  1798,  entitled  an  act  to  punish  frauds 
committed  on  the  Bank  of  the  United  States,  and  all  other  acts 
which  assume  to  create,  define,  or  punish  crimes  other  than 
those  enumerated  in  the  Constitution,  are  altogether  void." 

This  conclusion  results  logically  from  the  premises,  and 
may  be  regarded  as  a  reductio  ad  ahsurdum.  Had  it  been  sus- 
tained by  public  opinion  and  in  the  courts,  the  General  Gov- 
ernment would  have  been  impotent,  and  could  hardly  have 
continued  to  exist.  It  is  a  sufficient  answer  that  Congress 
are  expressly  authorized  to  legislate  for  carrying  the  various 
powers  granted  by  the  Constitution  into  effect,  which  neces- 
sarily implies  that  they  may  add  the  sanctions  without  which 
law  exists  but  in  name. 

Principles  declared  abstractly,  and  rules  which  there  are 
no  means  of  enforcing,  do  not  deserve  the  name  of  law ;  and 

fomiity  "which  is  indispensable  in  the  exercise  of  the  express  power  to 
tax.  Veazie  Bank  v.  Fenno,  8  Wall.  535,  519 ;  Head-money  Cases,  112 
U.  S.  580,  596. 
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hence  an  authority  to  legislate  is  also  an  authority  to  punish 
every  one  by  whom  the  laws  so  made  are  violated.  To  say 
that  the  Government  of  the  United  States  may  provide 
for  carrying  the  mails,  and  make  all  laws  that  are  neces- 
sary and  proper  for  that  end,  but  cannot  punish  a  carrier 
who  purloins  the  letters  intrusted  to  his  care,  is  an  absurdity 
which  refutes  itself.  "  The  several  powers  of  Congress," 
said  Marshall,  C.-J.,  in  McCulloch  v.  The  State  of  Maryland,^ 
"  may  exist  in  a  very  imperfect  state,  to  be  sure,  but  they  may 
exist  and  be  carried  into  execution,  although  no  punishment 
should  be  inflicted  in  cases  where  the  right  to  punish  is 
not  expressly  given.  Take,  for  example,  the  power  to  estab- 
lish post-ofl5ces  and  post-roads.  This  power  is  executed  by 
the  single  act  of  making  the  establishment.  But  from  this 
has  been  inferred  the  power  and  duty  of  carrying  the  mail 
along  the  post-road  from  one  post-office  to  another.  And 
from  this  implied  power  has  again  been  inferred  the  right  to 
punish  those  who  steal  letters  from  the  post-office  or  rob  the 
mail.  It  may  be  said  with  some  plausibility  that  the  right 
to  carry  the  mail  and  punish  those  who  rob  it  is  not  indis- 
pensably necessary  to  the  establishment  of  a  post-office  and 
post-road.  This  right  is  indeed  essential  to  the  beneficial 
exercise  of  the  power,  but  not  indispensably  necessary  to  its 

1  4  Wheaton,  417;  and  in  Ex  parte  Yarbrough,  110  U.  S.  658,  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  said  of  the  argument 
*'  that  when  a  question  of  the  power  of  Congress  arises,  the  advocate  of 
the  power  must  be  able  to  place  his  finger  on  words  which  expressly  grant 
it;"  and  that  if  "there  is  no  express  power  to  provide  for  pieventing  vio- 
lence exercised  on  the  voter,  as  a  means  of  controlling  his  vote,  no  such  law 
can  be  enacted.  It  destroys  at  one  blow,  in  construing  the  Constitution 
of  the  United  States,  the  doctrine  universally  applied  to  all  instruments  of 
writing,  —  that  what  is  implied  is  as  much  a  part  of  the  instrument  as 
what  is  expressed.  This  principle,  in  its  application  to  the  Constitution 
of  the  United  States  more  than  to  almost  any  other  writing,  is  a  necessity 
by  reason  of  the  inherent  inability  to  put  into  words  all  derivative  powers, 
—  a  difficulty  which  the  instrument  itself  recognizes,  by  conferring  on 
Congress  the  authority  to  pass  all  laws  necessary  and  proper  to  cany  in- 
to execution  the  powers  expressly  gi'anted,  and  all  other  powers  vested 
in  the  government,  or  any  branch  of  it,  by  the  Constitution  (Article  1, 
sect.  8,  clause  18)." 
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existence.  So  of  the  punishment  of  the  crimes  of  stealing  or 
falsifying  a  record  or  process  of  a  court  of  the  United  States, 
or  of  perjury  in  such  court.  To  punish  these  offences  is 
certainly  conducive  to  the  due  administration  of  justice  ;  but 
courts  may  exist,  and  may  decide  the  causes  brought  before 
them,  though  such  crimes  escape  punishment."  ^ 

It  is  established,  in  conformity  to  these  principles,  that  the 
power  of  the  United  States  to  inflict  punishment  is  co-ex- 
tensive with  the  field  of  legislation,  and  may  be  exercised 
whenever  the  laws  of  the  United  States  are  violated,  not- 
withstanding the  narrow  and  seemingly  restrictive  wording 
of  the  clause  by  which  alone  it  is  conferred  in  terms.^ 

"  The  importation  of  counterfeit  foreign  coin  or  uttering 
the  same  knowingly  "  may  accordingly  be  made  a  criminal 
offence,  although  the  express  grant  is  limited  to  counterfeit- 
ing the  current  coin  of  the  United  States ;  because  as  Con- 
gress are  authorized  to  regulate  commerce  and  the  value  of 
foreign  coin,  they  may  adopt  any  appropriate  means  to  pie- 
vent  the  introduction  of  spurious  currency  which  would 
hinder  trade  and  render  it  insecure.^ 

I  may  add  that  the  doctrine  of  "  implied  powers  "  contains 
nothing  exceptional  or  peculiar,  or  that  is  not  applied  in  the 
interpretation  of  other  instruments  ;  and  depends  on  reasons 
that  are  inherent  in  the  nature  of  things ;  namely,  the  difficulty 
of  anticipating  the  means  that  will  be  requisite  to  carry  out 
a  general  intent,  and  the  impracticability  of  setting  them  forth 
if  foreseen.^  Such  an  enumeration  would  be  not  only  tedious 
and  superfluous,  but  dangerous,  as  affording  room  for  the 

1  Marshall,  C.-J.,  in  4  Wheaton,  417. 

2  Ex  parte  Yaibrough,  110  U.  S.  658. 

8  United  States  v.  Marigold,  9  Howard,  560.  Mr.  Jefferson,  like 
many  other  candidates,  saw  with  different  eyes  after  he  had  attained 
the  Presidential  chair;  and  the  embargo  and  the  annexation  of  Louisi- 
ana are,  like  the  re-charter  of  the  Bank  of  the  United  States,  the  Funding 
system,  the  Fugitive-Slave  law,  and  the  general  course  of  the  Demo- 
cratic party  while  in  power,  a  practical  refutation  of  the  theories  which 
he  advanced  while  seeking  to  displace  the  Federalists  and  assume  the 
reins  of  government. 

*  Ex  parte  Yarbrough,  110  U.  S.  659. 
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argument  that  omission  is  equivalent  to  exclusion.  A  general 
power  consists  of  the  particular  powers  that  are  essential  to 
its  execution,  into  which  it  may  be  analytically  resolved,  and 
that  are  consequently  denoted  when  it  is  named. 

However  diverse  these  may  be,  they  may  still  be  regarded 
as  a  whole  in  view  of  the  purpose  to  which  they  are  applied, 
and  their  fitness  for  the  attainment  of  the  end.  Thus  an  au- 
thority to  construct  a  railroad  involves  a  power  to  select  a 
route,  which  may  deviate  widely  from  a  straight  line  between 
the  termini,  a  power  to  take  land  without  the  consent  of  the 
owners,  and  even  a  power  to  lay  rails,  sidings,  and  switches 
in  the  streets  of  an  intervening  town  and  appropriate  or  de- 
molish the  houses  if  requisite  for  the  completion  of  the  road.^ 
And  the  silence  of  the  charter  as  to  these  or  other  means  of  a 
like  kind  will  not  preclude  their  use.  If  this  is  true  of  a  grant 
from  the  State  to  individuals,  it  should  for  a  stronger  reason 
apply  to  the  popular  grant  which  endowed  the  United  States 
with  the  vast  and  complex  powers  needed  for  the  common 
defence  and  to  promote  the  general  welfare. 

1  Brocket  v.  The  Ohio  &  Pennsylvania  R.  R.  Co.,  2  Harris,  244;  Cleve- 
land R.  R.  Co.  V.  Speer,  6  P.  F.  Smith,  326,  335;  Ridge  Turnpike  Co.  v. 
Stoever,  2  W.  &  S.  548;  Clarke  v.  B.  &  P.  Bridge  Co.,  5  Wright,  157. 
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The  Duty  of  the  Judiciary  to  declare  an  Unconstitutional  Statute  invalid. 

—  Effect  on  the  Popular  Mind.  —  The  People  of  the  United  States 
Constitutionalists.  —  The  Sovereignty  of  the  American  People  limited. 

—  Political  Questions  beyond  the  Scope  of  Judicial  Power.  —  Whether 
a  State  Government  is  Legitimate  and  Republican  must  be  determined 
by  the  Congress  and  President.  — The  Legislative  and  Executive  De- 
partments of  the  State  and  National  Governments  cannot  be  restrained 
by  an  Injunction. — Protective  Tariff. —  The  Courts  cannot  redress 
an  Abuse  of  the  Power  of  Taxation.  —  English  Courts  may  declare 
an  Act  done  by  the  King  or  the  House  of  Commons,  invalid.  —  The 
American  Courts  have  a  like  Power  as  to  Acts  done  by  the  Govern- 
ment as  a  whole.  —  The  King  can  do  no  Wrong,  but  his  Ministere 
may  be  held  responsible  as  Trespassers  for  obeying  his  Commands.  — 
Application  of  this  Principle  to  the  Officers  and  Agents  of  the  State 
and  National  Governments.  —  No  such  Redress  can  be  obtained  in 
France.  —  French  Droit  Administratif.  —  Tendency  to  adopt  it  here. 

It  is  the  exalted  function  of  the  Supreme  Court  of  the 
United  States  to  compose  the  differences  arising  out  of  the 
complex  relations  of  the  States  and  the  General  Government, 
and  define  how  far  the  powers  of  each  extend  and  what  is 
the  measure  of  their  authority  over  the  people.  Although  this 
feature  of  our  government  was  in  great  measure  new,  it  has 
more  than  any  other  fulfilled  the  expectations  of  the  states- 
men who  devised  the  entire  plan.  Viewed  with  a  jealous 
eye  by  the  party  which  soon  became  predominant  and  main- 
tained its  ascendency  for  more  than  fifty  years,  thwarted  and 
superciliously  regarded  by  Jackson,  and  brought  into  conflict 
with  the  State  tribunals  whose  decisions  were  overruled,  it 
yet  acquired  a  hold  on  the  confidence  and  affection  of  the 
people  which  remains  unshaken,  and  drew  forth  the  enco- 
miums of  De  Tocqueville  in  his  admirable  treatise  on  Democ- 
racy in  the  United  States.^ 

1  La  Democratic  en  Amerique,  vol.  i.  ch.  vi.  pp.  167, 171, 172  (Paris,  1836). 
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Here,  as  elsewhere,  we  should  not  forget  that  the  success 
of  our  institutions  was  largely  due,  in  the  earlier  stages  of 
our  national  existence,  to  the  men  by  whom  the  various 
departments  of  the  government  were  administered.  Chief- 
Justice  Marshall  brought  to  the  discharge  of  his  high  oflBce 
moderation,  sagacity,  firmness,  a  large  experience  of  men  and 
things,  a  clear  view  of  what  is  practicable  as  well  as  of  what 
is  theoretically  desirable  and  just,  —  in  short,  the  qualities  of 
the  statesman  not  less  than  those  of  the  judge,  —  and  had,  more- 
over, the  judicial  eloquence  which  gives  abstract  principles 
form  and  brings  them  home  to  the  common  mind.  Thrown 
into  the  crucible  of  his  capacious  mind,  the  numerous  and 
intricate  problems  growing  out  of  the  new  order  of  things 
were  cleared  from  the  fumes  and  dross  of  party  politics,  and 
resolved  in  judgments  lucid  as  Mansfield's,  but  having  a 
wider  range,  and  rising  to  the  height  of  political  considera- 
tions which  may  be  discussed  in  Parliament,  but  are  seldom 
open  to  an  English  court.  Like  all  that  is  truly  great,  their 
greatness  became  more  apparent  as  time  silenced  the  passions 
and  prejudices  of  the  hour,  and  disclosed  their  true  propor- 
tions; and  they  are  landmarks  for  the  public  men  of  the 
present  and  future  generations.  The  civil  war  set  its  seal 
on  their  truth  as  parts  of  our  political  system  b}'  manifesting 
the  resolve  of  the  American  people  to  carry  them  into  effect 
at  whatever  cost  of  blood  and  treasure  ;  and  they  will  not 
again  be  controverted  while  the  Republic  endures. 

Erecting  the  judiciary  into  a  department  of  the  govern- 
ment which  is  the  sole  judge  of  the  extent  of  its  powers, 
while  authorized  to  declare  the  acts  of  the  other  depart- 
ments invalid,  has  been  criticised  as  without  a  precedent 
in  public  law,  and  harmful  in  imposing  an  undue  restraint 
on  legislation ;  but  it  will  appear  on  examination  to  be  a 
necessary  result  of  the  application  of  established  principles 
to  a  written  Constitution  like  that  of  the  United  States.^ 

When  two  different  and  inconsistent  statutes  bear  on  the 
same  subject-matter,  the  courts  must  necessarily  decide  which 
shall  prevail ;  and  although  the  preference  is  ordinarily  given 

1  Dicey,  Law  of  the  Constitution,  145  (London,  1885). 
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to  the  last,  as  the  conclusion  finally  reached  by  the  legisla- 
ture, the  rule  does  not  apply  when  the  first  in  date  jjroceeds 
from  a  superior  power,  and  the  second  from  one  of  lower 
grade.  To  cite  an  analogy  which  comes  near  home,  had  an 
issue  been  joined  between  a  colonial  statute  and  an  anterior 
act  of  Parliament  in  force  on  this  side  of  the  Atlantic,  the  de- 
cision must  obviously  have  been  in  favor  of  the  latter.  Now, 
the  relation  of  the  Constitution  is  that  of  such  a  statute,  as 
being  the  standing  exponent  of  the  national  will,  which  in 
creating  the  government  set  bounds  to  its  powers  that  can- 
not legally  be  overpassed.  It  is  as  much  a  part  of  every 
statute  as  a  letter-of-attorney  is  of  the  deed  executed  under 
the  authority  which  it  confers,  and  cannot  be  overlooked  by 
the  judges  consistently  with  the  plain  intent  of  the  instru- 
ment and  the  doctrines  of  the  common  law.^ 

That  no  such  power  can  be  exercised  in  England,  arises 
not  from  a  difference  of  principle,  but  from  the  structure 
of  a  government  which  is  in  this  regard  unlike  our  own. 
The  function  of  the  judiciary  is  everywhere  to  interpret 
or  appl}^,  and  not  to  make  the  law ;  and  if  the  customaiy 
or  common  law  is  plastic,  and  may  be  moulded  to  the 
needs  of  an  advancing  civilization,  the  courts  cannot  ques- 
tion or  set  aside  an  act  of  Parliament  as  contrary  to  the 
principles  of  a  Constitution  which  has  in  a  great  measure 
been  formed  by  Parliament,  and  may  be  altered  if  it  thinks 
proper.2 

It  has  been  said  that  a  sovereign  cannot  by  any  act  or 
declaration  part  irrevocably  with  his  powers  or  render  them 
less  effectual  as  a  means  of  government.  If  this  were  true 
generally,  it  would  not  hold  good  in  this  country,  where 
power  is  distributed  among  the  United  States,  the  several 
States,  and  the  people.  Government  under  our  system  is  not 
absolute,  but  a  delegation  or  agency  created  for  certain  pur- 
poses, and  must  keep  within  the  limits  of  the  grant.  As 
Mr.  Webster   observed   in   arguing   the   case   of  Luther  v. 

1  Dicey,  Law  of  the  Constitution,  146;  5  Elliott's  Madison,  355,  356, 
(Phila.,  1876);  4  Id.  19,  100,  208,  214. 

2  De  Tocqueville,  Democracy  in  America,  126  (Cambridge,  1862). 
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Borden  :  ^  *'  The  people  may  not  only  limit  their  government, 
thej^  may  and  often  do  limit  themselves ;  they  secure  them- 
selves against  sudden  changes  by  mere  majorities.  The  fifth 
article  of  the  Constitution  of  the  United  States  is  a  clear 
proof  of  this."  Mr.  Whipple  remarked  in  the  same  case  that 
under  this  article,  as  population  was  then  distributed,  "  six- 
teen millions  of  people  in  the  larger  States  might  be  in  favor  of 
amending  the  Constitution,  but  their  will  might  be  thwarted 
by  four  millions  in  the  smaller  States.  What  then  becomes  of 
the  alleged  American  doctrine  of  popular  sovereignty  acting 
by  majorities  ?  " 

Whatever  may  be  the  inconvenience  of  placing  the  legisla- 
ture under  the  tutelage  of  the  judiciary,  as  regards  the 
extent  and  nature  of  their  powers,  it  has  the  merit  of  incul- 
cating a  respect  for  law  in  a  sense  in  which  it  was  never 
taught  before.  Law  has  generally  been  regarded  as  a  rule 
laid  down  for  the  guidance  of  the  subject ;  and  that,  from  the 
nature  of  the  case,  cannot  be  binding  on  the  departments  of 
the  government  which  are  the  source  of  law  and  may  alter 
or  dispense  with  it  at  pleasure.  The  persistent  and  success- 
ful efforts  of  the  English  people  to  check  the  power  of  the 
Crown  ended  in  establishing  the  supremacy  of  Parliament,  — 
which,  though  till  recently  conservative,  is  rapidly  becoming 
a  merely  popular  assembly,  and  may  deal  with  the  ownership 
of  land  in  England  as  it  has  done  in  Ireland,  impair  the  obli- 
gation of  contracts,  or  carry  the  theory  of  the  socialist  into 
practice  in  defiance  of  political  ecomony. 

Such  absolute  power  cannot  safely  be  lodged  in  a  single 
hand  ;  but  it  is  easier  to  limit  the  authority  of  a  king  than  to 
set  bounds  to  the  sovereignty  of  the  people  or  of  a  govern- 
ment acting  in  their  name.  The  founders  of  the  State  and 
federal  governments  met  the  difficulty  by  reducing  the 
principles  of  Magna  Charta  and  the  Petition  of  Right  to 
rules  which  were  embodied  in  the  Constitution  and  became 
a  restraint  alike  on  the  legislature  and  on  the  executive,  and 
unalterable  even  by  a  majority  of  the  people,  unless  three 
fourths  of  the  States  concur.  The  effect  was  to  subordinate 
J  7  Howard,  131. 
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the  popular  will,  as  declared  or  perverted  by  the  legislature, 
to  the  settled  national  purpose  that  life,  liberty,  and  property 
shall  be  as  secure  from  deprivation  by  Congress,  the  State 
legislatures,  or  the  people  of  the  several  States  acting  through 
conventions,  as  they  are  in  England  against  the  king.  Stat- 
utes enacted  by  the  States  or  passed  by  Congress  may  accord- 
ingly be  subjected  to  a  judicial  scrutiny  at  the  suit  of  an 
individual,  and  set  aside  if  found  to  be  at  variance  with  the 
higher  and  organic  law.  Tlie  conviction  that  power  is  sub- 
ordinate to  right,  is  thus  brought  home  to  the  popular  heart 
with  an  assurance  that  could  be  given  in  no  other  way,  and 
a  lesson  taught  which  is  of  the  utmost  value  in  the  political 
education  of  the  American  people.  To  it  and  to  the  long 
training  of  our  forefathers  in  the  jury-box  we  may  ascribe 
the  judicial  temper  that  renders  it  possible  for  the  people  of 
the  United  States  to  be  sovereign,  and  yet  not  despotic.^ 

*  **  The  main  reason  why  the  United  States  have  carried  out  the  fed- 
eral system  with  unequalled  success  is  that  the  people  of  the  Union  are 
more  thoroughly  imbued  with  Constitutional  ideas  than  any  other  exist- 
ing nation.  Constitutional  questions  arising  out  of  either  the  Constitu- 
tions of  the  several  States  or  the  articles  of  the  Federal  Constitution  are 
of  daily  occurrence,  and  constantly  occupy  the  courts.  Hence  the  citizens 
become  a  people  of  constitutionalists;  and  matters  which  excite  the  strong- 
est possible  feeling,  —  as,  for  instance,  the  right  of  Chinese  to  settle  in 
the  country,  —  are  determined  by  the  Judicial  Bench,  and  the  decision  of 
the  Bench  is  acquiesced  in  by  the  people.  This  acquiescence  or  submis- 
sion is  due  to  the  Americans  inheriting  the  legal  notions  of  the  common 
law;  that  is,  of  the  most  legal  system  of  law,  if  the  expression  may  be 
allowed,  in  the  world."  Dicey,  Law  of  the  Constitution,  166.  If  this 
remark  be  just,  what  madness  it  is  to  believe  that  the  immigration  of 
millions  of  Chinese  who  have  had  no  such  training,  and  whose  traditions 
moreover  are  of  an  opposite  kind,  is  compatible  with  the  harmonious  and 
successful  working  of  the  most  complicated  federal  system  that  the  world 
has  known!  The  weight  of  these  considerations  is  increased  if,  as  was 
asserted  by  the  House  Committee  for  Foreign  Affairs  in  1884,  "  the  noto- 
rious capabilities  of  the  lower  classes  of  Chinese  for  perjury  has  flooded  the 
Federal  courts  with  cases  which,  being  quasi-criminal,  are  entitled  to  prece- 
dence over  more  important  business ;  and  we  agree  with  Mr.  Justice  Field 
that  the  '  Chinese  cannot  assimilate  with  our  people,  but  must  continue  a 
distinct  race  amongst  us,  with  institutions,  customs,  and  laws  entirely 
variant  from  our  own.'  "     Chew  Heong  v.  The  United  States,  112  U.  S. 
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Admirable  as  is  the  adjustment  which  renders  the  Supreme 
Court  the  interpreter  of  the  Constitution,  it  does  not  from 
the  nature  of  things  cover  the  entire  ground ;  and  there  are 
cases  where  Congress  are  the  sole  judges  of  the  nature  and 
extent  of  their  powers,  and  an  appeal  cannot  be  had  to  the 
judiciary.  Such  an  instance  may  arise  under  the  fourth  sec- 
tion of  Article  IV.,  that  "  the  United  States  shall  guarantee 
to  every  State  in  the  Union  a  republican  form  of  government 
.  .  .  and,  on  the  application  of  the  legislature  or  of  the  execu- 
tive, .  .  .  from  domestic  violence  ;  "  and  should  the  power  be 
abused,  the  remed}^  is  at  the  polls,  or  if  the  evil  is  intolerable, 
through  the  exercise  of  the  inalienable  right  of  revolution. 

If,  for  example,  there  are  two  rival  governments  in  a  State, 
and  either  of  them  calls  upon  the  President  for  aid  under  the 
above  article,  it  is  his  duty  to  determine  which  is  legitimate 
and  should  be  upheld ;  and  his  decision  will,  even  if  made 
ignorantly  or  as  the  result  of  party  bias,  be  conclusive  not 
only  as  regards  the  parties,  but  on  the  judiciary.  A  duly 
constituted  State  government  might  thus  be  overthrown,  and 
another  substituted  having  no  just  claim  to  that  character,  and 
proceeding  under  different  laws.  A  like  result  might  follow 
if  Congress  saw  fit  to  determine  for  no  sujHicient  cause  that  a 
State  government  was  not  republican  within  the  somewhat 
elastic  meaning  of  that  term. 

That  such  questions  are  purely  political,  and  do  not  belong 
in  the  province  of  the  judiciary,  sufficiently  appears  from  the 
case  of  Luther  v.  Borden,^  which  arose  under  the  following 
circumstances,  and  throws  an  instructive  light  on  some  doubt- 
ful points  of  public  law.  At  the  period  of  the  American 
Revolution,  Rhode  Island  did  not,  like  the  other  States,  frame 
a  constitution,  but  continued  under  the  form  of  government 

536,  568,  577.  It  is  not,  therefore,  surprising,  as  he  observed  in  the  same 
case,  "  that  thoughtful  persons  who  were  exempt  from  race  prejudice,  saw 
in  the  facilities  for  transportation  between  the  two  countries  the  certainty 
that  at  no  distant  period,  from  the  unnumbered  millions  on  the  opposite 
shores  of  the  Pacific,  vast  hordes  >vould  pour  in  on  us,  orerrunning  our 
coast  and  controlling  its  institutions.'* 
1  7  Howard,  1. 


OF   THE  JUDICIARY.  125 

established  by  the  charter  of  Charles  IT.,  making  such  altera- 
tions as  were  necessary  to  adapt  it  to  the  condition  of  an 
independent  State,  but  providing  no  mode  by  which  the 
government  might  be  changed  or  amended.  The  charter 
confined  the  right  of  suffrage  to  freeholders,  which  caused 
much  discontent,  and  meetings  were  held  and  associations 
formed,  resulting  in  the  election  of  a  Convention  to  devise  a 
Constitution  to  be  submitted  to  the  people.  This  Convention 
framed  a  Constitution,  directed  a  vote  to  be  taken  upon  it, 
and  declared  that  it  had  been  ratified  by  a  majority  of  the 
people  of  the  State.  Elections  were  then  held  under  it  for 
governor,  members  of  the  legislature,  and  other  ofiicers,  who 
assembled  in  May,  1842,  and  proceeded  to  organize  the  new 
government.  These  proceedings  were  not  recognized  by  the 
charter  government,  which,  on  the  contrary,  passed  stringent 
laws  for  the  maintenance  of  its  authority,  and  finally  passed 
an  act  declaring  martial  law.  In  the  mean  time  a  new  Con- 
stitution, which  had  been  framed  by  a  Convention  elected  at 
the  instance  of  the  charter  government,  went  into  operation, 
and  has  continued  ever  since.  The  question  which  of  the 
two  opposing  governments  was  the  legitimate  one  was  brought 
to  an  issue  by  the  organization  of  an  armed  force  to  super- 
sede the  charter  government  and  set  the  other  in  its  place. 
The  plaintiff,  who  had  taken  up  arms  for  this  purpose,  was 
arrested  under  the  order  of  the  commander  appointed  by  the 
charter  government  and  by  virtue  of  the  act  establishing  mar- 
tial law.  He  brought  an  action  for  damages,  and  the  case  was 
tried  in  the  Circuit  Court  of  the  United  States,  and  a  judg- 
ment rendered  for  the  defendant,  which  was  taken,  under  a 
writ  of  error,  to  the  Supreme  Court  of  the  United  States  and 
affirmed. 

The  authority  of  the  charter  government  was  not,  in  the 
opinion  of  that  tribunal,  open  for  discussion  as  a  judicial 
question,  because  the  President  had  recognized  it  as  legiti- 
mate by  calling  out  the  militia  for  its  support,  and  an  arrest 
might  properly  be  made  under  martial  law  if  the  circumstances 
required  it  and  no  more  force  was  used  than  was  necessary. 
"  The  Constitution  of  the  United  States,"  said  Chief-Justice 
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Taney,  "  as  far  as  it  has  provided  for  an  emergency  of  this 
kind  and  authorized  the  General  Government  to  interfere  in 
the  domestic  concerns  of  a  State,  has  treated  the  subject  as 
political  in  its  nature,  and  placed  the  power  in  the  hands  of 
that  department.  The  fourth  section  of  the  fourth  article 
of  the  Constitution  of  the  United  States  provides  that  the 
United  States  shall  guarantee  to  every  State  in  the  Union  a 
republican  form  of  government,  and  shall  protect  each  of 
them  against  invasion,  and,  on  the  application  of  the  legis- 
lature or  of  the  executive  (when  the  legislature  cannot  be 
convened),  against  domestic  violence.  Under  this  article  of 
the  Constitution  it  rests  with  Congress  to  decide  what  gov- 
ernment is  the  established  one  in  a  State  ;  for  as  the  United 
States  guarantee  to  each  State  a  republican  government.  Con- 
gress must  necessaril}^  decide  what  government  is  established 
in  the  State  before  it  can  determine  whether  it  is  republican 
or  not.  And  when  the  senators  and  representatives  of  a 
State  are  admitted  into  the  councils  of  the  Union,  the  au- 
thority of  the  government  under  which  they  are  appointed, 
as  well  as  its  republican  character,  is  recognized  by  the 
proper  constitutional  authority,  and  its  decision  is  binding 
on  every  other  department  of  the  government,  and  could  not 
be  questioned  in  a  judicial  tribunal.  It  is  true  that  the  con- 
test in  this  case  did  not  last  long  enough  to  bring  the  matter 
to  this  issue  ;  and  as  no  senators  or  representatives  were 
elected  under  the  authority  of  the  government  of  which 
Mr.  Dorr  was  the  head.  Congress  was  not  called  upon  to 
decide  the  controversy.  Yet  the  right  to  decide  is  placed 
there,  and  not  in  the  courts.  So,  too,  as  relates  to  the  clause 
in  the  above-mentioned  article  of  the  Constitution  provid- 
ing for  cases  of  domestic  violence.  It  rested  with  Congress, 
too,  to  determine  upon  the  means  proper  to  be  adopted  to  fulfil 
this  guaranty.  They  might,  if  they  had  deemed  it  most 
advisable  to  do  so,  have  placed  it  in  the  power  of  a  court  to 
decide  when  the  contingency  had  happened  which  required 
the  Federal  Government  to  interfere.  But  Congress  thought 
otherwise,  and  no  doubt  wisely  ;  and  by  the  act  of  February 
28,  1795,  provided  that  'in  case  of  an  insurrection  in  any 
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State  against  the  government  thereof,  it  shall  be  lawful  for 
the  President  of  the  United  States,  on  application  of  the  leg- 
islature of  such  State,  or  of  the  executive  (when  the  legisla- 
ture cannot  be  convened)  to  call  forth  such  number  of  the 
militia  of  any  other  State  or  States  as  may  be  applied  for 
as  he  may  judge  sufficient  to  suppress  such  insurrection.' 
By  this  act,  the  power  of  deciding  whether  the  exigency  had 
arisen  upon  which  the  Government  of  the  United  States  is 
bound  to  interfere,  is  given  to  the  President.  He  is  to  act 
upon  the  application  of  the  legislature  or  of  the  executive, 
and  consequentl}'  he  must  determine  what  body  of  men  con- 
stitute the  legislature,  and  who  is  the  governor,  before  he 
can  act.  The  fact  that  both  parties  claim  the  right  to  the 
government  cannot  alter  the  case,  for  both  cannot  be  entitled 
to  it.  If  there  is  an  armed  conflict,  like  the  one  of  which  we 
are  speaking,  it  is  a  case  of  domestic  violence,  and  one  of  the 
parties  must  be  in  insurrection  against  the  lawful  govern- 
ment. And  the  President  must  of  necessity  decide  which 
is  the  government,  and  which  party  is  unlawfully  arrayed 
against  it,  before  he  can  perform  the  duty  imposed  upon  him 
by  the  act  of  Congress. 

"  After  the  President  has  acted,  and  called  out  the  militia, 
is  a  circuit  court  of  the  United  States  authorized  to  inquire 
whether  his  decision  was  right  ?  Could  the  court,  while  the 
parties  were  actually  contending  in  arms  for  the  possession 
of  the  government,  call  witnesses  before  it  and  inquire  which 
party  represented  a  majority  of  the  people  ?  If  it  could, 
then,  it  would  become  the  duty  of  the  court  (provided  it 
came  to  the  conclusion  that  the  President  had  decided  incor- 
rectly) to  discharge  those  who  were  arrested  or  detained  by 
the  troops  in  the  service  of  the  United  States,  or  the  govern- 
ment which  the  President  was  endeavoring  to  maintain.  If 
the  judicial  power  extends  so  far,  it  is  the  guaranty  of  anarchy, 
and  not  of  order. 

"  Yet  if  this  right  does  not  reside  in  the  courts  when  the 
conflict  is  raging,  if  the  judicial  power  is  at  that  time  bound 
to  follow  the  decision  of  the  political,  it  must  be  equally 
bound  when  the  contest  is  over.     It  cannot,  when  peace  is 
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restored,  punish  as  offences  and  crimes,  the  acts  which  it 
before  recognized  and  was  bound  to  recognize  as  lawful. 

"  It  is  true  that  in  this  case  the  militia  were  not  called  out 
by  the  President.  But  upon  the  application  of  the  governor, 
under  the  charter  government,  the  President  recognized  him 
as  the  executive  power  of  the  State,  and  took  measures  to 
call  out  the  militia  to  support  his  authority  if  it  should  be 
found  necessary  for  the  General  Government  to  interfere ; 
and  it  is  admitted  in  the  argument  that  it  was  the  knowledge 
of  this  decision  that  pat  an  end  to  the  armed  opposition  to 
the  charter  government  and  prevented  au}^  further  efforts 
to  establish  the  proposed  constitution  by  force.  The  inter- 
ference of  the  President,  by  announcing  his  determination, 
was  therefore  as  effectual  as  if  the  militia  had  been  assembled 
under  his  orders.  And  it  should  be  equally  authoritative  ; 
for  certainly  no  court  of  the  United  States,  with  a  knowledge 
of  this  decision,  would  have  been  justified  in  recognizing 
the  opposing  party  as  the  lawful  government,  or  in  treating 
as  wrongdoers  or  insurgents  the  officers  of  the  government 
which  the  President  had  recognized  and  was  prepared  to 
support  by  armed  force.  In  the  case  of  foreign  nations,  the 
government  acknowledged  by  the  Pl'esident  is  always  recog- 
nized in  the  courts  of  justice ;  and  this  principle  has  been 
applied  by  the  act  of  Congress  to  the  sovereign  States  of  the 
Union." 

Another  reason  assigned  for  giving  judgment  for  the  de- 
fendant was  that  the  point  had  been  decided  by  the  courts 
of  Rhode  Island  in  favor  of  the  charter  government.  The 
question  related  altogether  to  the  Constitution  and  laws  of 
that  State,  and  it  was  settled  that  as  to  such  questions  the 
federal  tribunals  were  bound  to  take  the  State  decisions  as 
their  guide.  It  followed  that  the  arrest  must  be  regarded 
as  lawful  if,  as  appeared,  the  circumstances  authorized  the 
declaration  of  martial  law. 

It  may  be  observed  on  this  head  that  if  the  question  was 
not  judicial,  it  could  no  more  come  under  the  cognizance 
of  a  State  than  of  a  Federal  tribunal.  Moreover,  if  the  de- 
cisions of  the  State  judiciary  are  authoritative  where  such 
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points  are  involved,  what  will  be  the  result  if  the  President 
takes  a  different  view,  and  recognizes  the  government  which 
the  State  court  has  disowned  ?  What  the  Chief-Justice  may- 
be supposed  to  have  intended  is,  that  the  government  which 
is  in  actual  possession  of  the  field,  and  whose  laws  are  recog- 
nized and  enforced  by  the  State  tribunals,  should  be  regarded 
as  the  legitimate  government,  unless  the  contrary  is  unmis- 
takably clear. 

The  question  whether  a  political  act  can  be  restrained  by 
the  judiciary,  arose  at  a  much  earlier  period  in  the  case  of 
The  Cherokee  Nation  v.  The  State  of  Georgia,^  with  a  like 
result.  The  bill  prayed  for  an  injunction  to  restrain  Georgia, 
her  governor,  attorney-general,  judges,  sheriffs,  constables, 
and  all  other  ofi&cers,  from  executing  the  laws  of  that  State 
within  the  territory  of  the  Cherokee  Nation  as  defined  by 
the  treaties  then  subsisting  between  the  United  States  and 
the  Cherokees,  and  that  two  laws  passed  by  Georgia  in  the 
years  1828  and  1829  should  be  declared  unconstitutional  and 
invalid,  and  that  a  like  decree  should  be  made  with  regard  to 
the  pretended  right  of  Georgia  to  the  possession,  govern- 
ment, or  control  of  the  lands,  mines,  or  other  property  of  the 
Cherokees.  The  bill  was  dismissed  for  want  of  jurisdiction, 
because  the  Cherokee  Nation  was  neither  a  foreign  State  nor 
B  State  of  the  Union  within  the  meaning  of  the  grant  of 
judicial  power  to  the  United  States.  But  Chief- Justice 
Marshall  also  said  that  the  court  "was  asked  to  do  more  than 
decide  on  the  Indian  title,  it  was  required  to  control  the 
legislature  of  Georgia  and  to  restrain  the  exercise  of  its  politic 
cal  power.  The  propriety  of  such  an  interposition  might 
well  be  doubted  ;  it  savored  too  much  of  the  exercise  of 
political  power  to  be  within  the  province  of  the  judicial 
department." 

Here,  therefore,  was  a  case  in  which  the  court  was  inade- 
quate to 'the  performance  of  its  function  as  an  arbiter  between 
the  States  and  the  nation.  The  legislation  of  Georgia  con- 
fessedly conflicted  with  the  treaties  by  which  the  Indians  had 

1  5  Peters,  1. 
vou  1.  — 9 
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successively  parted  with  portions  of  their  lands,  each  of  which 
contained  a  solemn  guaranty  of  the  residue,  until  they  retained 
no  more  of  their  formerly  extensive  territory  than  was  neces- 
sary for  their  comfortable  existence.  The  bill  was  filed  to 
preserve  this  remnant,  and  there  could  be  no  more  doubt  of 
the  right  of  the  complainants,  than  as  to  the  gross  unconsti- 
tutionality and  injustice  of  the  legislation  by  which  it  was 
assailed  ;  yet  in  the  opinion  of  the  court  the  wrong  was  po- 
litical, and  if  Congress  and  the  executive  did  not  intervene, 
could  not  be  redressed  by  the  judiciary. 

In  this  instance  the  provision  that  the  Constitution  and 
treaties  made  under  the  authority  of  the  United  States  shall 
be  the  supreme  law  of  the  land,  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding,  proved 
an  ineffectual  safeguard  against  the  tyranny  of  a  State ;  but 
in  a  recent  case  a  State  was  turned  out  of  court  on  the 
ground  that  the  judiciary  cannot  restrain  or  take  cognizance 
of  the  political  acts  of  the  Union.  Secession  provoked  a  civil 
war,  ending  in  the  defeat  of  the  insurgents ;  and  it  was  plausi- 
bly and,  as  it  would  seem,  logically  contended  that  they  might 
be  answerable  as  individuals,  but  that  nothing  had  occurred 
to  impair  the  rights  or  status  of  the  States  as  defined  by  the 
Constitution.  The  war  was  a  defensive  struggle  ;  and  when 
it  terminated  in  the  suppression  of  the  rebellion,  the  govern- 
ment remained  on  its  original  basis.  This  ground  might  seem 
to  be  well  taken  under  the  doctrine  laid  down  in  Texas  v. 
White,^  and  confirmed  by  the  subsequent  course  of  decision, 
that  a  State,  like  an  English  king,  can  do  no  wrong,  and  that 
acts  done  under  color  of  an  authority  from  her  —  as,  for  in- 
stance, an  ordinance  of  secession,  which  conflicts  with  the  Con- 
stitution of  the  United  States  —  are  trespasses  for  which  the 
doers  may  be  held  civilly  and  criminally  responsible,  but  do 
not  affect  the  relations  of  the  State  to  the  Union.^  The 
answer  was,  that  however  true  this  might  be  abstractly,  still, 
when  force  was  requisite  to  subdue  a  rebellion,  it  might  be 

1  7  Wall.  700.     See  Poindexter  v.  Greenhow,  114  U.  S.  271,  290. 

2  Thorington  v.  Smith,  7  Wallace,  1;  Williams  v.  Beuffy,  96  U.  S.  176; 
Poindexter  v.  Greenhow,  114  U.  S.  270,  290. 
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a[)plied  so  long  as  it  was  necessary  to  keep  the  insurgents 
down  and  prevent  another  outbreak.  While  such  a  danger 
existed,  military  government  might  be  substituted  for  civil 
throughout  the  insurrectionary  district,  and  upheld  by  arms. 

Congress  were  of  this  opinion ;  and  in  March,  1867,  passed 
an  act  which,  after  reciting  that  no  legal  State  governments 
or  adequate  protection  for  life  or  property  existed  in  the 
States  of  Virginia,  North  Carolina,  South  Carolina,  Georgia, 
Mississippi,  Alabama,  Louisiana,  Florida,  Texas,  and  Arkansas, 
and  that  it  was  necessary  that  peace  and  good  order  should 
be  enforced  in  them  until  loyal  and  republican  State  govern- 
ments could  be  legally  established,  divided  the  States  above 
named  into  five  military  districts,  and  rendered  it  incumbent 
on  the  President  to  assign  to  each  one  an  oflBcer  of  the  army, 
and  to  detail  a  sufficient  military  force  to  enable  him  to  per- 
form his  duties  and  enforce  his  authority  within  his  district. 
The  duty  of  this  officer,  as  prescribed  by  the  statute,  was  to 
protect  all  persons  in  their  rights,  to  suppress  insurrection, 
disorder,  violence,  and  to  punish,  or  cause  to  be  punished,  all 
disturbers  of  the  public  peace  and  criminals,  either  through 
the  local  civil  tribunals  or  through  military  commissions, 
which  the  act  authorized.  It  was  provided,  further,  that 
on  the  formation  of  new  constitutions,  and  compliance  with 
certain  conditions  which  the  act  prescribed,  the  States  re- 
spectively should  be  declared  entitled  to  representation  in 
Congress,  and  the  preceding  part  of  the  act  become  in- 
operative ;  and  that  until  they  were  so  admitted,  any  civil 
governments  which  might  exist  in  them  should  be  deemed 
provisional  only,  subject  to  the  paramount  authority  of  the 
United  States,  and  liable  to  be  abolished,  modified,  controlled, 
or  superseded.^ 

Leave  having  been  asked  to  file  a  bill  praying  that  the 
President  be  enjoined  from  executing  this  act,  the  Attorney- 
General  objected  to  it  as  containing  matters  that  were  not  fit 
to  be  received,  and  a  hearing  took  place  on  the  preliminary 
question.     It  was  urged  on  behalf  of  the  complainants  that 

*  The  State  of  Mississippi  v.  Johnson,  4  Wallace,  475. 
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in  a,  time  of  profound  peace,  as  indicated  by  the  language  of 
Congress  in  designating  the  States  in  question  as  "  lately  in 
rebellion,"  they  were  to  be  cut  up  into  military  districts, 
deprived  of  the  rights  of  trial  by  jury  and  self-government, 
and  placed  under  the  rigor  of  martial  law.  If  such  was  the 
character  of  the  act,  and  it  contravened  the  Constitution, 
the  court  would,  in  pursuance  of  its  duty  as  understood  by 
Hamilton,  Jay,  and  Madison,  and  expounded  by  Marshall, 
declare  it  null  and  void.  Chief-Justice  Chase  said,  in  declin- 
ing to  permit  the  filing  of  the  bill,  that  an  application  for  an 
injunction  to  prevent  the  execution  of  an  act  of  Congress 
was  unprecedented,  although  occasions  had  not  been  wanting 
when  it  might  have  been  made.  Neither  Congress  nor  the 
executive  could  be  restrained  by  the  judicial  department  of 
tlie  government,  although  the  acts  of  both  might  be  sub- 
ject to  its  cognizance  when  performed.  The  case  might  be 
regarded  in  another  aspect.  ''  Suppose  the  bill  filed,  and 
the  injunction  prayed  for  allowed.  If  the  President  refuse 
obedience,  it  is  needless  to  observe  that  the  court  is  without 
power  to  enforce  its  process.  If,  on  the  other  hand,  the 
President  complies  with  the  order  of  the  court,  and  re- 
fuses to  execute  the  acts  of  Congress,  is  it  not  clear  that  a 
colHsion  may  occur  between  the  executive  and  legislative  de- 
partments of  the  government?  May  not  the  House  of  Repre- 
sentatives impeach  the  President  for  such  refusal  ?  And  in 
that  case  could  this  court  interfere  in  behalf  of  the  President, 
thus  endangered  by  compliance  with  its  mandate,  and  re- 
strain by  injunction  the  Senate  of  the  United  States  from 
sitting  as  a  court  of  impeachment?  Would  the  strange 
spectacle  be  offered  to  the  public  world  of  an  attempt  by  this 
court  to  arrest  proceedings  in  that  court  ?  These  questions 
answer  themselves."  ^ 

The  last  observation  seems  open  to  criticism.  It  certainly 
must  be  an  answer  to  an  impeachment  for  not  executing  a 
statute,  that  it  has  been  pronounced  unconstitutional  by  the 
tribunal  which  is  authorized  to  decide  what  acts  are  within 

1  The  State  of  Mississippi  v.  Johnson,  4  Wallace,  475. 
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the  lines  of  the  organic  and  higher  law ;  and  one  department 
of  the  government  should  not  refrain  from  performing  its 
appropriate  function  on  the  a-ssumption  that  another  depart- 
ment will  be  found  wanting,  or  disregard  a  judgment  that 
should  be  deemed  conclusive.  Non  possumus  may  be  a  dig- 
nified reply  when  a  court  is  asked  to  forego  its  powers,  but 
cannot  be  said  with  equal  dignity  as  a  reason  for  refusing  to 
exercise  them,  or  to  give  the  party  who  is  in  the  right  the 
benefit  of  a  decision  to  that  effect. 

The  issue  was  not  brought  in  this  instance,  or  in  that  of  the 
bill  filed  by  the  Cherokees,  to  the  point  contemplated  by  the 
Constitution.  The  question  did  not  arise  between  individuals, 
but  was  presented  abstractly,  —  should  the  President  be  en- 
joined from  executing  a  law  on  the  ground  that  it  was  uncon- 
stitutional ?  Had  a  Cherokee  been  arrested  for  administering 
the  laws  of  his  tribe,  and  taken  out  a  habeas  corpus^  or  had  an 
action  been  brought  against  an  ofiicer  of  the  United  States 
for  hindering  the  governor  of  Virginia  or  of  South  Carolina  in 
the  performance  of  his  office,  and  the  acts  of  Congress  been 
pleaded  or  given  in  evidence  as  a  justification,  the  question 
would  have  been  presented  in  a  strictly  legal  form,  and  the 
federal  courts  could  hardly  have  declined  to  decide  it  on 
the  ground  that  it  was  political. 

The  right  to  frame  a  purely  protective  tariff  is  another  con- 
troverted question  which  does  not  admit  of  a  judicial  solu- 
tion, and  was  left  to  the  logic  of  events.  For  as  Congress  are 
authorized  to  levy  taxes,  duties,  and  imposts,  and  must  deter- 
mine on  what  objects  they  shall  be  laid,  the  motive  cannot  be 
inquired  into  by  the  courts  ;  and  if  the  power  is  used  not  for 
the  purpose  of  revenue,  but  to  encourage  manufactures  by 
excluding  foreign  products  and  compelling  buyers  to  pay  a 
higher  price  for  goods  made  here,  than  they  would  have  to 
give  abroad,  the  question  is  political,  and  must  be  decided  at 
the  polls.^ 

The  tariff  met  with  bitter  opposition  in  South  Carolina, 
which  pronounced  it  null  and  void,  as  being  an  abuse  of  taxa- 

1  4  Madison's  Writings,  144. 
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tion  for  ends  not  contemplated  in  the  Constitution,  and  arrayed 
her  militia  for  the  purpose  of  throwing  open  the  custom-house 
and  admitting  foreign  merchandise  free  of  duty.  Webster 
maintained  the  cause  of  union  in  the  Senate  in  speeches  of 
reasoned  eloquence,  and  Jackson  declared  his  intention  to  en- 
force the  law  in  a  proclamation  which  has  few  superiors  among 
State-papers.  A  conflict  seemed  inevitable,  but  was  averted 
by  a  compromise  in  Congress,  which  reduced  the  obnoxious 
duties  and  gave  South  Carolina  an  opportunity  to  retreat  with 
honor,  and  not  without  a  certain  measure  of  success. 

The  course  of  the  opponents  of  the  government  was  the 
more  remarkable  because  Calhoun,  who  stood  at  their  head, 
bad  not  many  years  before  been  among  the  prominent  advo- 
cates of  protection,  and  joined  with  Clay  in  pressing  it  on 
New  England,  which  was  disinclined  to  any  measure  that 
would  curtail  her  commerce,  but  when  the  new  policy  was 
adopted,  embarked  with  characteristic  energy  in  manufac- 
tures, and  could  not  withdraw  her  capital  without  loss.^  The 
lesson  taught  by  nullification,  and  the  secession  to  which  it  was 
a  prelude,  is  that,  skilfully  framed  as  federal  government  may 
be,  it  has  yet,  owing  to  the  organization  of  the  several  parts, 
a  tendency  to  disunion  which,  when  passions  jar  and  interests 
diverge,  may  prove  fatal,  unless  corrected  by  the  sword. 

Had  nullification  been  defended  because  the  question  lay 
beyond  the  scope  of  the  judiciary,  and  an  oppressed  minority 
cannot  obtain  redress  through  the  ballot-box,  the  argument 
would  have  been  plausible,  and  might  but  for  the  incon- 
sistency above  adverted  to,  have  appealed  to  the  sympa- 
thies of  mankind  ;  but  the  ground  taken  by  its  advocates 
was  that  the  Constitution  is  a  '*  compact "  to  which  "  each 
State  acceded  as  a  State  and  w^as  an  integral  party,  and 
that,  as  in  all  other  cases  of  compact  among  parties  having  no 
common  judge,  each  party  must  judge  for  itself  as  well  of 
infractions  as  of  the  mode  and  measure  of  redress."  ^  It  fol- 
lowed that  a  State  might  declare  an  obnoxious  constitutional 
measure  null  and  void,  and   sever  its  connection  with  the 

^  See  Parton's  Life  of  Jackson,  455,  458. 

2  Kentucky  Resolutions,  4  Elliott's  Debates,  540,  544,  546. 
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government  which  endeavored  to  enforce  it.  This  doctrine, 
which  ignored  the  Supreme  Court  and  gave  the  Constitution 
as  many  interpreters  as  there  are  States,  seems  a  logical  in- 
ference from  the  Kentucky  Resolutions  of  1798  as  drawn  by 
Jefferson  and  sanctioned  by  Madison,  but  was  disavowed  by 
the  latter  after  his  withdrawal  from  public  life.  It  led,  as  he 
predicted,  to  secession  and  civil  war ;  and  had  it  not  been 
overruled  by  the  sword,  would  have  ended  in  the  chaos 
which  his  fears  anticipated.^ 

The  instances  above  considered  stand  apart ;  and  the  just 
inference  from  the  working  of  the  Constitution  as  a  whole  is, 
not  that  our  system  is  deficient,  but  that  the  imperfection 
which  I  have  noted  results  from  an  advance  that  has  not 
fully  attained  its  object.  In  making  the  judiciary  a  co-ordinate 
branch  of  the  government  and  an  arbiter  between  the  States, 
the  United  States,  and  the  people,  the  framers  of  the  Consti- 
tution took  the  first  step  in  an  untried  path ;  and  did  more 
towards  making  a  strong  and  efiicient  central  power  compati- 
ble with  local  self-government  and  individual  freedom  than 
had  previously  been  accomplished,  and  inaugurated  a  method 
which  may  be  adopted  in  other  lands,  and  prove  even  more 
beneficial  than  it  is  at  present.^ 

I  have  stated  that  the  function  of  the  American  judiciary 
as  interpreters  of  the  Constitution  is  unprecedented ;  and  the 
remark  is  as  true  as  it  can  be  of  any  event  in  the  life  of  a 
man  or  of  a  nation.  Most  acts  of  a  State  or  of  an  individual 
may,  however,  be  traced  to  some  antecedent ;  and  this  may 
certainly  be  said  of  the  American  Constitution  relatively  to 
the  English.  The  right  of  the  courts  to  inquire  whether 
governmental  acts  are  in  accordance  with  fundamental  prin- 
ciples seems  to  be  unknown  on  the  European  continent,  as  it 
certainly  is  in  France ;  but  was  established  from  an  early 
period  in  England  as  a  logical  consequence  of  the  infalli- 
bility of  the  Crown.  For  as  the  king  could  do  no  wrong,  the 
wrongful  acts  of  his  officers  were  necessarily  imputed  to  the 

1  Madison's  letter  to  Everett,  3  Madison's  Writings,  97,  102,  232  ;  4  Id. 
6,  20,  291,  298,  319,  358,  419.     • 

2  La  Democratie  en  Amerique,  ch.  vi.  pp.  163,  172. 
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agent ;  and  a  prosecution  against  the  latter  did  not  touch 
the  honor  or  dignity  of  the  Crown.  The  king's  command 
was  not  a  justification,  because  the  king  could  not,  in  con- 
templation of  law,  have  given  such  a  command.  The  at- 
tainder and  execution  of  Strafford,  with  his  master's  assent,  for 
measures  which  that  master  had  participated  in  or  approved, 
may  be  impugned  as  ex  post  facto,  and  a  usurpation  of  the 
judicial  function  by  the  legislature,  but  was,  as  Macaulay 
demonstrates,  in  accordance  with  the  fundamental  principle 
that  the  minister  must  answer  for  the  king.^ 

The  principle  was  of  the  utmost  value  as  rendering  the 
judicial  department  of  the  government  co-ordinate  with  the 
executive,  and  affording  a  means  through  which  the  English 
people  might  peacefully  achieve  freedom  ;  but  it  could  not 
practically  be  enforced  through  the  ordinary  channels  of 
justice.  The  judges  were  dependent  on  the  Crown,  and 
might  be  removed  at  pleasure,  while  the  king's  prerogative 
was  extensive  and  undefined  ;  and  when  it  was  pleaded  as  a 
justification  for  acts  that  were  contrary  to  law,  more  than 
ordinary  rectitude  and  manliness  were  needed  to  hold  the 
scales  of  justice.  Vainly  did  Hampden  contend  that  the 
exaction  of  ship-money  was  not  only  a  violation  of  Magna 
Charta,  but  forbidden  by  the  Petition  of  Right,  which  had 
received  the  assent  of  the  monarch  by  whom  it  was  arbi- 
trarily disregarded  ;  the  defence  was  set  aside  by  subservient 
judges,  who  held  that  no  act  of  Parliament  could  deprive 
the  king  of  powers  that  were  essential  to  the  defence  and 
safety  of  the  realm,  and  that  it  was  for  him  to  decide  whether 
the  occasion  required  their  exercise.  "  I  never  heard,"  said 
Berkeley,  J.,  in  wilful  forgetfulness  of  Bracton's  quod  rex  non 
debet  esse  sub  homine  sed  sub  Deo  et  lege,  as  cited  to  James  by 
Coke,2  "that  ^a;  was  rex;  but  it  is  common,  and  most  true, 
that  rex  is  Zea:." 

1  See  Macaulay 's  Essays  (Hallam),  i.  331  (New  York),  and  Poindexter 
V.  Greenhow,  114  U.  S.  270,  290,  for  the  cognate  principle  in  the  Constitu- 
tion of  the  United  States;  also  Rogers  v.  Ragendro  Dalt,  13  Moore  P.  C. 
236. 

2  12  Reports,  63,  65. 
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The  long  struggle  ending  with  the  Revolution  of  1688 
swept  these  impediments  from  the  path  of  justice  ;  and  when, 
in  the  next  century,  a  verdict  of  '.£4000  was  rendered  against 
the  Secretary  of  State,  Lord  Halifax,  for  issuing  the  gen- 
eral warrant  under  which  Wilkes  was  arrested,  his  house 
searched,  and  his  papers  seized,^  the  king  became  amenable 
to  the  law  through  his  ministers,  and  it  was  no  longer  possi- 
ble to  question  the  truth  of  the  elder  Pitt's  declaration  that 
the  dwelling  of  the  humblest  Englishman  was  secure  against 
the  power  of  the  Crown. 

The  judiciary  was  thus  raised  to  a  level  with  the  other 
departments  of  the  government,  and  might  declare  their  acts 
invalid ;  while  they,  save  through  an  impeachment  or  a  re- 
versal in  the  Lords,  had  severally  no  such  control  over  the 
judges.  King,  Lords,  and  Commons,  acting  conjointl}^,  were 
absolute,  and  controlled  the  courts ;  but  no  act  done  severally 
by  King,  Lords,  or  Commons  in  excess  of  their  powers  as 
defined  by  the  statute  or  common  law,  could  preclude  judi- 
cial inquiry  or  be  an  answer  to  a  suit  brought  for  redress. 
The  judges  could  not  set  aside  a  warrant  or  commitment  by 
the  House  of  Commons,  or  inquire  into  the  cause  ;  ^  but  this 
was  equally  true  of  the  Commons  relatively  to  the  courts, 
and  of  a  collateral  inquiry  by  one  court  into  the  proceed- 
ings of  another.^  In  some  respects  the  judiciary  stood  on  a 
higher  plane  than  either  branch  of  the  legislature,  or  the 
Crown,  and  a  habere  facias  possessionem  might  be  relied  on 
by  the  sheriff  as  a  justification  for  forcing  the  doors  of  a 
dwelling  and  expelling  the  inmates ;  *  while  the  authority  of 
the  Commons  was  limited  to  such  steps  as  were  requisite  for 
the  vindication  of  the  freedom  and  security  of  debate,  and 
for  the  exercise  of  their  function  as  the  grand  inquest  of  the 

1  See  Wilkes  v.  Wood,  19  State  Trials,  1153, 3  Burrow,  17, 42;  Entinck 
V.  Carriugton,  19  State  Trials,  1030;  Boyd  v.  The  United  States,  116  U.  S. 
616,  626. 

2  Howard  v.  Gossett,  10  Q.  B.  359,  452;  Bradlaugh  v.  Gossett,  12  Q.  B. 
Div.  271,  274;  1  Smith's  Leading  Cases,  1101  (8  Am.  ed.). 

*  Howard  v.  Gossett,  10  Q.  B.  359,  452;  Williamson's  Case,  2  Casey, 
9;  1  Smith's  Leading  Cases,  1158  (8  Am.  ed.). 

*  Semayne's  Case,  5  Coke,  91;  Smith's  Lea^ng  Cases,  239  (8  Am.  ed.). 
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realm,  and  any  resolution  or  order  which  manifestly  trans- 
gressed these  bounds  was  invalid,  and  might  be  redressed  by 
a  suit.^  They  might  issue  a' warrant  without  cause  assigned, 
or  convict  and  imprison  for  a  contempt  which  could  it  have 
been  inquired  into  collaterally,  would  have  appeared  to  be 
none  :  but  so  might  the  courts  ;^  and  if  the  power  is  abused 
by  either  body,  the  sufferer  must  submit,  as  he  would  to  a 
perverse  verdict  or  a  misinterpretation  of  the  law  by  a  court 
of  last  resort.^ 

The  principle  that  governmental  acts  may,  like  those  of 
individuals,  be  brought  to  the  test  of  law  as  administered 
b}'-  the  judges,  was  thus  securely  es-tablished  ;  and  all  that  re- 
mained for  the  framers  of  the  American  Constitution  was  to 
render  that  which  was  true  of  the  several  parts  of  the  Eng- 
lish government,  applicable  to  the  government  of  the  United 
States  as  a  whole.  This  end  was  attained,  not  through  a 
change  in  the  function  of  the  judiciary,  which  necessarily  con- 
tinued the  same,  but  by  endowing  the  people  of  the  United 
States  with  the  absolute  authority  which  belongs  to  Parlia- 
ment, and  rendering  the  Constitution  which  they  enacted  a 
lex  legum^  or  over-law,  to  which  all  else  must  yield,  and  which 
they  could  not  alter  save  through  Congress  with  the  assent 
of  three  fourths  of  the  several  States  as  given  by  the  State 
legislatures.  The  Constitution  was  thus  made  an  integral 
part  of  every  statute  ;  and  it  became  the  duty  of  the  courts 
to  treat  any  measure  that  transgressed  the  limits  which  it 
prescribed  as  null  and  void. 

The  effect  was  to  render  the  State  governments  and  the 
government  of  the  United  States  simply  agents  holding  the 
same  relation  to  the  States  and  the  Union  which  an  English 
minister  does  to   the  king.     The   State,  as   Matthews,  J., 

1  Stockdale  v.  Hansard,  11  A.  &  E.  253. 

2  Brass  Crosby's  Case,  3  Wilson,  188;  State  Trials,  1138,  1148;  Case 
of  the  Sheriff  of  Middlesex,  11  A.  &  E.  273;  Burdett  v.  Abbot,  14  East, 
15;  Dow's  Pari.  R.  199;  Anderson  v.  Dunn,  6  VVheaton,  204,  224;  Kil- 
bourn  v.  Thompson,  103  U.  S.  168,  183;  Howard  v.  Gossett,  10  Q.  B.  39, 
452;  Bradlaugh  v.  Gossett,  12  Q.  B.  Div.  271;  Williamson's  Case,  2  Casey, 
9;  1  Smith's  Leading  Cases,  1158^8  Am.  ed.). 

«  See  Bradlaugh  u.  Gossett,  12  Q.  B.  Div.  271,  285. 
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observed  in  Poindexter  v.  Greenhow,^  "  is  an  ideal  person, 
intangible,  invisible,  immutable,"  and  it  may  be  added,  im- 
peccable. "The  government  is  an  agent,  and  within  the 
sphere  of  the  agency  represents  the  State,  but  outside  of 
that  is  a  lawless  usurpation.  Whatever  wrong  is  attempted 
in  the  name  of  the  State  is  consequently  imputable  to  its 
government,  and  not  to  the  State  ;  for  as  it  can  speak  and  act 
only  by  law,  whatever  it  does  say  or  do  must  be  lawful. 
That  which  is  unlawful,  because  made  so  by  the  supreme 
law,  the  Constitution  of  the  United  States,  is  not  the  word  or 
deed  of  the  State,  but  is  the  mere  wrong  and  trespass  of  the 
individual  person  who  falsely  acts  and  speaks  in  its  name." 
I  need  hardly  say  that  this  fine  exposition  of  a  principle 
which  is  common  to  both  countries,  is  equally  applicable  to 
the  relations  of  the  General  Government  to  the  people  of  the 
United  States.  Novel  and  extraordinary  as  the  powers  of  an 
American  judge  to  treat  a  statute  or  the  command  of  the 
chief  magistrate  as  nugatory,  may  at  first  sight  appear,  it  is 
therefore  simply  an  application  of  a  doctrine  that  has  long 
borne  fruit  in  England,  and  is  still  more  beneficial  here. 

Whether  the  command  relied  on  as  a  justification  for  an 
invasion  of  liberty  or  property  proceeds  from  a  general  in 
the  field  or  the  President,  from  a  State  legislature  or  from 
Congress,  the  controversy  is  not  with  the  State  or  the  United 
States,  but  between  the  wrong-doer  and  the  party  who  suf- 
fers from  the  wrong.  It  therefore  follows  the  customary 
course  ;  and  if  the  command  is  contrary  to  the  Constitution 
or  illegal,  the  defence  will  fail.^  Here  the  American  and 
English  Constitutions  are  practically  at  one,  and  the  maxim 
uhi  Jus  ibi  remedium  is  carried  out  by  giving  every  man  a 
remedy,  regardless  of  the  source  from  which  the  aggression 
comes ;  ^  the  difference  being  that  an  act  of  Parliament  can- 
not fall  within  the  principle  as  an  act  of  Congress  or  of  a 
State  legislature  may.* 

»  114  U.  S.  270,  290.         2  Poindexter  v.  Greenhow,  114  U.  S.  270,  288. 
'  Dicey,  Law  of  the  Constitution,  222,  311,  313;  Kilbourn  v.  Thompson, 
103  U.  S.  168. 

*  The  United  States  y.  Lee,  106  U.  S.  196;  Poindexter  v.  Greenhow, 
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No  such  result  could  well  have  followed  had  this  country 
been  colonized  from  France,  where  such  a  proceeding  as  that 
instituted  by  Wilkes  against  Lord  Halifax  is  unprecedented, 
and  a  minister  of  State  can  no  more  be  mulcted  in  damages 
at  the  present  day  in  the  ordinary  course  of  justice  for  an  act 

114  Id.  270,  288;  Boyd  v.  The  United  States,  116  Id.  616;  Little  v.  Bar- 
reme,  2  Cranch,  170,  178;  Gelston  v.  Hoyt,  3  Wheaton,  248;  Mitchell  v. 
Harmony,  13  Howard,  115;  United  States  v.  Carr,  1  Wood,  480;  Com- 
monwealth V.  Blodgett,  12  Metcalf,  56.  Intolerance  of  official  tyranny 
and  a  resolve  that  persons  who  suffered  from  it  should  have  redress  in  the 
ordinary  course  of  law,  which  prompted  the  resistance  to  general  warrants, 
appear  conspicuously  in  the  leading  case  of  Mostyn  v.  Fabrigas,  Cowper, 
161;  1  Smith's  Leading  Cases,  1027  (8  Am.  ed.).  The  action  was  trespass 
against  the  Governor  of  Minorca  for  the  arrest  of  a  Minorcan,  imprisoning 
him  for  six  days  and  banishing  him  for  a  year  from  the  island.  The 
jury  rendered  a  verdict  for  £4000,  which  was  sustained  by  the  Court  of 
Common  Pleas,  and  subsequently  on  a  writ  of  error  by  Lord  Mansfield  in 
one  of  the  many  admirable  judgments  which  show  that  Pope  did  not  err 
in  saying  that  much  was  lost  to  letters  when  Murray  chose  the  path 
of  jurisprudence.  It  was  contended  for  the  defence  that  the  Governor 
was  the  civil  and  military  head  of  the  island,  and  that  as  the  Arraval  of 
St.  Philips,  where  the  arrest  occurred,  was  a  fortified  place  absolutely 
under  his  control,  where  no  court  could  sit  without  his  permission,  it 
was  for  him  to  decide  what  discipline  and  security  required,  and  he 
should  not  be  made  answerable  for  a  defect  of  judgment.  Lord  Mansfield 
said,  in  delivering  judgment:  "It  has  been  insisted  that  supposing  an 
action  will  lie  for  an  injury  of  this  kind  committed  by  one  individual 
against  another  in  a  country  beyond  the  seas  but  within  the  dominion 
of  the  Crown  of  England,  yet  it  shall  not  emphatically  lie  against  the 
Governor.  In  answer  to  which  I  say  that  for  many  reasons,  if  it  did  not 
lie  against  any  other  man,  it  shall  emphatically  lie  against  the  Governor. 
...  If  the  king's  court  of  justice  cannot  hold  plea  in  such  a  case,  no 
other  court  can  do  it.  For  it  is  truly  said  that  the  Governor  is  in  the 
nature  of  a  viceroy;  and  therefore  locally  during  his  government  no  civil 
or  criminal  action  will  lie  against  him :  the  reason  is  that  upon  process  he 
might  be  subject  to  imprisonment.  But  here  the  injury  is  said  to  have 
happened  in  the  Arraval  of  St.  Philips,  where  without  his  leave  no  juris- 
diction can  exist.  If  that  be  so,  there  can  be  no  remedy  whatsoever  if  it 
is  not  in  the  king's  courts.  ...  In  Way  v.  Yally,  6  Mod.  195,  Justice 
Powell  says,  that  an  action  of  false  imprisonment  has  been  brought  here 
against  the  Governor  of  Jamaica  for  an  imprisonment  there.  ...  I 
remember,  early  in  my  time,  being  counsel  in  an  action  brought  by  a 
carpenter  in  the  train  of  artillery  against  Governor  Sabine,  who  was 
governor  of  Gibraltar,  and  who  had  barely  confirmed  the  sentence  of  a 
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done  in  the  administration  of  the  government  than  he  could 
have  been  under  the  reign  of  Louis  XIV. 

Notwithstanding  the  liberie,  egalitS^fraternite  which  the  Re- 
public has  taken  as  her  device,  her  officers  and  agents  do  not 
stand  on  the  same  level  before  the  law  as  their  fellow-citizens, 
and  may,  when  called  to  account  for  the  wrongs  done  in  their 
administrative  capacity,  have  the  case  removed  to  tribunals 
which  are  commissions  rather  than  courts,  and  look  on  the 
offence  from  a  governmental  point  of  view,  and  decide  in  a 
different  spirit  from  that  which  influences  ordinary  judges.^ 
The  privilege  extends  beyond  governmental  acts  and  acts 
done  under  color  of  an  authority  from  the  government  which 
it  has  not  conferred,  to  injuries  inflicted  incidentally  by  "  an 
official  in  the  discharge  of  his  official  duties."  "  Thus  if  a  cav- 
alry officer  when  under  orders  rides  from  one  place  to  another 
at  a  review  and  knocks  down  A,  a  spectator,  A  cannot  bring  an 
action  in  the  ordinary  courts."^  So  if  a  policeman  is  charged 
with  a  trespass  and  assault  and  battery  committed  by  break- 
ing into  a  monastery,  seizing  the  property  of  the  inmates,  and 
turning  them  out  of  doors,  and  relies  on  an  order  from  his 
superior  as  a  justification,  the  case  gives  rise  to  a  conflict  of 

court-martial  by  which  the  plaintiff  had  been  tried  and  sentenced  to 
be  whipped.  The  Governor  was  very  ably  defended,  but  nobody  ever 
thought  that  the  action  would  not  lie ;  and  it  being  proved  at  the  trial 
that  the  tradesmen  who  follow  the  train  are  not  liable  to  martial  law, 
the  court  were  of  that  opinion,  and  the  jury  accordingly  found  the  defend- 
ant guilty  of  the  trespass,  as  having  had  a  share  in  the  sentence,  and 
gave  £500  damages."  I  may  add  that  in  Hill  v.  Bigges,  3  Moore  (Privy 
Council),  465,  Lord  Brougham  seems  to  have  been  of  opinion  that  Lord 
Mansfield  went  too  far  in  stating  that  a  governor  is  not  locally  liable  to 
an  action,  and  said,  in  giving  judgment:  "It  is  not  at  all  necessary  that 
in  holding  a  governor  liable  to  be  sued,  we  should  hold  his  person  liable  to 
arrest  while  resident  in  his  government."  1  Smith's  Leading  Cases,  1060 
(8  Am.  ed.). 

1  De  Tocqueville,  L'Ancien  Regime  et  la  Revolution,  vol.  i.  ch.  iv.,  v., 
vi.,  pp.  103,  109,  115,  117;  Dicey,  Law  of  the  Constitution,  195,  224. 

^  De  Tocqueville,   L'Ancien   Regime  et  la  Revolution,  vol.  i. ;    De 
Tocqueville,  Democracy  in  America  (trans.);  Dicey,  Law  of  the  Consti- 
tution, 189,  2d  ed. 
*  Dicey,  Law  of  the  Constitution,  Lect.  v.  p.  192. 
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jurisdiction  and  is  referred  to  a  body  known  as  the  tribunal 
des  conjlits,  which  determines  whether  he  shall  be  heard  by 
the  civil  or  the  administrative  tribunals. 

The  protection  given  to  the  official  class  in  France  under 
all  forms  of  government  is  shown  by  the  following  citation 
from  De  Tocqueville's  Democracy  in  America :  — 

"In  the  Year  VIII.  of  the  French  Republic  a  Constitution 
was  drawn  up  in  which  the  following  clause  was  introduced  : 
*  Art.  75.  All  the  agents  of  the  government  below  the  rank 
of  ministers  can  be  prosecuted  for  offences  relating  to  their 
several  functions  only  by  virtue  of  a  decree  of  the  Conseil 
d'Etat,  in  which  case  the  prosecution  takes  place  before  the 
ordinary  tribunals.'  This  clause  survived  tlie  '  Constitution 
de  I'An  VIII.,'  and  it  is  still  maintained,  in  spite  of  the  just 
complaints  of  the  nation.  I  have  always  found  the  utmost 
difficulty  in  explaining  its  meaning  to  Englishmen  or  Ameri- 
cans. They  were  at  once  led  to  conclude  that  the  Conseil 
d'Etat  in  France  was  a  great  tribunal  established  in  the  cen- 
tre of  the  kingdom,  which  exercised  a  preliminary  and  some- 
what tyrannical  jurisdiction  in  all  political  causes.  But  when 
I  told  them  that  the  Conseil  d'Etat  was  not  a  judicial  body, 
in  the  common  sense  of  the  term,  but  an  administrative  coun- 
cil composed  of  men  dependent  on  the  Crown,  so  that  the 
king,  after  having  ordered  one  of  his  servants,  called  a  prefect, 
to  commit  an  injustice,  has  the  power  of  commanding  another 
of  his  servants,  called  a  counsellor  of  State,  to  prevent  the 
former  from  being  punished  ;  when  I  demonstrated  to  them 
that  the  citizen  who  has  been  injured  by  the  order  of  the 
sovereign  is  obliged  to  solicit  from  the  sovereign  permission  to 
obtain  redress,  —  they  refused  to  credit  so  flagrant  an  abuse, 
and  were  tempted  to  accuse  me  of  falsehood  or  of  ignorance. 
It  frequently  happened  before  the  Revolution  that  a  parlia- 
ment issued  a  warrant  against  a  public  officer  who  had  com- 
mitted an  offence,  and  sometimes  the  proceedings  were  stopped 
by  the  authority  of  the  Crown,  which  enforced  compliance 
with  its  absolute  and  despotic  will.  It  is  painful  to  perceive 
how  much  lower  we  are  sunk  than  our  forefathers,  since 
we  allow  things  to  pass  under  the  color  of  justice  and  the 
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sanction  of  the  law  which  violence  alone  could  impose  upon 
them."  1 

Men  do  not  change  the  ideas  which  have  been  generated 
under  a  form  of  government  which  has  endured  for  centu- 
ries, on  its  overthrow  ;  ^  and  Article  75,  which  De  Tocqueville 
treats  with  such  just  severity,  was  an  inheritance  from  the 
"ancien  rdgime,"  which  was  careful  to  screen  its  functiona- 
ries from  the  prosecutions  that  might  render  them  less  service- 
able.^ It  was  repealed  on  the  downfall  of  Napoleon  III.  by  the 
Provisional  Government ;  but  the  end  is  attained  through  the 
tribunal  des  conflits,  though  with  more  regard  for  the  forms 
of  justice.  * 

It  is  not  surprising  that  a  system  which  is  so  entirely  foreign 
to  the  genius  of  the  common  law  should  appear  incompre- 
hensible to  Englishmen  and  Americans.  It  stands  in  marked 
contrast  to  the  theory  and  practice  of  the  English  Govern- 
ment, which,  when  Massachusetts  was  on  the  eve  of  revolt, 
allowed  the  officers  and  men  who  had  fired  with  fatal  effect 
on  the  mob  which  was  assailing  the  guardhouse,  to  be  tried 
by  a  Boston  jury,  although  the  inhabitants  of  the  town 
were  much  incensed,  and  could  not  be  supposed  to  view  the 
occurrence  with  impartial  eyes.  The  conduct  of  the  minis- 
try in  this  regard  may  be  viewed  as  a  proof  that  the  Stamp 
Act  proceeded  from  an  error  of  judgment  rather  than  a 
fixed  design  to  crush  the  liberties  of  the  Colonies ;  and  the 

^  De  Tocqueville,  Democracy  in  America  (translation),  vol.  i.  ch.  vii. 
p.  131  (Cambridge,  Mass.,  1862);   Dicey,  Law  of  the  Constitution,  193. 

2  Dicey,  Law  of  the  Constitution,  ch.  v.  p.  172. 

8  L'Ancien  Regime  etla  Revolution,  ch.  iv.,  v.,  iv.,  103,  109,  115, 117. 

*  The  causeless  arrest  and  brutal  treatment  of  two  English  tourists  by 
a  French  brigadier,  as  reported  in  Macmillan's  Magazine  for  January, 
1887,  gives  an  idea  of  the  petty  though  vexatious  tyranny  arising  out  of 
the  exemption  of  the  ofl&cial  class  from  responsibility  in  the  ordinary 
course  of  law.  Were  such  a  wrong  done  in  England  or  the  United 
States,  a  suit  would  be  brought  for  false  imprisonment,  and  a  verdict  ren- 
dered for  heavy  damages,  and  if  the  amount  was  not  paid,  the  defendant 
might  be  arrested  upon  a  capias  and  confined  until  discharged  by  an  in- 
solvent court ;  but  no  redress  could  be  obtained  in  France.  See  Littell's 
Living  Age,  Feb.  19,  1887. 
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jury  justified  the  confidence  reposed  in  them  by  a  verdict  of 
acquittal. 

The  conception  of  the  sovereign  as  not  only  above  the  law, 
but  entitled  to  shield  his  servants  when  called  to  account  for 
acts  done  on  his  behalf,  has  been  familiar  to  despotism  in  all 
ages,  and  may,  as  the  example  of  France  proves,  be  adopted 
in  an  obnoxious  form  by  a  republic.  The  question  which  it 
involves  is.  Shall  there  be  one  law  for  the  government  and 
another  for  the  people  ?  or,  to  state  the  point  somewhat  differ- 
ently. Shall  an  individual  who  is  wronged  by  the  government 
be  denied  the  means  of  redress  which  he  would  have  if  the 
injury  were  inflicted  by  a  fellow-citizen  ?  It  was  a  vital  point 
in  the  long  struggle  of  the  English  people  for  freedom,  because 
the  bounds  of  the  royal  power  were  of  little  moment  if  when 
they  were  exceeded,  and  a  suit  was  brought  for  redress,  it  could 
be  defeated  on  the  plea  that  the  act  was  done  on  behalf  of  the 
king,  and  the  proceeding  was  in  effect  against  him.^  Such 
was  virtually  the  ground  taken  in  Lee  v.  The  United  States, ^ 
where  it  was  contended  that  if  an  ejectment  or  replevin  was 
brought  to  regain  the  possession  of  goods  or  land,  and  the 
Attorney-General  intimated  that  they  were  taken  and  with- 
held at  the  command  of  the  President  or  under  an  act  of 
Congress,  the  court  must  stay  the  proceeding,  although  the 
seizure  was  confessedly  illegal.  The  contention  was,  for- 
tunately, overruled  by  a  majority  of  one ;  and  when  a  like 
defence  was  set  up  in  Poindexter  v.  Greenhow,^  on  behalf  of 
the  State  of  Virginia,  judgment  was  rendered  for  the  plaintiff 
by  a  divided  court.  The  question  may  now  be  regarded  as 
resolved  in  favor  of  freedom ;  and  the  only  break  that  I  am 
aware  of  in  the  chain  of  decisions  is  Hartranft's  Appeal,* 
where  the  Supreme  Court  of  Pennsylvania  held  not  only  that 
the  Governor  of  Pennsylvania  might  decline  to  appear  in 
obedience  to  a  subpoena  and  testify  what  had  occurred  while 
the  troops  were  acting  under  his  orders  for  the  suppression 
of  a  riot,  but  that  the  privilege  was  shared  by  his  aides- 
de-camp. 

1  Dicey,  Law  of  the  Constitution,  206,  208. 

2  106  U.  S.  8  114  U.  S.  270.  *  85  Pa.  433. 
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The  former  point  may  have  been  well  taken,  because  the 
chief  magistrate  of  a  State  is  entitled  to  decide  whether  his 
official  duties  admit  of  his  absence  from  the  seat  of  govern- 
ment, and  he  might,  if  he  were  subject  to  process,  be  im- 
prisoned ;  ^  but  it  is  not  easy  to  discover  any  ground  for  the 
latter.  A  governor,  like  the  President,  cannot  be  compelled 
to  explain  before  a  judicial  tribunal  why  he  thought  it  neces- 
sary to  call  out  the  militia,^  or  exercise  any  other  power  con- 
ferred on  him  by  the  Constitution,  but  should,  as  it  would 
seem,  be  willing  to  state  what  he  did  or  witnessed  while  act- 
ing as  commander-in-chief,  so  far  as  it  bears  on  any  question 
that  concerns  the  property  or  liberty  of  a  citizen  ;  and  such 
is  certainly  the  duty  of  his  subordinates,  whether  dressed  in 
uniform  or  wearing  a  civil  garb.  As  there  was  no  indictment 
or  specific  charge  before  the  grand  jury,  and  the  investigation 
on  which  they  had  entered  was  political  rather  than  judicial, 
they  might  have  asked  many  questions  which  the  aides-de- 
camp could  not  have  been  compelled  to  answer ;  but  this  did 
not  justify  the  refusal  to  attend. 

1  Mostyn  v.  Fabrigas,  Cowper,  161;  1  Smith's  Leading  Cases,  1038, 
1060  ;  Hall  v.  Bigge,  3  Moore,  P.  C.  465;  ante,  p.  141. 

2  Thompson  v.  The  German  Valley  R.  R.,  22  N.  J.  Equity,  111;  Hart- 
ranft's  Appeal,  4  Norris,  433,  446. 
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LECTURE  IX. 

The  English  Constitution.  —  Its  Relation  to  the  Constitution  of  the 
United  States.  —  The  Ancient  Powers  of  the  King,  the  Lords,  and 
the  Commons.  —  The  Early  and  Persistent  Development  of  Represen- 
tative Government  in  England  contrasted  with  its  Failure  or  Sup- 
pression in  France  and  Spain.  —  The  Relation  of  the  Legislature  to 
the  Judiciary  in  England  and  in  France.  —  The  Curia  Regis  and  its 
Division  into  the  Exchequer,  King's  Bench,  and  Common  Pleas, 
compared  with  the  Cour  du  Rot  and  its  Transformation  into  the 
Parliament  of  Paris.  —  The  Privy  Council.  —  The  Star  Chamber.  — 
The  Relation  of  the  King  to  the  Judiciary. 

I  PROPOSE  in  the  following  pages  to  give  some  account  of 
the  growth  and  development  of  the  English  Constitution,  and 
contrast  its  distinctive  features  with  those  of  the  government 
under  which  we  live. 

It  has  often  been  said  that  the  design  of  the  Constitution 
of  the  United  States  was  drawn  from  the  English  Constitu- 
tion ;  and  there  is  a  general,  or  what  may  be  termed  family, 
resemblance  in  the  structure  of  the  two  governments  which 
is  too  close  to  be  fortuitous,  and  shows  that  the  remark  is  just. 
It  is  not  less  plain  that  this  likeness  is  attended  with  great 
and  essential  differences,  resulting  not  so  much  from  choice 
as  from  the  force  of  circumstances  which  rendered  the  insti- 
tutions of  the  mother-country  inapplicable  here.  The  com- 
parison is  the  more  difficult  because  the  English  Constitution 
is  not  a  constant  quantity.  Like  the  glacier,  which  though 
seemingly  fixed  and  rigid  is  yet  plastic,  and  suffers  a  continual 
change,  it  has  varied  in  each  century,  and  sometimes  with 
each  successive  generation.  The  system  which  prevailed 
under  the  Tudors  differed  essentially  from  that  which  was 
established  at  the  Revolution  in  1688,  and  this  has  been 
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subjected  in  our  own  times  to  almost  as  great  a  change.  It  is 
therefore  important,  in  reasoning  from  English  institutions  to 
our  own,  to  remember  that  the  government  under  which  our 
forefathers  were  born,  and  from  which  they  derived  their 
ideas  of  constitutional  freedom,  was  not  identical  with  that 
which  exists  in  England  at  the  present  day.  The  origin  and 
development  of  the  English  Constitution  are  consequently  a 
study  which  should  be  cultivated  by  every  American,  not 
only  for  its  intrinsic  value,  but  for  the  light  which  it  sheds  on 
the  laws  and  institutions  of  the  United  States. 

The  government  of  the  United  States  is  essentially  limited. 
If  this  ma}^  also  be  said  of  the  English  government,  the 
extent  and  nature  of  the  restraints  are  in  many  respects  dif- 
ferent. The  English  government  was,  in  the  form  which  it 
assumed  in  the  reign  of  Edward  I.  and  retained  for  centuries, 
limited  by  the  mode  in  which  authority  was  distributed 
among  the  several  parts.  The  king  had  no  power  to  make, 
abrogate,  or  even  interpret  the  law.^  Parliament  could  not 
legislate  without  the  concurrence  of  the  Crown.  The  execu- 
tive power  resided  in  the  king,  and  subordinately  in  the  offi- 
cers and  magistrates  whom  he  appointed.  He  was  then  in 
fact,  as  he  still  is  theoretically,  the  commander-in-chief  who 
led  the  feudal  array  and  the  militia  of  the  shires  for  the 
defence  of  the  realm  or  to  foreign  conquest,  and  he  was  also 
the  chief  magistrate  to  whom  belonged  the  duty  of  seeing  that 
the  laws  were  enforced.  On  the  qualities  or  defects,  the 
vigor  or  imbecility,  of  the  monarch,  depended  the  repose,  the 
safety,  the  greatness  of  the  kingdom.  If  Henry  V.  or  Queen 
Elizabeth  could  raise  England  to  a  foremost  place  among  the 
nations,  she  might  be  no  less  depressed  by  a  Henry  VI.  or 
Charles  II.  Still,  the  king  could  not  engage  successfully 
in  any  great  or  protracted  enterprise,  or  provide  effectually 
against  invasion,  without  the  aid  of  Parliament.  It  was  not 
merely  that  the  right  of  levying  taxes  lay  with  the  Lords  and 
Commons.     They  were,  as  every  king  of  England  who  per- 

1  Prohibitions  del  Roy,  12  Reports,  63,  74;  Campbell's  Lives  of  the 
Chief-Justices,  271,  275. 
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sistently  transgressed  the  limits  set  by  the  Constitution  found 
to  his  cost,  superior  in  military  strength  to  any  force  that 
could  be  mustered  by  the  Crown.  It  was,  moreover,  the  sin- 
gular merit  of  the  English  Constitution,  as  it  existed  in  those 
earlier  times,  that  while  the  Upper  and  Lower  Houses  were 
diverse,  and  counterpoised  each  other  as  well  as  the  power  of 
the  Crown,  they  were  3'et,  thanks  to  the  high-spirited  knights 
who  represented  the  shires  and  formed  a  connecting  link  be- 
tween the  aristocracy  and  the  people,  rarely  disunited  when 
grievances  were  to  be  redressed,  a  profligate  minister  pun- 
ished, or  a  feeble  or  unworthy  monarch  deposed.  As  no 
material  change  could  be  made  in  the  laws  without  their  con- 
currence, so  it  was  not  easy  to  resist  any  legislative  reform 
on  which  they  insisted  ;  and  they  had  in  the  right  of  the  Com- 
mons to  impeach,  and  of  the  Peers  to  convict  and  sentence,  a 
weapon  of  which  all  public  men  stood  in  awe,  and  which, 
though  grossly  abused,  was  on  the  whole  favorable  to  liberty 
and  good  government. 

The  laws  were  originally  promulgated  by  the  king,  with 
the  advice  and  consent  of  Parliament ;  ^  but  the  legislative 
power  gradually  passed  from  his  hands  to  those  of  the  Lords 
and  Commons.  This  was  not  merely  an  outgrowth  of  Teu- 
tonic and  Scandinavian  freedom,  but  resulted  from  the  feudal 
organization  which  defined  the  obligations  of  the  subject  and 
made  his  concurrence  essential  to  a  change.  So  the  king's 
dues,  as  lord  paramount,  were  fixed  by  custom,  and  could 
not  rightfully  be  increased  without  the  consent  of  those  who 
held  of  him  as  tenants.  The  Great  Charter  accordingly  de- 
clared that  except  "  for  ransoming  our  body,  making  our 
first-born  son  a  knight,  and  for  once  marrying  our  eldest 
daughter,  no  scutage  or  aid  shall  be  imposed  save  by  the 
Common  Council  of  the  realm."  ^  And  although  this  clause 
was  omitted  from  the  Charter  as  re-issued  in  the  reign  of 
Henry  IH.,  it  was  measurably  re-enacted  by  Edward  I.  and 
became  an  integral  though  often  violated  part  of  the  Con- 

1  2  Parliaraentary  History,  365;  1  Green's  History  of  the  English 
People,  461. 

2  Stubbs'  Documents,  290. 
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stitution.^  Parliament  thus  acquired  the  power  of  taxation, 
—  which  is  the  key  to  every  other,  —  and  with  it  ultimately 
the  entire  control  of  the  government. 

The  king  originally  exercised  a  somewhat  arbitrary  dis- 
cretion in  summoning  the  Great  Council  (which  was  the 
source  of  Parliament),  and  might  convene  his  creatures  or 
dependents,  to  the  exclusion  of  the  persons  whom  the  custom 
of  the  realm  and  their  position  best  entitled  to  be  present. 
Magna  Charta  guarded  against  this  abuse  by  providing  that 
the  prelates  and  greater  barons  should  be  summoned  by  writ, 
and  that  all  tenants  in  capite  should  have  forty  days'  notice, 
through  the  sheriffs  and  bailiffs  of  their  respective  counties. 
The  holder  in  chief  of  a  single  knight's  fee  seems  to  have 
been  as  much  entitled  to  share  in  the  deliberations  of  the 
Great  Council,  of  common  right  and  by  virtue  of  this 
clause,  as  the  most  powerful  earl.  Baron  was  simply  Nor- 
man-French for  "  man,"  and  the  king's  men,  or  tenants  in  cap- 
ites were  "barons,"  whether  their  holding  was  limited  to  a  few 
acres  or  extended  over  half  a  county.  But  the  lesser  barons 
were  slow  to  avail  themselves  of  a  costly  and  laborious  privi 
lege,  and  assembled  in  their  respective  counties  to  ratify  or 
assess  the  grants  made  by  the  great  lords.^ 

The  Great  Council  as  thus  constituted,  like  the  Witenage- 
mote  of  the  Saxon  kings  and  the  biennial  meetings  of  the 
Franks  under  Charlemagne,  was  an  assembly  of  notables,  or 
rather  of  the  classes  which  then  bore  sway  in  Europe,^  and 
may  be  likened  to  the  populus  of  the  early  days  of  Rome, 
which,  although  a  comparatively  small  portion  of  the  inhabit- 
ants, was  yet  the  only  people  recognized  by  the  law.  It  was 
not  a  representative  assembly  except  in  the  sense  in  which  a 
part  of  a  political  body  may  act  for  the  whole,  or  a  quorum 
be  held  to  represent  the  House  of  Commons.*  Those  who 
came,  spoke  for  themselves,  and  their  votes  were  not,  as  it 

1  1  Green's  History  of  the  English  People,  290 ;  2  Institutes,  529. 

2  Stubbs'  Constitutional  History  of  England,  sections  123, 124, 190, 201. 
«  Thierry,  Lettres  sur  I'Histoire  de  France,  lettre  xxv.  pp.  294,  297. 

*  Guizot's  Representative  Government,  Part  I.,  lecture  xx.;  Part  II., 
lecture  iv. 
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would  seem,  necessarily  binding  on  others  who  remained  at 
home.^ 

Fortunately  the  English  prelates  and  nobles  were  not 
unworthy  of  their  exalted  trust,  and  had,  as  Magna  Charta 
abundantly  shows,  a  catholic  regard  for  human  rights  which 
was  singular  in  that  age,  and  would  have  been  admirable  in 
any  epoch.  But  for  this  liberal  temper  the  prejudices  of 
caste  would  hardly  have  been  overcome,  and  the  way  pre- 
pared for  seating  the  burgher  as  the  representative  of  his 
town  side  by  side  with  the  belted  knight.  The  change  was 
gradual,  and  resulted  not  so  much  from  design  as  from  the 
exigences  of  the  struggle  between  the  baronage  and  the  Crown, 
which  lasted  throughout  the  greater  part  of  the  thirteenth 
century,  and  made  both  parties  desirous  of  popular  support. 

The  County  Court  was  then  a  centre  of  political  life  in 
England,  where  the  freeholders  met  at  the  call  of  the  sheriff 
to  exercise  their  customary  privileges  and  respond  to  the  de- 
mands made  on  behalf  of  the  king.  Not  only  were  conser- 
vators of  the  peace  chosen  in  each  county  by  a  popular  vote, 
but  the  statute  of  Westminster  and  the  Articuli  svper  Chartas, 
passed  in  the  fifth  and  twenty-eighth  years  of  Edward  I., 
provided  for  the  election  of  sheriffs  and  coroners  ;  and  it  was 
also  enacted  that  the  Great  Charter  and  the  Charter  of  the 
Forest  should  be  read  four  times  in  the  year  before  the  as- 
sembled people  in  each  county,  and  that  they  should  choose 
"  three  substantial  men  to  hear  and  determine  such  plaints  as 
shall  be  made  upon  all  those  that  commit  or  offend  against 
any  point  contained  in  the  aforesaid  charters."  ^ 

It  is  not,  therefore,  surprising  that  during  the  contest  for 
freedom  which  signalized  the  reigns  of  John  and  Henry  III., 
knights  should  have  been  summoned  from  each  shire  to  Par- 

1  Stubbs'  Constitutional  Histoiy  of  England,  sections  190,  201,  208. 
Agreeably  to  Guizot,  the  tenants  in  capite  exercised  the  right  of  le^^ing 
imposts  on  all  the  proprietors  in  the  kingdom  (Guizot's  Representative 
Government,  Part  II. ,  lecture  xi.) ;  but  there  seems  to  have  been  no  set- 
tled rule. 

2  2  Institutes,  174, 176,  538,  558, 559*  Statute  of  Westminster  I.  c.  10; 
Articuli  super  Chartas,  c.  1,  8. 
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liament,  who,  although  elected  in  the  first  instance  by  the 
tenants-in-chief,  were  soon  afterwards  voted  for  by  the  great 
body  of  the  freeholders.  Representatives  were  first  chosen 
by  the  boroughs  at  the  call  of  Simon  de  Montfort  in  1266 ; 
but  it  was  not  until  the  close  of  the  century,  during  the  last 
years  of  Edward  I.,  that  their  presence  became  a  customary 
and  established  right.^  Then,  and  for  some  time  afterwards, 
Parliament  was  but  a  single  body ;  and  its  division  into  two 
branches  dates  from  the  reign  of  Edward  III.,  when  the 
knights  and  burgesses  coalesced  to  form  the  lower  house.^ 

It  was  this  admixture  of  the  aristocratic  and  civic  elements 
which  gave  its  distinctive  character  to  the  House  of  Com- 
mons and  conduced  more  than  any  other  feature  to  the 
development  of  the  Constitution.  The  knights  of  the  shire 
were  for  the  greater  part  not  less  well-descended  than  the 
peers,  and  some  of  them  could  boast  a  more  ancient  lineage. 
They  it  was  who  gave  the  edge  and  temper  requisite  for  the 
long  contest  with  the  Crown,  and  kept  the  lower  house  in 
unison  with  the  upper ;  while  the  representatives  of  the 
boroughs  checked  the  tendency  to  class  legislation,  and  were 
at  times  a  salutary  support  to  the  throne.^ 

The  substitution  of  delegates  for  the  popular  assemblies  of 
the  Anglo-Saxons,  Franks,  and  other  Germanic  tribes  was 
not  peculiar  to  England,  but  the  result  of  causes  which  were 
more  or  less  effectually  at  work  throughout  Western  Europe, 
and  gave  the  Middle  Ages  an  energy  and  a  freedom  that  were 
wanting  to  the  Renaissance,  notwithstanding  its  "  sweetness 
and.  light."  *  Power  was  distributed  among  the  Church,  the 
Crown,  the  barons,  and  the  free  cities  or  communes ;  and  their 

1  1  Green's  History  of  the  English  People,  354,  358. 

2  2  Institutes,  267;  1  Green's  History  of  the  English  People,  414. 

8  A  principal  cause  of  this  result  was  that  the  English  gentry  were  not, 
like  the  corresponding  class  on  the  Continent,  a  caste  separated  by  an 
insuperable  barrier  and  distinguished  by  peculiar  privileges.  On  the 
death  of  an  earl  or  a  barou,  the  title  descended,  with  the  estate  to  his  eldest 
son;  but  the  younger  children  were,  with  the  rest  of  the  untitled  gentry, 
merely  commoners  and  equal  before  the  law  with  the  humblest  freeholder. 

*  Thierry,  Lettres  sur  I'Histoire  de  France,  153,  299;  Lettres  13-25, 

I.,  n..  III. 
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antagonism  evoked  the  manly  qualities  that  are  essential  to 
freedom,  with  a  fulness  not  easily  paralleled  in  peaceful  times. . 
Unfortunately,  the  lesson,  save  in  England,  was  taught  to 
classes,  and  not  to  the  nation  as  a  whole ;  and  the  Crown,  as 
representing  the  whole  people,  finally  became  predominant.^ 
The  manliness,  the  energy,  the  perseverance,  and  the  love  of 
freedom  which  had  been  called  forth  during  this  long  struggle 
did  not,  however,  sink  in  the  ground,  and  it  is  not  surprising 
that  a  race  so  nurtured  should  have  risen  in  the  succeeding 
centuries  to  the  pinnacles  of  science,  literature,  and  art. 

The  germ  of  representative  institutions  was  inherent  in 
the  Teutonic  race,  and  fructified  wherever  circumstances 
favored  its  growth.  Nothing  is  more  just  than  Madame  de 
Stael's  saying,  that  liberty  in  Europe  is  from  of  old,  despo- 
tism of  yesterday .2  Philippe  le  Bel  manifested  his  sense  of 
the  aid  to  be  derived  from  popular  opinion  by  summoning 
the  deputies  of  the  towns  to  the  assembly  of  the  States- 
General  which  he  convened  in  1302  as  a  means  of  enlisting 
the  nation  on  his  side  in  his  mortal  quarrel  with  Boniface 
VIII. ;  and  they  sat  in  the  Castilian  Cortes  in  the  beginning 
of  the  twelfth  century,  and  in  that  of  Aragon  at  a  much 
earlier  period.  The  liberties  of  Aragon  were  indeed  estab- 
lished on  a  firmer  basis,  and  attended  with  stronger  guaran- 
ties than  those  of  England  or  any  other  European  kingdom,^ 
and  would  presumably  have  been  maintained  by  the  high 
spirit  and  sagacious  patriotism  of  the  Aragonese,  but  for  a 
singular  concurrence  of  adverse  causes.  One  of  these  was 
the  conquest  and  absorption  of  southern  Spain,  and  with  it 
of  a  mongrel  race,  which,  though  not  wanting  in  culture  and 
refinement,  was  yet  accustomed  to  despotic  rule,  and  had 
never  practised  the  difficult  art  of  self-government.*   Another 

1  Thierry,  Lettres  sur  THistoire  de  France ;  History  of  the  Tiers  Etat, 
1,  111 ;  Guizot,  History  of  Civilization  in  France;  Sismondi,  History  of  the 
Italian  Republics. 

2  See  Mignet,  La  Feodalite,  premiere  partie,  ch.  i.  note  11. 

*  Introduction  to  Robertson's  History  of  Charles  V.,  sec.  30. 

*  Had  the  Moors  been  truly  civilized,  Morocco,  whence  they  came, 
and  to  which  many  hundreds  of  thousands  returned  after  the  re-conquest, 
would  not  have  remained  in  a  serai-barbarous  condition. 
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and  not  less  potent  influence  was  the  ominous,  though  seem- 
ingly fortunate,  marriages  through  which  the  various  Spanish 
States  were  consolidated,  and  finally  became  part  of  a  gigan- 
tic empire  under  the  arbitrar}^  sway  of  Charles  V.  and  his 
bigoted  successor.  Moreover,  the  Castilian  nobles,  who,  like 
the  French,  seem  to  have  been  indifferent  to  political  liberty, 
and  careful  only  for  the  distinction  to  be  acquired  in  courts 
and  camps,  acquiesced  in  their  exclusion  from  the  Cortes  in 
1438  on  the  pretext  that  they  should  not  take  part  in  voting 
imposts  from  which  they  were  exempt ;  and  the  towns,  left  to 
their  own  resources,  were  shorn  of  their  privileges,  and  finally 
succumbed  to  the  arms  of  Charles  V.,  after  an  unavailing 
revolt  led  by  the  heroic  Juan  de  Padilla.^  The  Emperor 
used  his  victory  with  moderation,  and  occasionally  convened 
the  Cortes,  which  gave  more  than  one  proof  that  it  had  not 
entirely  lost  its  ancient  spirit;  but  its  consideration  and  influ- 
ence constantly  declined,  and  during  the  reign  of  his  suc- 
cessor it  ceased  to  have  any  real  significance.  Freedom  could 
hardly  endure  in  Aragon  after  it  had  ceased  to  exist  in  the 
rest  of  the  peninsula ;  but  it  was  not  extinguished  until 
the  close  of  the  reign  of  Philip  II.,  and  was  conceded  to  the 
obscure  Basque  provinces  by  kings  who  felt  secure  in  the 
loyalty  of  the  inhabitants. 

Far  different  was  the  course  of  events  in  England,  where 
representative  government  escaped  the  dangers  which  proved 
fatal  to  it  in  Continental  Europe,  and  came  down  in  an  un- 
broken line  as  the  birthright  of  the  Anglo-Saxon  race  on  both 
sides  of  the  Atlantic.  This  result  was,  as  I  have  elsewhere 
remarked,  largely  due  to  the  good  sense  and  patriotism  of 
the  -English  gentry,  who  laid  aside  the  pride  of  birth  and 
coalesced  with  the  burghers  to  form  in  the  House  of  Com- 
mons the  most  enduring  bulwark  that  freedom  has  ever  had 
in  any  age  or  country .2 

^  See  Hamel,  Histoire  Constitutionelle  de  la  Monarchic  Espagnole, 
ch.  ii.  pp.  213,  ch.  iii.  p.  258;  Robertson's  History  of  Charles  V.,  book  iii. ; 
and  Chatham's  remarks  in  1770  in  the  House  of  Lords,  Thackeray's  Life 
of  Chatham,  sec.  2,  p.  18. 

2  Mr.  Freeman  insists  on  the  continuity  of  English  freedom  as  con- 
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Had  not  the  battle  against  arbitrary  power  been  fought 
from  age  to  age  in  Parliament,  free  institutions  would  hardly 

trasted  with  the  course  of  events  in  France,  and  that  the  Council  of  the 
Norman  and  Angevin  kings  was  the  lineal  descendant  of  the  Witenagemote 
as  that  came  from  the  popular  assemblies  so  graphically  described  by 
Tacitus.  There  can  be  little  doubt,  however,  that  the  Constitution  of  the 
Great  Council  was  essentially  feudal,  and  that  the  Parliament  which 
assembled  at  the  summons  of  Philip  Augustus  to  try  and  condemn  King 
John,  was  analogous  to  the  Parliament  which  John  held  at  Westminster, 
each  consisting  of  the  tenants  in  capite,  who  held  immediately  of  the 
Crown,  and  such  others  as  the  king  might  see  fit  to  call  in  as  advisers. 
Still,  the  feudal  system  was  itself  of  Teutonic  origin,  though  moulded  by 
the  force  of  circumstances,  and  arose  from  the  customs  and  modes  of 
thought  which  the  German  warrior  brought  from  his  ancestral  forests  to 
the  lands  which  he  subdued  and  colonized.  Freeman's  Growth  of  the 
English  Constitution,  eh.  ii.  p.  91. 

We  may  also  believe,  notwithstanding  the  view  taken  by  Mr.  Freeman, 
that  the  convocation  of  the  States- General  by  Philip  the  Fair  was  not 
due  to  a  theoretic  desire  for  change,  but  resulted  from  the  same  causes 
which  led  Edward  I.  to  follow  the  lesson  set  by  Simon  de  Montfort,  by 
giving  the  representatives  of  the  English  boroughs  a  seat  in  the  House  of 
Commons.  Thierry,  History  of  the  Tiers  Etat,  ch.  ii.  p.  61.  The  Tiers 
Etat  had  grown  in  strength  and  consideration  on  both  sides  of  the  Chan- 
nel, and  it  was  important  for  the  Crown  to  secure  the  moral  support  of 
a  body  which  had  repeatedly  shown  that  it  could  render  material  aid  both 
with  subsidies  and  arms.  Thierry,  Lettres  sur  I'Histoire  de  France, 
lettre  1,  xxv.  17,  299. 

"  The  kings  of  France  found  in  the  cities  reconstituted  in  munici- 
pal form  what  the  citizen  renders  to  the  State,  but  what  the  barons  would 
not  or  could  not  render,  —  a  real  submission,  regular  subsidies,  a  militia 
capable  of  discipline."  History  of  the  Tiers  Etat,  ch.  ii.  p.  63;  trans- 
lated by  the  Rev.  T.  B.  Wells,  p.  47.  Whatever  was  essayed  in  England 
with  a  view  to  economy  and  order  in  the  collection  and  expenditure 
of  the  revenue,  and  imposing  a  restraint  on  the  arbitrary  power  of  the 
Crown,  was  also  attempted  in  France,  though  with  a  less  fortunate  result. 
History  of  the  Tiers  Etat,  ch.  ii.  pp.  63,  69. 

The  failure  may  be  ascribed  to  two  causes,  —  one,  the  instability  of  the 
Celtic  race,  who  were  loyal  to  persons  rather  than  principles;  the  other, 
the  effect  of  Roman  domination  in  extinguishing  the  capacity  for  self- 
government.  The  difference  of  race  kept  the  nobility  and  people  asun- 
der, and  prevented  that  sincere  co-operation  of  the  various  orders  which 
had  a  marked  and  beneficent  influence  on  the  growth  of  English  freedom. 
History  of  the  Tiers  Etat,  ch.  vii.  pp.  224,  243.  See  Sully's  Memoirs 
for  the  ingenious  device  by  which  that  sagacious  minister  frustrated  the 
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have  taken  root  here,  or  been  successfully  vindicated  in  the 
War  of  Independence.  In  renouncing  our  allegiance  to 
George  III.  we  simply  followed  the  line  of  precedents,  which, 
beginning  with  the  revolt  that  extorted  Magna  Charta,  and 
including  the  deposition  of  Richard  II.  and  Charles  I.,  led  to 
the  Revolution  of  1688  and  the  final  expulsion  of  the  Stuarts. 
Washington  is  ours ;  but  he  was  the  successor  of  a  long  roll 
of  worthies,  who,  in  establishing  the  principle  that  taxation 
should  not  be  imposed  without  representation,  prepared  the 
way  for  the  edifice  of  constitutional  freedom  in  lands  that 
were  as  yet  unknown. 

The  value  of  a  method  through  which  the  citizens  of 
an  extensive  and  densely  peopled  country  may  control  the 
conduct  of  public  affairs  without  the  disorders  that  must 
inevitably  ensue  where  the  masses  are  convened  to  consider 
questions  which  concern  their  feelings  and  interests,  may  be 
regarded  as  the  most  fortunate  political  discovery  of  any  age. 
By  enabling  the  people  of  an  entire  country  to  unite  under 
one  political  head  without  forfeiting  their  freedom,  it  has 
done  more  to  elevate  mankind  than  all  the  boasted  inven- 

attempt  of  the  Notables  under  Henri  IV.  to  obtain  some  control  over  the 
finances. 

It  may  appear  singular  that  tribes  so  nearly  akin  as  were  the  conquerors 
of  Gaul  and  Britain,  and  whose  institutions  were  so  much  alike  in  the 
eighth  and  as  late  as  the  twelfth  century,  should  have  diverged  so  widely 
in  after  years.  The  cause  was  not  that  the  Anglo-Saxons  were  supe- 
rior to  the  other  Germanic  tribes,  but  that  they  formed  the  bulk  of  tlie 
people  who  were  subsequently  known  as  Englishmen ;  while  the  conquer- 
ing race  was  in  France  a  merely  superficial  layer,  and  the  great  body  of 
the  population  consisted  of  Gallo-Romans  long  inured  to  servitude  and 
who  had  forgotten  the  very  name  of  freedom.  No  such  union,  therefore, 
was  possible  as  that  which  fused  Norman  and  Saxon  into  one  people,  and 
rendered  the  knight  of  the  shire  willing  to  sit  in  the  House  of  Commons. 
Thierry,  History  of  the  Tiers  Etat,  ch.  vii.  pp.  237,  243,  250.  Certainly  no 
race  ever  gave  greater  proofs  of  vitality  and  endurance  than  did  the  Franks; 
and  their  biennial  assemblies  were  as  clearly  offshoots  of  the  popular  meet- 
ings of  the  Germanic  tribes  as  was  the  Witenagemote  of  the  Anglo-Saxons. 
Had  the  energy  which  was  so  lavishly  expended  under  Charlemagne  over 
the  vast  area  extending  from  the  Apennines  and  Pyrenees  to  the  German 
Ocean  been  confined  within  narrower  limits,  the  political  destiny  of  France 
might  have  been  akin  to  that  of  England. 
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tions  of  modern  science.  Such  a  result  was  unknown  to 
antiquity,  where  liberty  was  incompatible  with  an  enlarge- 
ment of  the  State  that  would  render  it  impracticable  for  the 
citizens  to  assemble  within  the  city  walls  for  deliberation  or 
defence.  The  inhabitants  of  Attica,  or  of  so  much  of  the 
Campagna  as  constituted  the  territory  of  early  Rome,  might 
meet  in  the  market-place  and  proceed  to  a  choice  that  would 
be  intelligently  made  and  express  the  deliberate  opinion  of 
the  majority,  especially  where  they  were  organized  as  at 
Rome,  and  voted  by  centuries  or  tribes ;  but  no  such  result 
was  possible  after  the  right  of  citizenship  had  been  dissemi- 
nated by  grant  or  colonization  throughout  Italy  and  bej^ond 
the  sea.  Personally,  the  privilege  was  of  the  utmost  value  ; 
but  its  political  effect  was  neutralized  by  the  impossibility 
of  bringing  such  a  mass  of  voters  to  the  capital,  and  of  their 
proceeding  deliberatively  when  there  ;  and  the  suffrage  prac- 
tically devolved  on  the  populace  of  the  Forum.  Had  the  con- 
ception of  an  assembly  composed  of  delegates  from  the  Italian 
towns  occurred  to  the  Gracchi  or  been  entertained  by  Marius, 
the  Social  War  might  have  been  averted,  or  attended  with 
happier  results,  and  civilization,  purified  by  Christianity,  have 
been  handed  down  in  an  unbroken  line  to  modern  times. 

Such  a  plan  would  have  seemed  visionary  to  the  factions 
on  either  side ;  and  the  conviction  that  liberty  and  union, 
which  have  been  happily  allied  in  our  own  land,  were  irrec- 
oncilable, contributed  to  keep  the  States  of  Italy  and  Greece, 
and  the  republics  of  the  Middle  Ages,  at  a  jealous  distance, 
until  they  were  finally  consolidated  by  the  sword.^ 

If  we  now  turn  from  the  department  which  enacts  to  that 
which  interprets  and  applies  the  law,  it  will  appear  that  the 
judiciary  could  not  until  a  comparatively  recent  period  be  re- 
garded as  a  distinct  or  independent  department  of  the  Eng- 
lish government.  To  comprehend  its  origin  we  must  go  back 
to  the  Aula  Begia,  where  the  legislative,  financial,  and  judi- 

1  Among  the  nations  of  antiquity  the  extension  of  the  State  was  in- 
compatible with  the  progress  of  civilization;  either  the  State  must  be 
dislocated,  or  a  despotism  would  prevail.  Guizot's  Representative  Gov- 
ernment, lecture  x.  p.  124  (London,  1852). 
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cial  business  of  the  State  were  administered  by  the  king,  with 
the  advice  or  consent  of  an  assembly  known  as  the  Great,  or 
Common,  Council.^  This  consisted  of  the  prelates,  the  tenants 
in  capite  or  barons,  the  great  officers  of  the  realm,  and  such 
other  persons  as  the  king  saw  fit  to  summon,  in  view  of  their 
experience,  influence,  or  legal  knowledge .^ 

Its  functions  were  not  legally  or  accurately  defined,  but 
varied  with  the  occasion ;  and  as  the  country  passed  from  the 
absolute  rule  of  William  the  Conqueror  to  a  limited  monarchy 
under  Edward  III.,  there  was  a  constant  and  increasing  ten- 
dency to  the  organization  without  which  power  cannot  well 
be  efficient.  The  barons  would  not  necessarily  be  convened 
for  judgment  unless  the  plaintiff  or  defendant  was  a  tenant  in 
capite  ;  the  jurists  took  no  part  in  the  grant  of  aids  or  subsi- 
dies ;  and  neither  body  would  ordinarily  be  consulted  when 
the  question  was  one  of  expenditure  or  administration.  Still, 
the  presence  of  men  learned  in  the  law  might  be  serviceable 
to  the  Crown  in  cases  where  they  could  not  vote,  and  the 
barons  might  insist  on  making  their  voice  heard  when 
alliances  were  to  be  contracted,  war  declared,  or  grievances 
redressed. 3  Like  the  analogous  body  which  gave  birth  to  the 
Pailiament  of  Paris,  the  Great  Council  was  by  turns  a  court, 
a  legislative  assembly,  and  a  committee  for  auditing  the  public 
accounts  and  supervising  the  collection  of  the  revenue.* 
Such  a  multiplicity  of  functions  was  necessarily  disadvanta- 
geous, and  convenience  and  policy  required  the  establishment 
of  tribunals  which  should  be  exclusively  engaged  in  adminis- 
tering justice  and  punishing  offences  against  the  Crown. 

1  Stubbs'  Constitutional  History  of  England,  vol.  i.  ch.  xi.  p.  372;  ch. 
xiii.  p.  598. 

2  See  Stubbs'  Constitutional  History  of  England,  vol.  ii.  ch.  xv.  pp. 
258,  259;  vol.  iii.  ch.  i.  pp.  395,  445. 

3  Stubbs'  Constitutional  History  of  England,  vol.  i.  ch.  xi.  p.  352.  On 
the  cognate  question  of  the  origin  and  transformation  of  La  Cour  du  Roi 
into  the  French  Parliament,  see  Faure,  Histoire  de  St.  Louis,  vol.  ii.  livre 
viii.  p.  332;  Mignet,  La  Feodalite,  partie  2,  pp.  120,  122. 

*  Mignet,  La  Feodalite,  partie  2,  ch.  v.  pp.  120,  129;  Faure,  Histoire 
de  St.  Louis,  ii.  334  ;  Stubbs'  Constitutional  History  of  England,  vol.  ii. 
ch.  XV.  p.  265;  Thierry,  Lettres  sur  1' Histoire  de  France,  298. 
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The  jurists  were  seemingly  at  first  summoned  as  auditors 
to  hear  and  report  rather  than  determine,^  but  soon  acquired 
a  definite  position  as  judges.  The  Curia  Regis  was  in  the  ear- 
lier years  of  Henr}^  II.  still  a  branch  of  the  Great  Council, 
with  a  numerous  staff  of  justices,^  who  were  soon  afterwards, 
and  probably  in  the  same  reign,  distributed  among  three  dis- 
tinct tribunals,  designated  as  the  Exchequer,  the  King's 
Bench,  and  the  Common  Pleas,  the  first  taking  charge  of 
questions  which  concerned  the  revenue  i  the  second  adminis- 
tering criminal  justice  ;  and  the  third  being  intrusted  with  the 
determination  of  controversies  between  man  and  man,  which 
in  that  age  principally  concerned  the  land.  This  change, 
which  was  the  reverse  of  that  which  occurred  in  France, 
where  the  barons  withdrew  from  the  Parliament  and  left  the 
jurists  in  possession  of  the  field,^  did  not  necessarily  or  at  once 
lessen  the  personal  authority  of  the  king.  If  the  Common 
Pleas  were,  as  a  well-known  clause  of  Magna  Charta  required, 
held  at  a  fixed  and  certain  place,  the  King's  Bench  followed 
the  court,  and  was  a  ready  instrument  in  the  royal  hand.* 
The  king  still  was  really  what  he  continues  to  be  theoretically, 
justiciarius  regni,  —  the  fountain-head  of  justice;  and  the 
judges  sat  as  his  delegates  and  were  removable  at  pleasure.^ 
As  he  had  presided  in  the  Aula  Regia^  so  he  was  still  con- 
structively present  in  the  courts  which  were  its  offshoots,  the 
parties  were  summoned  by  writs  running  in  his  name,  and 
he  might,  and  sometimes  actually  did,  take  his  seat  on  the 
bench  while  the  case  was  under  trial  or  argument,  and  influ- 
ence, if  he  did  not  dictate,  the  decision.^      "  Kings,"  said  Mr. 

^  Mignet,  La  Feodalite,  partie  2,  p.  125;  Stubbs'  Constitutional  History 
of  England,  vol.  i.  sec.  231,  p.  262. 

2  Stubbs'  Constitutional  History  of  England,  vol.  i.  p.  598. 

8  Thierry,  History  of  the  Tiers  Etat,  ch.  ii.  p.  57  (London,  1855) ;  Faure, 
Histoire  de  St.  Louis,  vol.  ii.  livre  viii.  pp.  333,  334;  Mignet,  La  Feoda- 
lite, partie  2,  ch.  v.  p.  125. 

■*  Articuli  super  Chartas,  c.  5,  551. 

5  2  Parliamentary  History,  303,  318;  Stubbs*  Constitutional  History  of 
England,  vol.  i.  ch.  xi.  pp.  387,  388 ;  3  Green's  History  of  the  English 
People,  94. 

6  2  Parliamentary  History,  322;  12  Coke,  63. 
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Littleton,  in  his  speech  at  the  conference  between  the  Houses 
on  the  liberty  of  the  subject,  in  the  third  Parliament  of 
Charles  I.,  "  have  sitten  in  their  beds  of  justice,  as  Edward  VI. 
did  on  a  trial  for  rape  in  the  King's  Bench ; "  and  although  he 
was  careful  to  add  that  Edward  did  not  pronounce  the  sen- 
tence, but  left  it  to  his  justices,*  there  can  be  no  doubt  that 
at  an  earlier  period  the  judicial  function  was  not  only  for- 
mally, but  actually,  exercised  by  the  king.^  William  the  Con- 
queror heard  causes  in  person,  and  so,  we  are  told,  did  Henry 
II.  ;3  and  a  well-known  passage  in  Coke's  Reports  would  seem 
to  indicate  that  Richard  H.,  if  not  Henry  VII.,  should  be 
added  to  the  list.*  The  right  to  judge  is  indeed  as  much  an 
attribute  of  kingship,  as  conceived  in  the  earlier  stages  of 
most  nations,  as  the  power  to  command,  and  the  doctrine 
that  it  must  be  exercised  vicariously  a  growth  of  after  times. 
Moreover,  while  it  was  an  established  principle  of  the  feudal 
system,  confirmed  by  Magna  Charta,  that  each  man  should 
be  judged  by  his  peers,  it  was  the  privilege  of  the  king  as 
chief  lord,  to  hold  the  court  and  preside  personally  or  by  dep- 
uty over  its  deliberations.^  St.  Louis  sitting  as  judge  under 
the  great  oak  of  Vincennes,  is  accordingly  a  scene  on  which 
French  historians  delight  to  dwell ;  ^  and  a  like  right  was 
claimed  in  England  as  a  branch  of  the  prerogative,  as  late  as 
the  beginning  of  the  seventeenth  century,  by  James  I.  It 
is  not,  therefore,  surprising  that  the  Council  of  the  Norman 
and  Angevin  kings  should  also  have  been  the  Curia  Regis, 
where  the  king  or  his  delegate,  the  grand  justiciary,  sat  for 
the  determination  of  such  causes  as  concerned  the  State  or 
transcended  the  powers  of  the  county  courts.^ 

1  2  Parliamentary  History,  322. 

*  1  Stubbs'  Constitutional  Histoiy  of  England,  598. 

■  1  Stubbs'  Constitutional  Histoiy  of  England,  387,  notes. 

*  12  Coke,  63. 

s  Mignet,  La  Fe'odalite,  partie  2,  ch.  v.  p.  121. 

«  See  Faure,  Histoire  de  St.  Louis,  vol.  ii.  livre  viii.  c.  12,  p.  340. 

'  The  power  which  renders  judgment  should  obviously  be  one  strong 
enough  to  execute  what  it  decrees.  In  France  the  administration  of  jus- 
tice consequently  fell  in  the  first  instance  to  the  barons,  who  presided 
personally  or  through  their  bailifEs  in  their  respective  feuds,  and  as  the 
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The  course  of  events  was  so  far  the  same  in  France  that 
the  higher  courts,  including  a  tribunal  which  still  bore  the 
name  of  "  Parliament,"  the  Chamhre  des  Comptes,  answering 
to  the  English  Exchequer,  the  King's  Privy  Council,  and  even 
the  JEtats  Greneraux,  may  be  traced  to  the  Cour  du  Mot,  which 
was  the  analogue  of  the  Curia  Regis ^  Commune  Consilium^  or 
Great  Council. 

Long  after  the  transformation  of  the  Parliament  of  Paris 
into  a  court  sitting  constantly  for  the  administration  of  jus- 
tice, it  still  claimed  the  political  power  which  it  had  exercised 
while  it  was  attended  by  the  tenants  in  capite  and  peers  of 
France,  and  the  jurists  held  a  subordinate  position.  For  as  a 
usage  dating  from  that  remote  period  rendered  it  essential 
that  the  royal  ordinances  should  be  enrolled  or  registered 
by  the  Parliament,  so  it  might  be  plausibly  contended  that  the 
presidents  and  councillors  should  not  by  that  form  lend  their 
sanction  to  an  unjust  or  mischievous  law.^  They  were  from 
their  point  of  view  an  areopagus  or  senate,  and  as  such 
entitled  to  oppose  the  arbitrary  measures  prompted  by  min- 
isters or  favorites,  and  be  a  useful  check  on  the  profusion  of 
the  Crown.2     This  pretension  was  more  or  less  successfully 

royal  authority  increased  was  arrogated  by  the  Crown  (Faure,  Histoire  de 
St.  Louis,  livre  viii.  ch.  xii.  p.  546).  So  the  effect  of  the  Norman  conquest 
was  to  oust  the  jurisdiction  of  the  English  county  courts  and  substitute 
the  Curia  Regis.  The  executive,  the  legislative,  and  the  judicial  power 
were  thus  lodged  in  the  same  hand,  subject  to  the  restraints  imposed  by 
the  feudal  organization;  but  the  tendency  to  absolutism  was  checked  in 
both  countries  by  two  causes,  —  one,  the  increasing  complexity  of  the  laws, 
which  made  study  and  experience  essential  to  the  judicial  function ;  the 
other,  that  the  sovereign's  time  was  ordinarily  so  much  engrossed  by  the 
chase,  pleasure,  or  the  affairs  of  State  as  to  compel  him  to  intrust  the  hear- 
ing of  causes  to  delegates,  who  gradually  acquired  a  consideration  and  in- 
fluence that  rendered  them,  to  some  extent,  independent  of  the  throne. 

It  was,  however,  by  slow  degrees,  and  not  until  after  the  lapse  of  cen- 
turies, that  the  judiciary  came  to  be  regarded  as  a  distinct  and  co-ordinate 
branch  of  the  government,  not  less  important  than  the  executive  or 
legislative,  and  which  should  be  so  placed  as  to  administer  even-handed 
justice,  regardless  of  royal  favor  or  popular  caprice.     (See  ante,  p.  136.) 

1  Thierry,  History  of  the  Tiers  Etat,  vol.  i.  ch.  viii.  pp.  256,  260. 

^  Thierry,  History  of  the  Tiers  Etat,  vol.  i.  chap.  viii.  p.  237. 
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asserted  as  late  as  the  seventeenth  century  and  during  the 
anarchy  of  the  Fronde,  but  fell  before  the  command  of 
Louis  XIV.,  who,  then  scarce  seventeen,  in  hunting  costume 
and  whip  in  hand,  forbade  opposition  or  delay .^ 

The  Parliament  continued  to  exercise  a  restraining,  though 
intermittent,  influence,  —  which  was  the  more  real  because 
the  judges  were  on  the  whole  capable  and  honest,  and  could 
not  be  removed  without  refunding  the  money  which  they 
had  paid  on  entering  into  office,  —  and  its  political  significance 
was  conspicuously  apparent  when  it  virtually  set  aside  the 
will  of  Louis  XIV.  and  annulled  the  restrictions  which  he 
had  laid  on  the  regency  of  the  Duke  of  Orleans,  who  in 
return  declared  that  he  restored  their  ancient  privilege  of 
remonstrance.2  It  is  only  by  thus  tracing  the  stream  of  his- 
tory to  its  source  that  we  can  understand  why  great  French 
nobles  should  on  this  and  other  occasions  have  taken  their 
places  in  a  body  which  had  long  been  simply  a  court  of 
justice,  or  why  the  chancellor  presides  in  the  English  House 
of  Lords,  or  whence  that  assembly  derives  the  right  to  sum- 
mon the  judges  and  require  their  opinions,  or  to  sit  without 
them,  although  principally  composed  of  laymen,  as  the  tri- 
bunal of  last  resort  for  the  determination  of  technical  and 
recondite  legal  questions.^ 

^  St.  Aulaire,  Histoire  de  la  Fronde,  vol.  ii.  ch.  xix.  p.  319;  Voltaire, 
Histoire  du  Parlement  de  Paris,  vol.  ii.  ch.  Ivii.  p.  265. 

2  Memoires  de  Saint-Simon,  vol.  xiii.  ch.  xiv. ;  Thierry,  History  of  the 
Tiers  Etat,  vol.  i.  ch.  viii.  p.  257. 

*  "  The  Cour  Boyale,  therefore,  lost  its  unity.  It  was  differently  com- 
posed according  as  it  sat  as  a  judicial  or  as  a  political  body,  according  as 
it  heard  and  determined  suits  or  enacted  laws.  This  division  was  an  in- 
evitable consequence  of  the  course  pursued  by  St.  Louis.  It  was  not  less 
inevitable  that  the  new  organization  should  pass  from  the  domain  of 
legislation  to  that  of  law;  and  thirty- two  years  after  the  death  of  St. 
Louis  the  composition  of  the  Cour  Royale  and  the  influence  of  the  civi- 
lians had  produced  a  fixed  and  permanent  judicial  body  retaining  only  the 
name  of  Parliament;  a  court  or  chamber  of  nobles  for  matters  of  finance; 
a  privy  council  which  the  king  called  at  his  pleasure,  which  advised  him, 
but  did  not  control  his  will;  and  finally  the  States- General.'*  Faure, 
Histoire  de  St.  Louis,  vol.  ii.  livre  viii.  ch.  xi.  p.  338. 

If  systems  which  were  originally  analogous  diverged  with  a  less  for- 
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The  severance  of  the  courts  and  their  organization  as 
distinct  tribunals  tended  in  England  to  augment  rather  than 
abrogate  the  power  of  the  Crown,  by  rendering  the  Privy- 
Council  an  extraordinary  court  for  the  redress  of  such  wrongs 
as  were  beyond  the  reach  of  the  ordinary  tribunals.  The 
Privy  Council  thus  became  a  formidable  instrument  of  arbi- 
trary power,  which  subsisted  in  the  form  of  the  Star  Chamber 
until  abolished  by  the  Long  Parliament;  and  the  Judicial 
Committee  of  the  Privy  Council  springs  from  the  same  root, 
though  used  for  very  different  purposes.  In  the  words  of 
Mr.  Green,  *'  the  king  in  council  wielded  a  power  which  was 
not  only  judicial,  but  executive.  His  decisions,  though  based 
upon  custom,  were  not  fettered  by  it,  and  it  was  as  his  will 
that  they  were  carried  out  by  the  officers  of  the  Crown."  ^ 

It  would  nevertheless  be  erroneous  to  infer  that  the  English 
courts  were  in  the  worst  times  mere  dependencies  of  the 
Crown,  and  could  be  implicitly  relied  on  as  instruments  of 
arbitrary  power.  The  English  Constitution  can  hardly  be 
said  to  have  existed  before  the  reign  of  Edward  I.  ;  but  from 
that  time  onward  it  was  understood  that  the  justices,  though 
acting  in  the  king's  name,  exercised  an  unbiassed  judgment, 
and  were  personally  responsible  for  their  conduct  while  in 
office  ;  and  the  occasional  attempts  on  the  king's  part  to  arro- 
gate or  control  the  judicial  function  were  condemned  by  the 
public  voice  and  in  Parliament,  and  generally  withstood  by 
the  courts.2 

"  When,"  says  Lord  Coke  in  the  Second  Institute,  "  any 
judicial  act  is  by  any  act  of  Parliament  referred  to  the  king, 
it  is  understood  to  be  done  in  some  court  of  justice,  according 

tunate  result  in  France,  the  reason  is  that  while  the  Saxon,  the  Dane,  and 
the  Norman  were  not  only  from  the  same  stock,  but  cousins-german,  and 
readily  coalesced  to  form  the  English  people,  the  Gauls  belonged  to  the 
Celtic  branch  of  the  great  Aryan  stock,  and  having  been  fashioned  to  the 
Roman  yoke,  were  slow  to  adopt  the  free  institutions  which  were  the  birth- 
right of  the  Franks  as  of  the  other  Germanic  tribes. 

1  1  Green's  History  of  the  English  People,  326 ;  see  Faure  for  an  analo- 
gous account  of  the  jurisdiction  exercised  by  St.  Louis,  vol.  ii.  livre  viii. 
p.  344. 

2  12  Coke,  63;  Campbell's  Lives  of  the  Chief- Justices,  271. 


THE  STAR  CHAMBER.  163 

to  the  law.  And  the  opinion  of  Gascoigne  is  notable  in  this 
point,  that  the  king  has  committed  all  his  power  judicial  to 
divers  courts,  some  in  one  court,  some  in  another."^  The 
separation  of  the  judicial  function  from  the  executive  was, 
however,  effected  by  slow  degrees,  and  not  without  much 
reluctance  on  the  part  of  the  Crown,  and  can  hardly  be  said 
to  have  been  definitively  accomplished  before  the  close  of  the 
seventeenth  century.  As  late  as  the  reign  of  James  T.  it 
was  still  possible  for  an  Archbishop  of  Canterbury  to  advise 
the  monarch  that  he  might  personally  adjudge  spiritual  causes, 
and,  as  it  would  seem,  all  others.  He  was  the  source  of  jus- 
tice, the  courts  sat  by  an  authority  derived  from  him,  and 
what  they  did  as  his  delegates  he  might  do  himself.  James 
was  not  slow  to  act  on  a  suggestion  which  flattered  his  vanity 
as  a  pedant  not  less  than  his  love  of  arbitrary  rule.  The 
judges  were  summoned  to  the  royal  closet  and  indoctrinated 
by  the  king.  Coke,  who  spoke  for  his  brethren,  relied,  inter 
alia,  on  an  utterance  of  Chief-Justice  Markham,  in  the  reign 
of  Edward  IV.,  as  showing  that  the  king,  being  irresponsible, 
must  act  through  others,  and  could  not  arrest  a  man  for 
suspicion  of  treason  or  felony,  as  his  lieges  might,  because 
the  party  could  have  no  remedy  against  the  king.  By  the 
law  of  England  the  king,  in  his  own  person,  could  not 
adjudge  any  case,  criminal  or  civil,  betwixt  party  and  party, 
concerning  an  inheritance  or  goods,  but  these  matters  ought 
to  be  determined  in  some  court  of  justice.  The  form  of 
giving  judgment,  ideo  eonsideratum  est  per  curiam,  showed 
that  it  was  the  court  which  gave  the  judgment.  Richard  III. 
and  Henry  VII.  sat  in  the  Star  Chamber ;  but  that  was  to 
consult  with  the  judges  upon  certain  questions  proposed  to 
them,  and  not  in  judicio.  So  in  the  King's  Bench  he  might 
sit,  but  it  is  the  court  which  determines.  It  appeared  from 
a  roll  of  Parliament  in  the  Tower  of  London,  17  Richard  II., 
that  a  controversy  of  land  having  been  heard  by  the  king, 
and  sentence  given,  it  was  reversed  for  this,  that  the  matter 
belonged  to  the  common  law.     The  king's  rejoinder,  that  he 

1  2  Institutes,  186. 
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had  always  heard  that  the  law  was  the  perfection  of  reason, 
and  if  so  he  had  reason  as  well  as  his  judges,  was  met  by  the 
reply  that  questions  concerning  the  lives  or  goods  of  his 
subjects  were  "  not  to  be  decided  by  natural  reason,  but  by 
the  artificial  reason  and  judgment  of  law,  which  law  is  an  act 
which  requires  long  study  and  experience."  "Am  I  then," 
said  James,  "  to  be  under  the  law  ?  "  To  which  Coke  an- 
swered, "  Bracton  saith,  quod  rex  non  debet  esse  sub  homine, 
sed  sub  Deo  et  legeJ''  ^ 

In  reading  this  account  we  should  remember  that  the  lion 
was  the  painter,  since  it  was  penned  by  Coke ;  but  there  can 
be  little  doubt  that  James  met  with  a  severe  and  well-merited 
repulse.  Instead  of  profiting  by  the  lesson,  he  would  seem 
to  have  resolved  that  where  the  prerogative  was,  however 
remotely  drawn  in  question,  he  would  dictate  the  decision  if 
he  could  not  sit  as  the  judge.  Accordingly,  some  years  after- 
wards the  Attorney-General,  Sir  Francis  Bacon,  by  the  king's 
command  addressed  a  written  request,  or  rather  an  order, 
to  the  King's  Bench  not  to  proceed  to  judgment  in  a  cause 
involving  the  right  of  ecclesiastical  preferment  "  until  his 
majesty's  further  pleasure  should  be  known  upon  consulting 
him."  The  court  met  this  injurious  mandate  by  at  once 
entering  the  judgment  on  which  it  had  already  resolved  ;  and 
the  judges  then  wrote  a  firm,  though  respectful,  letter  to  the 
sovereign,  declaring  that  they  could  not  have  done  otherwise 
consistently  with  their  oaths.  The  reply  was  a  summons  to 
appear  before  the  king,  who  in  the  presence  and  with  the 
concurrence  of  his  obsequious  Attorney- General  and  Lord 
Chancellor  Ellsmere,  rated  them  soundly,  not  only  for  their 
disobedience  to  his  orders,  but  for  their  presumption  in  send- 
ing such  an  excuse.  The  twelve  prayed  for  pardon  on  their 
knees;  and  were  then  interrogated  whether  when  the  king 
believed  either  his  prerogative  or  interest  to  be  concerned, 
and  required  the  attendance  of  the  judges,  "  they  ought  not 
to  stay  proceedings  until  his  majesty  had  consulted  with 
them."    All  assented,  except  Coke,  who  made  what  Lord 

1  12  Reports,  63. 
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Campbell  justly  calls  the  simple  and  sublime  answer,  "when 
the  case  happens,  I  shall  do  that  which  shall  be  fit  for  a 
judge  to  do."  Such  a  manly  temper  was  intolerable  in  that 
age,  and  Coke  soon  afterwards  was  removed  from  his  place.^ 

James  died  in  1625 ;  and  his  successor,  who  inherited  his 
father's  tendency  to  absolutism,  sought  at  the  very  outset 
of  his  reign  to  prepare  the  way  for  the  suppression  of  the 
liberties  of  the  subject  by  inducing  the  then  Chief-Justice 
Crewe  to  declare  privately  in  favor  of  the  right  to  raise 
money  without  the  consent  of  Parliament,  and  to  imprison 
without  cause  assigned.  The  response  was  worthy  of  an 
English  judge ;  and  Crewe  was  forthwith  displaced,  to  make 
room  for  the  appointment  of  Nicolas  Hyde,  whose  character 
and  antecedents  were  such  as  to  render  it  most  unlikely  that 
he  would  resist  any  demand  of  the  court,  —  an  expectation 
fully  justified  by  his  course  on  the  Bench. 

I  may  not .  pursue  the  subject  farther,  but  these  instances 
are  enough  to  show  how  great  a  pressure  was  then  brought 
to  bear  on  the  judicial  office ;  and  it  is  not  surprising  that 
men  who,  like  Hyde,  were  selected  for  their  complaisance, 
should  have  yielded  to  the  solicitations  of  the  court.  It 
would  be  unfair  to  argue  from  such  cases  to  a  general  rule, 
and  a  considerate  examination  will,  on  the  contrary,  show 
that  if  in  the  long  roll  of  English  judges  anterior  to  the  Revo- 
lution of  1688  some  may  justly  be  reproached  as  servile,  there 
were  others  who  rated  their  honor  and  the  science  of  the  law 
above  court  favor  and  the  sweets  of  office.  Among  these  may 
be  enumerated  Fortescue  and  Markham,  —  one  Lancastrian, 
and  the  other  Yorkist,  but  who  held  the  scales  even  between 
either  faction ;  Gascoigne,  immortalized  by  Shakspeare  as 
the  chief-justice  who  committed  the  Prince  ;   the  eloquent 

*  Bacon,  with  characteristic  meanness  and  sagacity,  proposed  to  attain 
the  end  which  James  had  in  view  by  so  using  the  writrfe  non  procedendo  rege 
inconsulto  as  to  bring  "  any  cause  that  may  concern  your  majesty  in  profit 
or  power  from  the  ordinary  benches  to  be  tried  and  judged  by  the  chancellor 
of  England.  And  your  majesty  knoweth  your  chancellor  is  ever  a  powerful 
counsellor  and  instrument  of  monarchy  of  immediate  dependence  on  the 
king,  and  therefore  like  to  a  safe  and  tender  guardian  of  regal  rights." 
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Crewe,  removed  because  he  would  not  pledge  himself  to 
support  the  illegal  measures  of  Charles  I. ;  and  finally,  Sir 
Edward  Coke,  whose  dismissal  from  the  King's  Bench  gave 
an  opportunity  for  serving  the  cause  of  liberty  still  more 
effectually  in  Parliament.  One  explanation  of  a  more  favor- 
able result  than  could  have  been  anticipated  under  such  cir- 
cumstances is  '  that  the  fear  of  the  king's  displeasure  was 
balanced  by  the  dread  of  an  impeachment ;  but  a  more 
powerful  cause  seems  to  have  been  the  temper  of  the  com- 
mon lawyers,  who,  unlike  the  Continental  jurists,  were  as  a 
body  on  the  side  of  freedom,  and  ready  to  visit  with  the  se- 
verest condemnation  any  judgment  that  contravened  rules 
and  precedents  which  they  revered  as  sacred.^  They  felt 
instinctively  that  to  outlive  liberty  would  be  to  outlive  the 
law ;  their  learning  furnished  the  precedents  on  which  to 
build  the  Petition  of  Right ;  their  doctrines  were  a  constant, 
if  not  always  an  effectual,  check  on  ministers  like  Laud  and 
Strafford  ;  and  it  was  finally  the  forms  of  the  common  law 
that  secured  an  impartial  jury  and  foiled  the  attempt  to 
crush  the  Church  of  England  in  the  persons  of  its  bishops. 
It  was  not,  however,  until  the  deposition  of  James  II.  that 
the  judiciary  acquired  the  certainty  of  tenure  which  is  essen- 
tial to  its  dignity  and  usefulness,  and  became  in  fact  as  in 
popular  estimation  a  co-ordinate  branch  of  the  government, 
standing  nearly  if  not  quite  on  a  level  with  the  legislature 
and  the  executive. 

^  Hallam's  Constitutional  History,  vol.  ii.  ch.  viii.  p.  52. 
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The  English  Constitution  (continued).  —  Modern  Ascendency  of  the  House 
of  Commons.  —  It  practically  appoints  the  Ministry.  —  Parliament- 
ary Government  through  a  Ministry  dependent  on  a  Majority  in  the 
House  of  Commons,  contrasted  with  the  Independent  Exercise  of  Ex- 
ecutive Powers  by  the  President  of  the  United  States.  —  Causes  which 
produced  the  English  System. 

If  the  English  government  as  originally  constituted  was 
limited  in  its  several  parts,  it  was  and  still  is  absolute  as  a 
whole,  or  restrained  only  by  public  opinion  and  the  fear  of 
provoking  popular  resistance.  De  Lolme  relates  that  the 
English  lawyers  were  wont  to  say  that  Parliament  might 
do  anything  but  renew  the  classic  fable  by  making  a  man 
a  woman,  or  a  woman  a  man.  There  is  no  change  in  the 
established  order  of  things,  no  suppression  of  chartered  or 
prescriptive  right,  that  would  not,  if  declared  by  Parliament, 
be  legally  binding  on  the  English  people.^  Magna  Charta, 
though  in  form  a  grant  from  the  Crown,  is  in  effect  a  statute, 
which  with  the  statutes  by  which  it  was  confirmed  might  be 
legislatively  repealed  ;  and  this  is  equally  true  of  the  Petition 
of  Right  and  the  other  great  landmarks  of  English  liberty. 
Nor  does  the  power  of  Parliament  stop  here.  The  judges 
might,  if  it  so  willed,  be  dismissed  to  make  way  for  others 
who  would  be  more  subservient  to  the  passions  of  the  hour 
as  represented  in  the  House  of  Commons.  Representation 
might  be  denied  to  Wales  or  Yorkshire,  a  deed  or  will  an- 
nulled, or  land  taken  from  the  owner  and  given  to  a  stranger. 
If  a  new  faith  were  set  up  by  Parliament,  as  it  was  in  the 
time  of  Henry  VIII.,  no  lawyer  would  allege  that  the  act 
was  void. 

*  ^  Institutes,  525. 
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In  this  brief  outline  of  the  English  Constitution  as  it 
stands  in  the  pages  of  Blackstone  we  see  a  government  abso- 
lute as  a  whole,  but  composed  of  three  several  branches,  each 
performing  an  appropriate  part  and  constituting  an  effectual 
check  on  the  others.  A  nearer  view  will  nevertheless  dis- 
close a  singular  difference  between  the  theory  and  practice. 
In  the  absence  of  legal  or  fixed  boundaries  there  are  yet  cer- 
tain ideal  lines  within  which  Parliament  is  in  fact  confined, 
and  which  cannot  be  transgressed  without  outraging  public 
opinion  and  producing  a  deep-seated  discontent  that  would 
lead  to  revolution.  It  is  in  an  unwritten  code,  in  maxims 
handed  down  traditionally,  in  principles  which  have  stood 
the  test  of  experience,  that  we  must  seek  the  strength,  the 
equipoise,  and  the  stability  of  the  English  government.  It 
is  well  for  English  freedom  that  it  should  be  so,  because  the 
equal  distribution  of  power  existing  at  an  earlier  period  has 
been  singularly  disturbed  in  modern  times  by  the  ascendency 
of  the  House  of  Commons.  In  the  sixteenth  century  not 
only  the  foreign  policy,  but  the  internal  administration  of  the 
kingdom,  was  exclusively  under  the  dominion  of  the  Crown. 
Parliament  might,  and  to  a  certain  extent  did,  legislate  in 
matters  that  did  not  trench  on  the  royal  prerogative ;  but 
when  the  question  was  in  what  way  and  through  whom  the 
law  should  be  carried  into  execution,  sedition  repressed,  or 
the  country  protected  against  foreign  aggression,  the  Tudors, 
and  even  the  feeble  James  I.,  were  intolerant  of  the  voice  of 
Parliament.  I  need  not  remind  you  how  large  a  share  the 
passions,  the  enmities,  the  private  feelings  and  convictions  of 
Henry  VIII.  and  Queen  Elizabeth  had  in  the  course  of  the 
English  Reformation ;  and  the  servants  of  those  sovereigns 
were,  as  history  shows,  chosen  with  but  little  deference  for 
the  opinion  of  the  House  of  Commons.  When  a  minister  fell, 
it  might  be  important  to  have  friends  and  supporters  in  Par- 
liament; in  the  mean  time  the  favor  of  his  master  was  a 
sufficient  safeguard.  While  such  men  as  Wolsey,  Cromwell, 
Burleigh,  Walsingham,  or  Bacon  were  placed  near  the  helm, 
this  was  hardly  a  test  of  the  power  of  the  Crown  ;  their  abili- 
ties would  have  been  distinguished  under  any  form  of  govern- 
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ment :  but  the  omnipotence  of  the  arrogant  and  ostentatious 
Buckingham  under  Charles  I.,  and  the  fruitless  efforts  of  suc- 
cessive Parliaments  to  bring  him  to  justice,  are  a  convincing 
proof  that  the  Constitution  did  not  yet  afford  a  safeguard 
against  the  influence  of  an  unworthy  favorite.^ 

The  English  government  was  then  in  fact  what  it  is  still 
sometimes  called,  a  limited  monarchy;  the  king  being  the 
motive  and  guiding  power,  and  Parliament  a  check  or  re- 
straint that  kept  the  royal  prerogative  in  bounds  and  pre- 
vented it  from  encroaching  too  far  on  individual  right.  If 
Charles  had  been  an  abler  man,  or  less  arbitrary  as  a  king, 
the  change  from  the  old  to  the  new  order  of  things  might 
have  been  indefinitely  postponed,  or  have  turned  in  favor 
of  the  prerogative.  But  when  the  resentments  which  the 
despotic  rule  of  Strafford  had  inflamed  culminated  in  a  bill 
of  attainder,  the  king  was  wanting  to  a  servant  who  had 
been  thorough  to  his  master,  and  the  House  of  Commons 
obtained  in  the  conviction  and  death  of  the  minister  an  as- 
cendency that  has  not  since  been  successfully  disputed  by 
the  Crown.  The  Restoration  was,  it  is  true,  followed  by  an 
interregnum,  during  which  either  principle  might  seem  to  be 
on  the  eve  of  gaining  the  upper  hand ;  but  when  the  conflict 
between  the  king  and  Parliament  was  pushed  to  an  issue  by 
James  II.,  the  monarchy  was  again  worsted  in  the  struggle, 
and  ceased  to  be  a  controlling  element  in  the  English  govern- 
ment. His  own  abilities  and  the  critical  state  of  the  times 
gave  William  III.  a  predominance  which  no  sovereign  of  Eng- 
land has  since  enjoyed,  but  the  accession  of  the  Hanoverian 
line  inaugurated  the  aristocratic  commonwealth  that  has 
since,  with  an  increasing  measure  of  popular  influence,  borne 
sway  in  England.  It  is  true  that  George  III.  had  during 
the  greater  part  of  his  reign  no  inconsiderable  share  of  the 
authority  which  is  commonly  ascribed  to  monarchs ;  but  with 
this  exception,  the  power  of  the  Crown  has  during  the  last 
hundred  and  eighty  years  been  exercised  by  an  executive 
council  chosen  by  the  House  of  Commons.     Though  bearing 

1  2  Parliamentary  History,  404,  419. 


170  POSITION  OF  THE  EXECUTIVE 

the  title  of  the  ministers  of  the  king,  they  are  in  fact  neither 
selected  by  nor  responsible  to  him.  Like  the  hand  on  the 
dial,  he  merely  indicates  a  result  which  the  previous  course 
of  events  has  made  inevitable.  To  use  a  phrase  which 
was  constantly  in  the  mouths  of  the  opposition  under  Louis 
Philippe,  in  a  constitutional  government  formed  on  the 
English  model  the  monarch  presides  or  reigns,  but  does  not 
govern.  The  place  filled  by  the  President  in  our  system  is 
accordingly  held  in  England,  not  by  the  King,  but  by  the 
Prime  Minister,  or  rather  by  the  cabinet  taken  collectively 
and  acting  as  a  whole.  This  constitutes  a  material  difference 
in  the  working  of  the  two  systems,  at  a  point  where  they 
might  at  first  sight  seem  much  the  same.  Theoretically,  the 
executive  power  is  vested  in  both  countries  in  a  chief  magis- 
trate whose  tenure  is  independent  of  the  legislature ;  practi- 
cally, the  ministry  are  designated  by  the  majority  of  the 
House  of  Commons,  and  may  be  displaced  by  a  vote  of  want 
of  confidence.  If  the  American  Constitution  were  what  the 
English  has  virtually  become,  the  conduct  of  public  affairs 
would  devolve,  not  on  a  President  holding  his  office  for  a 
definite  term,  whom  Congress  does  not  select  and  cannot 
remove,  but  on  the  party  leader  who  for  the  time  being  pre- 
dominated in  Congress.  To  Thaddeus  Stevens,  and  not  to 
Mr.  Johnson,  would  confessedly  have  belonged  the  question 
whether  the  South  should  be  reconstructed  through  martial 
law,  and  we  should  have  avoided  the  conflict  of  authority 
which  more  than  once  seemed  to  be  on  the  eve  of  assuming 
such  formidable  proportions.  Whether  such  a  subordination 
of  the  executive  power  to  the  legislature  would  be  bene- 
ficial here,  I  need  not  now  inquire.  ^It  certainly  was  not 
the  method  of  government  contemplated  by  the  framers  of 
the  Constitution. 

Some  of  the  results  of  this  difference  between  the  English 
government  and  our  own  are  interesting  and  instructive.  I 
will  advert  to  one  of  them.  The  king  of  England,  according^ 
to  the  theory  of  the  Constitution,  is  entitled  to  form  alliances, 
to  declare  war,  and  to  bring  it  to  a  conclusion  by  a  treaty  of 
peace.     In  point  of  fact  these  powers  are  exercised  by  his 
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ministers,  who  are  in  their  turn,  as  I  have  already  stated, 
designated  by  the  House  of  Commons.  If  that  body  disap- 
proves of  the  foreign  policy  of  the  government,  if  it  is  of  opin- 
ion that  the  honor  of  the  country  is  sacrificed  on  the  one  hand 
to  a  desire  for  peace,  or  on  the  other  that  hostilities  are 
uselessly  prolonged,  it  may  compel  the  existing  ministry  to 
resign,  and  fill  their  places  with  men  who  are  pledged  to  a 
different  course.  It  is  true  that  when  a  minister  withdraws, 
the  power  of  appointing  his  successor  is  with  the  king ;  but  as 
he  must  take  the  leader  of  the  opposition,  or  some  one  whom 
the  opposition  will  support,  the  choice  is  really  made  by 
Parliament. 

Such  a  method  places  the  men  who  stand  at  the  helm  of 
State  under  the  control  of  the  assembly  which  represents  the 
nation,  and  compels  them  to  shape  their  course  according  to 
its  pleasure.  If  the  will  of  the  prime  minister  prevails,  it  is 
not  because  it  is  his  will,  but  because  he  is  able  to  convince  a 
majority  of  his  colleagues  and  of  the  House  of  Commons.  It 
is  the  reverse  of  personal  government,  and  has  therefore  been 
aptly  designated  as  parliamentary.  Our  system,  on  the  con- 
trary, intrusts  the  executive  department  of  the  government 
to  a  chief  magistrate,  who  during  his  term  of  office,  and  so 
far  as  his  power  extends,  is  virtually  a  king.  Instead  of  a 
prime  minister,  designated  by  the  legislature  and  dependent 
on  their  votes  for  his  continuance  in  office,  we  have  a  Presi- 
dent chosen  for  four  years,  who  can  be  removed  only  by 
an  impeachment  and  conviction  for  treason,  corruption,  or 
other  high  crime  or  misdemeanor.  He  is  as  much  the  repre- 
sentative of  the  entire  people  of  the  United  States  as  any 
member  of  Congress  can  be  of  his  district,  and  should  there- 
fore exercise  the  discretionary  powers  confided  to  him  by  the 
Constitution  in  the  way  that  he  may  deem  best  calculated  to 
promote  the  welfare  of  the  country,  which  may  not  be  the 
way  deemed  best  by  Congress.  Take,  for  instance,  the  case 
of  a  war  which  Congress  thinks  unnecessary  or  unjust,  and 
wishes  to  close  on  terms  that  the  enemy  are  willing  to  accept. 
Still,  it  is  the  right  of  the  President,  and  not  of  Congress, 
to  determine  whether  the  terms  are  advantageous,  and  if  he 
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refuses  to  make  peace,  the  war  must  go  on.  Under  such  cir- 
cumstances it  would  clearly  be  the  duty  of  Parliament  to  with- 
hold the  supplies  necessary  for  carrying  on  the  war,  because 
such  a  vote  on  their  part  would  produce  a  change  of  ministry, 
followed  by  the  return  of  peace  ;  but  as  a  corresponding 
action  on  the  part  of  Congress  will  not  lead  to  a  cessation  of 
hostilities,  it  is  as  clearly  their  duty  to  provide  the  means 
for  prosecuting  the  contest  with  effect  and  bringing  it  to  an 
honorable  termination. 

Accordingly,  when  President  Polk  precipitated  hostilities 
with  Mexico  by  marching  an  army  into  the  disputed  territory, 
Congress  had  no  choice  but  to  declare  the  existence  of  the 
war  which  he  had  provoked  and  which  they  had  no  power  to 
terminate.  So  the  question,  whether  the  South  should  be 
relieved  from  military  occupation  and  regain  the  political 
freedom  which  the  Constitution  guarantees,  was  recently  de- 
termined by  the  executive,  and  not  by  the  legislature,  which 
could  neither  command  the  withdrawal  of  the  troops  nor 
direct  that  they  should  remain.^ 

Other  instances  may  be  imagined  where  the  policy  of  the 
President  may  diverge  from  that  preferred  by  Congress,  and 
where  it  may,  notwithstanding,  be  incumbent  on  Congress  to 
attend  upon  and  further  the  course  of  the  executive.  This 
was  more  than  once  the  case  during  the  administration  of 
Washington,  whose  sage  policy  kept  the  immature  strength 
of  the  Republic  from  being  involved  in  the  war  of  giants  that 
was  then  raging  in  Europe. 

That  such  divergences  of  the  executive  and  legislature 
are  full  of  danger,  is  shown  by  the  unhappy  differences  which 

1  It  may  be  asked,  Should  Congress  aid  in  carrying  on  an  unnecessary 
war?  The  answer  is,  that  there  are  limits  to  human  responsibility;  and 
as  the  power  of  instituting  negotiations  is  vested  exclusively  in  the 
executive,  the  House  of  Representatives  ought  not  to  do  by  indirect 
means  what  it  cannot  do  directly,  or  compel  the  President  to  make  peace 
contrary  to  what  may  be  his  better  judgment,  by  refusing  the  supplies 
requisite  for  the  armies  in  the  field,  and  leaving  the  country  open  to  the 
incursions  of  the  enemy.  The  case  of  a  purely  offensive  war,  waged  for 
the  subjugation  of  a  country  so  weak  or  distant  as  to  have  no  means  of 
retaliation,  might  no  doubt  be  an  exception. 
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occurred  during  the  presidential  term  of  Mr.  Johnson ;  and 
they  are  all  the  more  likely  to  arise,  because  the  party  which 
prevails  in  Congress  is  not  infrequently  in  direct  and  violent 
opposition  to  that  by  which  the  chief  magistrate  was  elevated 
to  office.  Instead  of  the  mutual  confidence  that  must  exist 
under  the  English  system  between  the  department  of  the 
government  which  enacts  and  that  which  executes  the  law, 
there  may  be  jealousies  and  heart-burnings,  followed  by  a 
resort  to  undue  means  to  bend  the  executive  to  the  will  of 
the  legislature,  or  place  the  legislature  under  the  feet  of  the 
executive.  In  such  a  struggle  the  popular  assembly  will 
generally,  in  the  long  run,  prevail ;  and  some  of  those  who 
hear  me  may  live  to  see  the  House  of  Representatives  ap- 
proach more  nearly  than  it  does  at  present  to  the  position  of 
the  House  of  Commons.  Such  a  result  would  be  contrary  to 
the  theory  of  the  Constitution,  but  may  be  forced  on  us  by 
circumstances. 

A  chief  magistrate  who  wields  the  whole  military  and  no 
inconsiderable  share  of  the  civil  power  of  the  State,  who  can 
incline  the  scale  to  war  and  forbid  the  return  of  peace,  whose 
veto  will  stay  the  course  of  legislation,  who  is  the  source  of 
the  enormous  patronage  which  is  the  main  lever  in  the  pol- 
itics of  the  United  States,  exercises  functions  which  are  more 
truly  regal  than  those  of  an  English  monarch.  Once  chosen, 
he  is  irremovable  for  four  years  by  anything  short  of  an  im- 
peachment by  the  House  and  a  condemnation  by  a  two  thirds 
vote  of  the  Senate,  and  may  mould  the  policy  of  the  govern- 
ment, as  did  Jackson,  with  no  great  regard  for  the  opinion  of 
Congress.  In  a  critical  conjuncture  his  influence  for  good  or 
evil  may  be  enormous,  and  can  be  estimated  by  supposing 
that  secession  had  occurred  at  the  commencement  of  Mr. 
Buchanan's  term  of  ofiice,  and  that  he  had  insisted  on  nego- 
tiating, instead  of  meeting  force  with  force.  Elect  such  a 
magistrate  for  life,  or  give  him  a  permanent  hold  on  office, 
and  he  may  be  termed  Mr.  President,  but  "will  be  every  inch 
a  king. 

This  doctrine  may  sound  strange  in  the  ears  of  some,  who 
more  or  less  unconsciously  derive  their  conception  of  the  exe- 
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cutive  function  from  the  English  Constitution  as  it  now  is, 
and  not  as  it  existed  during  the  last  century.  Their  tendency 
is  to  regard  the  President  not  as  a  distinct  and  co-ordinate 
branch  of  the  government,  but  as  the  mouthpiece  of  the  leg- 
islature and  a  more  or  less  pliant  instrument  in  its  hands. 
Such  was  not  the  design  of  the  members  of  the  Federal  Con- 
vention, whose  object,  like  that  of  the  founders  of  the  Roman 
commonwealth,  was  not  so  much  to  abridge  the  kingly  power, 
which  they  regarded  as  essential,  within  proper  limits,  to  the 
public  safety,  as  to  render  it  compatible  with  freedom  and 
the  theory  of  republican  government  by  intrusting  it  to  an 
officer  chosen  for  a  limited  period,  who  would  act  as  the 
delegate  or  representative  of  the  people.^  They  regarded  the 
independence  of  the  executive  as  hardly  less  important  than 
that  of  the  legislature  and  the  judiciary,  and  meant  that  each 
department  should  be  a  check  on  the  others.'-^ 

Jefferson  no  doubt  erred  grossly  in  calling  the  President  a 
bad  edition  of  a  Polish  king ;  but  his  language  is  an  exaggera- 
tion or  perversion,  rather  than  a  falsification  of  the  truth.  No 
one  can  read  the  judicial  decisions  which  treat  of  the  chief 
magistrate  without  seeing  that  he  may  exercise  a  large  discre- 
tion even  in  peace ;  and  his  authority  as  commander-in-chief 
during  war  and  insurrection  is,  agreeably  to  the  same  judg- 
ments and  the  practice  of  Mr.  Lincoln's  cabinet,  as  indefinite 
and  arbitrar}^  as  that  exercised  by  the  Roman  consuls  when  in- 
structed to  take  care  that  the  Republic  should  not  suffer  harm. 
It  is  accordingly  clear  that  the  power  of  stopping  the  supplies, 
which,  though  kept  in  the  background,  is  the  ultima  ratio 
of  the  House  of  Commons,  and  renders  it  virtually  supreme, 
cannot  rightfully  be  employed  here  to  control  the  execu- 
tive department  of  the  government,  unless  it  is  transgress- 
ing the  limits  of  the  Constitution  or  entering  on  some  course 

1  Moramsen,  History  of  Rome,  vol.  i.  book  ii.  ch.  i.  p.  323  (New  York) ; 
The  Federalist,  No.  39,  by  Madison  ;  History,  etc.,  by  John  C.  Hamilton, 
iii.  340,  342  ;  The  Federalist,  Nos.  70  and  71 ;  Story  on  the  Constitution, 
sections  1,417,  1,418,  1,427,  1,431,  1,432. 

2  Curtis's  History  of  the  Constitution,  vol.  ii.  chaps,  iii.,  viii.  pp.  57, 
172,  173,  247. 
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contrary  to  law.  If  this  was  at  all  doubtful  originally,  it  was 
established  by  the  strenuous  and  unsuccessful  efforts  of  the 
majority  of  the  House  of  Representatives  to  shape  the  admin- 
istration of  Mr.  Hayes. 

It  is  not  surprising  that  an  election  of  so  much  moment,  and 
on  which  so  many  selfish  as  well  as  public  interests  depend, 
should  evoke  burning  passions  and  give  occasion  for  the  fraud, 
violence,  and  intrigue  which  were  unhappily  so  rife  in  the  year 
which  as  the  Hundredth  Anniversary  of  our  Independence, 
should  have  been  free  from  such  a  taint ;  and  it  has  become  a 
question  with  reflecting  minds  whether  the  Republic  can  bear 
the  stress  to  which  it  is  periodically  subjected,  or  hope  for  an- 
other hundred  years  of  life,  unless  some  change  is  made  in  the 
executive  department  that  will  render  the  choice  of  a  Presi- 
dent less  momentous  than  it  is  at  present.^ 

A  ready  way  of  accomplishing  such  a  reform  is  to  curtail 
the  President's  patronage,  by  making  fitness  as  ascertained  by 
a  preliminary  examination  the  path  to  office,  in  lieu  of  the  fa- 
voritism that  now  prevails,  and  putting  some  check  on  the 
power  of  arbitrary  removal,  which  makes  the  servants  of  the 
American  people  moral  serfs.  But  it  has  been  contended  that 
we  should  also  substitute  parliamentary  government  for  per- 
sonal, b}^  rendering  the  cabinet  responsible  to  Congress,  and 

*  Hamilton's  memoranda  of  the  debates  of  the  Federal  Convention 
contain  this  observation:  "  At  the  period  which  terminates  the  existence 
of  the  executive  there  will  always  be  an  awful  crisis  in  the  national 
situation ;"  and  he  is  said  to  have  remarked  in  conversation  with  a  friend: 
the  time  will  "assuredly  come  when  every  vital  question  of  the  State 
will  be  merged  in  the  question,  'Who  shall  be  the  next  President ?' " 
History,  etc.,  by  John  C.  Hamilton,  iii.  335,  346.  And  it  was  the  wish 
to  lessen  this  danger  that  led  him  finally  to  consider  a  "  moderate  term  of 
years  "  as  preferable  to  a  longer  period,  or  the  tenure  during  good  behavior 
which  he  had  originally  advocated.  It  is  greatly  to  the  credit  of  the 
American  people  that  successive  Presidents  should  have  been  elected, 
during  a  period  of  more  than  eighty  years,  with  a  regard  for  constitu- 
tional forms  that  has  few  examples  in  history;  and  if  the  events  of  1876 
tended  to  justify  Hamilton's  sombre  forebodings,  it  was  in  consequence 
of  the  anomalous  condition  of  the  Southern  States  and  the  grant  of  uni- 
versal suffrage  to  the  colored  race  under  circumstances  that  were  not  fitted 
for  its  exercise.* 
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removable,  as  in  England,  on  a  vote  of  want  of  confidence. 
Such  is  the  rule  in  France,  where  the  ministers  are  nominated 
by  the  President,  but  depend  on  the  votes  of  the  Lower  House, 
and  must  resign  if  that  is  adverse.  It  is  significant  that  the 
framers  of  the  organic  laws  of  the  French  Republic  should, 
after  a  century's  experience  of  the  working  of  the  English 
method  and  our  own,  have  preferred  the  former,  as  bringing 
the  executive  within  the  control  of  the  legislature ;  but  time 
alone  can  disclose  whether  their  course  was  wise. 

The  contrast  between  the  relations  of  the  executive  to  the 
legislature,  as  they  exist  in  England  and  in  the  United  States, 
and  the  disadvantages  of  the  method  adopted  here,  are  clearly 
portrayed  in  Story's  Commentaries  on  the  Constitution.  He 
ascribes  the  evil  to  the  last  clause  of  the  sixth  section  of  the 
first  article,  —  "that  no  person  holding  any  office  under  the 
United  States  shall  be  a  member  of  either  House  during  his 
continuance  in  office  ;  "  but  it  would  seem  to  be  a  necessary  in- 
cident to  a  Constitution  under  which  the  President  is  neither 
chosen  by  nor  ordinarily  accountable  to  Congress. 

''  The  universal  exclusion,"  says  Story,^  "  of  all  persons  hold- 
ing office  from  Congress  is,  it  must  be  admitted,  attended  with 
some  inconveniences.  The  heads  of  the  departments  are  in 
fact  thus  precluded  from  proposing  or  vindicating  their  own 
measures  in  the  face  of  the  nation  in  the  course  of  debate,  and 
compelled  to  submit  them  to  other  men,  who  are  either  im- 
perfectly acquainted  with  the  measures,  or  are  indifferent  to 
their  success  or  failure.  Thus  that  open  and  public  responsi- 
bility for  measures  which  properly  belongs  to  the  executive 
in  all  governments,  and  especially  in  a  republican  govern- 
ment, as  its  greatest  security  and  strength,  is  completely  done 
away.  The  executive  is  compelled  to  resort  to  interviews 
and  private  arrangements  to  accomplish  its  own  appropriate 
purposes,  instead  of  proposing  and  sustaining  its  own  duties 
and  measures  by  a  bold  and  manly  appeal  to  the  nation  in  the 
face  of  its  representatives.  One  consequence  of  this  state  of 
things  is,  that  there  never  can  be  traced  home  to  the  execu- 

1  Commentaries  on  the  Constitution,  sections  869,  870. 
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tive  any  responsibility  for  the  measures  which  are  planned 
and  carried  out  at  its  suggestion.  Another  consequence  will 
be  (if  it  has  not  yet  been),  that  measures  will  be  adopted  or 
defeated  by  private  intrigues,  political  combinations,  irrespon- 
sible recommendations,  and  all  the  blandishments  of  ofiBce 
and  all  the  deadening  weight  of  silent  patronage.  The  ex- 
ecutive will  never  be  compelled  to  avow  or  to  support  any 
opinions.  Its  ministers  may  conceal  or  evade  any  expression 
of  their  opinions.  It  will  seem  to  follow,  when  in  fact  it  di- 
rects, the  opinions  of  Congress.  It  will  assume  the  air  of  a 
dependent  instrument  ready  to  adopt  the  acts  of  the  legisla- 
ture, Avhen  in  fact  its  spirit  and  its  wishes  pervade  the  whole 
system  of  legislation.  If  corruption  ever  eats  its  way  silently 
into  the  vitals  of  this  Republic,  it  will  be  because  the  peo- 
ple are  unable  to  bring  responsibility  home  to  the  executive 
through  his  chosen  ministers.  They  will  be  betrayed  when 
their  suspicions  are  most  lulled  by  the  executive,  under  the 
disguise  of  an  obedience  to  the  will  of  Congress.  If  it  would 
not  have  been  safe  to  trust  the  heads  of  departments,  as  repre- 
sentatives, to  the  choice  of  the  people  as  their  constituents,  it 
would  have  been  at  least  some  gain  to  have  allowed  them 
a  seat,  like  territorial  delegates,  in  the  House  of  Representa- 
tives, where  they  might  freely  debate  without  a  title  to  vote. 
In  such  an  event  their  influence,  whatever  it  would  be,  would 
be  seen  and  felt  and  understood,  and  on  that  account  would 
have  involved  little  danger  and  more  searching  jealousy  and 
opposition  ;  whereas  it  is  now  secret  and  silent,  and  from  that 
very  cause  may  become  overwhelming. 

"  Another  reason  in  favor  of  such  a  right  is,  that  it  would 
compel  the  executive  to  make  appointments  for  the  high  de- 
partments of  government,  not  from  personal  or  party  favor- 
itism, but  from  statesmen  of  high  public  character,  talents, 
experience,  and  elevated  services,  from  statesmen  who  had 
earned  public  favor  and  could  command  public  confidence. 
At  present,  gross  incapacity  may  be  concealed  under  official 
forms,  and  ignorance  silently  escape  by  shifting  the  labors 
upon  more  intelligent  subordinates  in  office.  The  nation 
would  be,  on  the  other  plan,  better  served,  and  the  execu- 
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live  sustained  by  more  masculine  eloquence  as  well  as  more 
liberal  learning." 

Cogent  as  is  tliis  argument,  there  are  counterbalancing 
considerations  of  equal  force.  Notwithstanding  the  many 
advantages  of  parliamentary  government,  we  may  doubt 
whether  it  is  practicable  save  under  conditions  that  can  best 
be  delineated  by  referring  to  the  example  of  England,  where 
alone  they  have  been  adequately  fulfilled.^  We  there  behold 
a  sovereign,  —  who,  while  giving  dignity  and  continuity  to  the 
State,  leaves  the  conduct  of  public  affairs  to  ministers  whom 
he  does  not  choose,  —  and  an  assembly  which  was  wise  and 
moderate  enough  to  govern  in  his  name  without  depriving 
him  of  the  show  of  power,  or  rendering  him  a  puppet  that  can 
have  no  hold  on  the  affections  of  the  people.  The  House  of 
Commons,  though  chosen  by  a  popular  vote  and  in  sympathy 
with  the  nation,  was  long  so  far  the  representative  of  the  well- 
born, educated,  and  wealthy  classes  as  to  be  superior  to  the 
passions  of  the  hour  and  able  to  consider  burning  questions 
in  the  light  of  principles  and  precedents  that  were  handed 
down  traditionally,  and  religiously  observed.  It  had  also  a 
tone  or  esprit  de  corps  which  forbade  factious  combination 
for  the  sake  of  power,  and  obstruction  used  systematically  as 
a  means  of  hindering  the  transaction  of  public  business  and 
preventing  the  majority  from  arriving  at  a  vote.  The  entire 
system  centred  in  the  majority  of  the  House  of  Commons, 
which  might  be  changed  by  a  few  voices,  but  was  yet  ordi- 
narily not  so  unstable  as  to  preclude  a  firm  and  consistent 
policy  or  render  the  tenure  of  office  so  insecure  that  ministers 
could  not  carry  out  any  one  design. 

Such  was  England ;  but  can  it  be  so  described  at  the  pres- 
ent day  ?  A  group  of  men  acting  with  the  professed  design 
of  blocking  every  beneficial  measure  and  rendering  govern- 
ment impracticable,  virtually  controls  the  Commons,  and  by 
coalescing  in  turn  with  each  of  the  great  parties  which  divide 
Parliament  is  able  to  change  the  ministry  at  pleasure.  The 
Marquis  of  Salisburj^  was  thus  put  in  the  place  of  Mr.  Glad- 
stone, and  then  in  less  than  six  months  summarily  ejected 

1  Gneist,  The  English  ParUament,  p.  314,  Boston,  1886. 
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amid  derisive  shouts  of  "  boycotted,"  and  Gladstone  rein- 
stated ;  and  it  is  not  surprising  that  the  latter  should,  in  view 
of  his  fall,  have  shifted  the  helm  and  resolved  to  put  an  end 
to  a  situation  which  was  unendurable,  by  giving  Ireland  the 
home  rule  which  would  restore  autonomy  to  England.  The 
experiment  found  favor  in  Scotland  and  in  Wales,  and  was 
accepted  by  a  numerous  class  in  Ireland  as  an  instalment  of  a 
long  unpaid  debt,  but  was  decisively  rejected  by  England  at 
the  polls  ;  and  another  turn  of  the  kaleidoscope  brought  back 
Salisbury,  while  leaving  Parnell  and  "  Obstruction  "  master 
of  the  situation. 

Parliamentary  government  is  not  more  successful  in  France, 
where  the  Chamber  is  broken  into  discordant  groups,  and 
Monarchists  and  Jacobins  unite  to  block  the  path  of  the 
men  who  favor  a  moderate  republic,  though  no  policy  which 
either  extreme  can  propose  will  be  supported  by  the  other. 
The  result  is  a  constant  change  of  ministry,  which  weakens 
the  hold  of  the  republic  on  the  popular  heart,  and  may  lead 
to  a  restoration  of  the  monarch}^  or  enable  some  successful 
general  to  found  an  empire  that  will  end  as  disastrously  as 
its  predecessors. 

No  such  instability  can  well  occur  in  the  United  States, 
where  if  a  third  party  rendered  ordinary  legislation  impracti- 
cable, with  the  view  of  obtaining  some  real  or  fancied  benefit 
for  a  particular  State  or  section,  it  would  still  be  possible  to 
vote  the  supplies ;  and  the  government  would  proceed  in  its 
accustomed  course  under  the  guidance  of  the  President,  not- 
withstanding the  discord  which  prevailed  in  Congress. 

There  is  another  view  which  must  not  be  lost  sight  of  in 
considering  how  far  parliamentarj^  government  is  applicable 
in  a  republic.  The  chief  magistrate  is,  under  such  a  system, 
chief  only  in  name,  and  is  the  gilded  figure-head  of  the  ship 
of  State  rather  than  the  pilot  who  stands  at  the  helm.  He 
has  neither  the  authority  of  a  premier  nor  the  dignity  of  a 
king,  but  must  accept  the  ministers  who  are  assigned  to  him 
by  the  popular  branch  of  the  legislature,  and  follow  the  policy 
which  they  dictate,  contrary  as  it  may  be  to  his  own  judg- 
ment and   calculated  to  exhaust   the   finances  or  lead  the 
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conntiy  into  a  disastrous  war.  The  situation  is  the  more 
difficult  because  he  cannot  proclaim  his  dissent,  and  may  be 
held  answerable  by  public  opinion,  and  even  at  the  bar  of 
histor}^  for  follies  which  he  did  not  share  and  aggressions  of 
which  he  disapproved.  No  strong  man  can  well  desire  to  fill 
an  office  where  commanding  abilities  would  be  as  much  out 
of  place  as  on  the  English  throne  ;  and  yet  strength  might  be 
needed  in  an  extreme  crisis  which  rendered  it  necessary  for 
the  chief  magistrate  to  supersede  an  incapable  or  vacillating 
minister  and  dictate  the  measures  that  were  requisite  for  the 
public  safety.  Here  again  we  may  note  the  advantage  of  our 
system,  which  renders  the  executive  independent  of  the  legis- 
lature so  long  as  he  keeps  within  the  limits  of  the  Constitu- 
tion, and  gives  the  nation  a  chief  magistrate  chosen  by  the 
people  and  able  to  pursue  a  steadfast  course  during  the  four 
years  of  his  office. 

The  question  is  one  of  the  utmost  gravity  in  England, 
where  parliamentary  government  is  the  only  method  of  rec- 
onciling popular  rights  with  monarchy,  and  its  failure  would 
lead  to  the  downfall  of  the  Crown.  Such  a  lapse  of  a  Con- 
stitution that  has  contributed  more  than  any  other  to  the 
advance  of  political  and  personal  freedom,  would  be  viewed 
by  every  considerate  observer  with  regret ;  and  should  a  dem- 
ocratic republic  follow,  the  popular  will  might  not  be  as  justly 
or  moderately  expressed  as  it  is  under  the  Constitution  of 
the  United  States.^ 

It  is  a  necessary  consequence  of  the  independence  of  the 
executive  that  while  the  composition  of  an  English  ministry 
depends  on  Parliament,  the  President  is  confessedly  entitled 
to  select  his  cabinet ;  and  any  attempt  on  the  part  of  Congress 
to  narrow  his  choice  or  prevent  him  from  exercising  an  un- 
biassed judgment  would  be  generally  regarded  as  a  usurpation, 
and  subversive  of  the  balance  which  it  was  a  main  object  of 
the  framers  of  the  Constitution  to  establish.  The  Senate  may 
and  ought  to  withhold  their  assent  when  the  appointee  is 
legally  disqualified  or  incompetent ;  but  could  not  by  a  sys- 
tematic rejection  compel  the  President  to  take  a  Secretary  of 

1  Gneist,  The  English  Parliament,  pp.  315,  316. 
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State  or  of  the  Treasury  from  a  different  or  hostile  party  be- 
cause it  was  dominant  in  Congress,  without  using  their  power 
to  an  end  foreign  to  that  for  which  it  was  conferred.  We  have 
accordingly  seen  a  Republican  cabinet  co-exist  with  a  Demo- 
cratic majority  in  the  House  of  Representatives  during  Mr. 
Hayes's  term  of  office;  and  an  instance  of  a  like  kind  occurred 
under  the  presidency  of  John  Adams.  It  can  indeed  serve  no 
good  purpose  to  force  a  cabinet  on  the  President,  because  the 
policy  of  the  Constitution  is  that  he  shall  directly  or  through 
his  subordinates  have  the  entire  charge  of  the  duties  of  his 
office,  and  neither  lessen  his  responsibility  by  sharing  it  with 
a  council,  or  be  in  any  wise  controlled  by  them.^  He  is  and 
must  remain  personally  answerable ;  and  it  would  therefore 
be  eminently  unjust  to  require  him  to  consult  his  cabinet  and 
be  guided  by  their  advice,  especially  if  they  were  virtually 
chosen  by  others  and  not  the  result  of  his  deliberate  choice. 
It  is  the  reverse  of  the  English  system,  which  has  for  its 
fundamental  maxim  that  the  king  can  do  no  wrong,  and 
that  every  step  in  his  official  life  is  taken  at  the  suggestion 
or  the  counsel  of  some  adviser  who  can  be  held  to  a  strict 
account. 

It  may  be  doubted,  in  view  of  this  and  some  other  features 
of  the  Constitution,  whether  the  members  of  the  Convention 
which  framed  our  government  knew  how  rapidly  the  House 
of  Commons  was  engrossing  all  the  powers  of  the  State. 
There  were  few  even  among  the  students  of  constitutional 
history  who  perceived  what  the  studied  phrases  of  Blackstone 
tended  to  conceal,  — that  the  dream  of  Vane  and  Sidney  had 
taken  shape  and  substance  in  a  commonwealth  recalling  the 
grandeur  and  far-reaching  power  of  Rome.^  Men  still  viewed 
the  royal  prerogative  with  apprehension,  and  the  aggression 
on  the  freedom  of  the  Colonies  had  been  popularly  regarded 
as  proceeding  from  the  Crown.  There  was  the  more  reason 
for  such  a  belief  because  George  IH.  had,  on  mounting  the 
throne,  displayed  a  vigor  and  decision  which  might,  if  joined 
to  a  sound  and  penetrating  judgment,  and  the  abilities  that 

^  Story's  Commentaries  on  the  Constitution,  sect.  1427. 

2  Gneist,  The  English  Parliament,  pp.  315,  316  (trans.;  Boston,  1886). 
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command  popular  respect  and  admiration,  have  changed  the 
course  of  events  on  both  sides  of  the  Atlantic.  The  Revo- 
lution of  1688  did  not  so  much  prove  the  firmness  of  the 
English  people,  or  their  steadfastness  in  maintaining  their 
freedom,  as  the  incapacity  of  James  II.  Among  the  minor 
causes  that  have  led  to  great  events  may  be  enumerated  the 
marriage  of  Mary  Queen  of  Scots  to  Darnley.  It  was  from 
him  that  the  monarchs  of  the  house  of  Stuart  inherited  the 
waywardness,  the  weakness,  the  instability  that  placed  them 
in  such  marked  contrast  to  their  predecessors,  and  at  once 
provoked  and  encouraged  the  resistance  which,  in  establish- 
ing the  liberty  of  England,  contributed  so  largely  to  our  own. 
There  are  periods  in  the  history  of  races  when  everything 
may  turn  on  the  greatness  of  an  individual,  as  there  are 
others  when  the  current  of  events  is  too  strong  to  be  con- 
trolled. If  James  II.  had  possessed  the  force  of  character 
and  military  talent  of  Gustavus  Adolphus,  or  even  of  his 
gallant  descendant  in  the  second  generation,  Charles  Edward, 
the  cause  of  popular  liberty  would  have  be6n  seriously  im- 
perilled. After  the  defeat  at  the  Boyne  and  the  surrender 
of  Limerick,  the  last  city  that  held  out  for  the  Stuarts,  one 
of  their  most  devoted  adherents  declared  his  readiness  to 
renew  the  conflict  if  the  other  side  would  change  kings.  It 
might,  as  late  as  the  succeeding  century,  have  been  possible 
for  a  wise  and  able  prince,  possessing  the  popular  qualities 
of  Caesar  or  Henry  IV.,  to  put  the  liberties  of  the  nation 
beneath  the  Crown,  —  such,  at  least,  is  the  opinion  of  a  great 
critic  and  historian,  Mr.  Grote.  But  this  is  one  of  those 
chapters  which  Destiny  leaves  unwritten  for  want  of  a  fitting 
instrument. 

In  the  selfish  acquiescence  of  Queen  Anne  and  the  honest 
mediocrity,  broken  by  occasional  lapses  into  vice,  of  the  Han- 
overian line,  there  was  nothing  that  could  imperil  parliamen- 
tary government,  and  much  to  foster  and  advance  its  growth. 
During  the  earlier  part  of  the  reign  of  George  III.  there  was, 
indeed,  a  reflux  that  promised  to  restore  no  small  portion  of 
the  authority  which  the  Crown  had  lost. 

The   spirit  of  loyalty  had  languished  for  seventy  years 
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in  England  for  want  of  its  appropriate  aliment.  Though 
James  11.  had  deeply  wounded  the  High-Church  divines  and 
the  landed  gentry,  they  still  regarded  his  deposition  and 
the  exclusion  of  his  descendants  as  a  sacrilegious  spoliation. 
William  III.  was  in  their  eyes  a  military  usurper,  Queen 
Anne  the  unnatural  occupant  of  a  brother's  throne,  and 
George  I.  and  George  II.  alien  intruders  who  kept  the  right- 
ful heir  from  his  inheritance.  The  Legitimatists,  by  a  strange 
sport  of  fortune,  became  antagonistic  to  the  actual  wearers  of 
the  crown,  and  caught  up  or  echoed  the  cry  of  patriotism 
until  they  came  to  regard  it  as  their  own.^  A  country  party 
was  thus  formed,  wliich  from  love  for  monarchy  opposed  the 
court,  and  favored  a  more  liberal  rule  than  that  of  the  great 
Whig  families,  which  had  originally  espoused  the  cause  of  the 
Hanoverian  line  from  a  sincere  attachment  to  constitutional 
freedom.  The  Stuarts,  who  had  never  been  thoroughly 
anglicized,  became  still  more  estranged  by  their  long  resi- 
dence on  the  Continent;  while  the  Guelphs  took  root  in  their 
adopted  country,  and  at  length  produced  a  scion  that  might 
fairly  be  considered  as  of  English  growth.  The  death  of 
Frederick,  Prince  of  Wales,  in  March,  1751,  left  his  eldest 
son  heir-apparent,  mth  every  prospect  of  a  long  and  suc- 
cessful reign.  Brave,  prejudiced,  honest,  in  many  respects  a 
typical  Englishman,  his  ambition  was  to  play  the  part  of  a 
patriot  king  as  it  had  been  portrayed  by  Bolingbroke  ;  and 
the  nation  was  weU  disposed  to  second  such  an  attempt. 

^  "Your  right  Jacobite,  sir,  disguises  his  true  sentiment.  He  roars 
out  for  revolutionary  principles ;  he  pretends  to  be  a  great  friend  to  liberty 
and  a  great  admirer  of  our  ancient  Constitution ;  and,  under  this  pretence, 
there  ara  numbers  who  every  day  endeavor  to  sow  discontent  among  the 
people.  These  men  know  that  discontent  and  disaffection  are,  like  wit 
and  madness,  separated  by  thin  partitions ;  and  they  therefore  hope  that 
if  they  can  once  render  the  people  thoroughly  discontented,  it  will  be  easy 
for  them  to  render  them  disaffected.  By  the  accession  of  these  new  allies, 
as  I  may  justly  call  them,  the  real  but  concealed  Jacobites  have  succeeded 
even  beyond  their  own  expectation."  So  crushing  was  this  retort  that 
the  patriots  prudently  refrained  from  dividing  (Sir  Robert  Walpole's 
speech  in  the  House  of  Commons,  as  given  in  2  Lord  Mahon'^  History, 
263,  264). 
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The  brilliant  raid  of  the  Pretender  in  1745  had  been  fatal 
to  the  Jacobite  cause,  not  so  much  through  the  defeat  at 
Culloden  as  by  showing  that  it  might  be  strong  in  the 
Highlands,  in  Ireland,  or  in  the  support  of  France,  but  that 
Englishmen  would  not  hazard  life  and  fortune  in  its  behalf. 
Men  who,  like  Dr.  Johnson,  had  been  nurtured  in  the  belief 
that  the  right  of  kings  to  govern  was  from  God,  might  still 
theoretically  adhere  to  the  exiled  line,  but  were  nevertheless, 
with  few  exceptions,  in  common  with  the  great  body  of  the 
nation,  ready  to  accept  the  youthful  prince  as  their  king.^ 
Fourth  in  descent  and  third  in  succession  from  George  I.,  it 
could  not  be  denied  that  he  had  a  prescriptive  if  not  legiti- 
mate title  to  his  grandfather's  throne.  Accordingly,  when 
he  assumed  the  crown  as  George  III.,  the  tide  of  loyalty 
reverted  to  its  natural  channel,  and  might  with  skilful  pilot- 
age have  raised  the  sovereign  above  the  control  of  Parliament. 
For  many  years  there  was  no  party  in  England  capable  of 
holding  the  king  in  check.  The  Tories,  in  obedience  to  their 
instincts,  became  the  devoted  adherents  of  the  court,  while 
the  Whigs,  who  had,  as  the  defenders  of  the  Hanoverian 
succession,  as  established  by  Parliament,  regarded  the  first 
sovereigns  of  that  house  as  clients  rather  than  as  masters,  were 
now  kept  at  a  distance,  and  broke  into  factions  in  the  selfish 
pursuit  of  place,  or,  more  generous,  went  into  opposition  on 
behalf  of  the  liberal  principles  that  were  endangered  by  the 
increasing  influence  of  the  Crown. 

No  circumstances  could  well  have  been  more  favorable  for 
the  restoration  of  personal  government  ;  but  the  attempt  was 
necessarily  unsuccessful  in  the  hands  of  one  whose  qualities 
would  have  been  honored  in  a  private  station,  but  were  too 
narrow  for  a  throne.^  The  young  king  turned  from  his 
constitutional  advisers  to  his  groom  of  the  stole.  Lord  Bute, 
who  had  gained  an  ascendency  over  the  royal  mind  which 

*  See  Redgauntlet,  vol.  ii.  ch.  vii.  p.  14;  Croker's  Boswell,  ch.  xvL 
p.  147;  Lord  Mahon's  History,  vol.  iv.  ch.  xxxvii.  pp.  208,  209. 
2  '*  A  better  farmer  ne'er  brushed  dew  from  lawn; 
A  worse  king  never  left  a  realm  undone."  — 

Byron  :  Vision  of  Judgment,  stanza  8. 
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was  wholly  disproportioned  to  his  abilities,  and  the  favorite 
was  appointed  one  of  the  Secretaries  of  State,  with  an  influ- 
ence which  made  him  virtually  prime  minister  and  led  to 
the  withdrawal  of  the  elder  Pitt  from  the  conduct  of  a  war 
which  owed  its  success  to  his  genius.  The  motives  for  the 
change  were  merely  personal ;  and  it  has  been  said  with 
truth,  that  for  many  years,  and  while  the  king  retained  his 
reason,  no  statesman  whom  he  disliked  could  obtain  a  seat  in 
the  cabinet,  no  policy  be  adopted  which  he  disapproved.  If 
the  narrow  and  exclusive  measures  that  lost  the  Colonies  to 
England  were  initiated  in  Parliament,  they  received  a  con- 
stant and  avowed  support  from  the  throne ;  and  it  was 
through  the  firmness  of  George  III.,  in  opposition  to  the 
great  majority  of  the  House  of  Commons,  that  the  younger 
Pitt  was  able  to  make  the  appeal  to  the  country  which  re- 
sulted in  driving  the  ministry  formed  by  the  coalition  between 
North  and  Fox  from  power,  and  making  him  prime  minister 
of  England.  In  these  instances,  as  well  as,  later,  on  the  ques- 
tion of  Catholic  emancipation,  the  king  threw  the  weight  of 
his  character  and  rank  into  the  scale  with  an  inflexibility  of 
purpose  that  had  a  marked  influence  on  the  course  of  events. 
But  his  intervention,  though  unmistakably  sincere  and  honest, 
was  seldom  fortunate  either  for  the  nation  or  himself;  and 
when  on  the  recurrence  of  his  malady,  in  1810,  the  Prince  of 
Wales  became  regent,  kingly  government,  in  the  full  sense 
of  the  term,  ceased  to  exist  in  England.^ 

1  Gneist,  The  English  Parliament,  p.  312. 
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The  English  Constitution  (continued).—  Exclusion  of  the  Crown  from  Par- 
ticipation in  Legislation.  —  Decadence  of  the  House  of  Lords.  — Royal 
Prerogatives  now  wielded  by  the  Commons  through  the  Cabinet.  — 
The  Power  to  dissolve  Parliament.  — England  a  Commonwealth  rather 
than  a  Monarchy. 

The  subordination  of  the  executive  department  of  the 
government  to  Parliament  is  not  the  only  change  that  has 
occurred  in  the  English  Constitution  since  the  reign  of  Queen 
Elizabeth ;  there  is  another,  by  which  the  Crown  has  been 
virtually  excluded  from  all  share  in  the  making  of  the  laws. 
Technically  and  legally  speaking,  the  enactment  of  a  statute 
requires  the  united  voice  of  King,  Lords,  and  Commons ;  un- 
less they  all  concur,  the  bill  falls.  There  was  a  period  in 
English  history  when  this  was  more  than  a  legal  fiction, 
when  the  Crown  not  only  might,  but  did,  modify,  amend,  or 
reject  measures  that  had  received  the  assent  of  both  Houses 
of  Parliament ;  ^  but  when  the  power  of  the  Crown  .came  to 
be  vested  in  a  ministry  delegated  by  and  representing  a 
majority  of  the  House  of  Commons,  such  a  veto  ceased  to  be 
practicable,  because  the  prime  minister  was  responsible  for 

1  1  Green's  History  of  the  English  People,  461.  "  In  former  times  the 
course  of  petitioning  the  king  was  this  :  the  Lords  and  Speaker  prepared 
their  petition  to  the  king.  This  then  was  called  the  bill  of  the  Com- 
mons, which  being  received  by  the  king,  part  he  rejected  and  put  out, 
other  part  he  certified;  and  as  it  came  from  him  it  was  drawn  into  a 
law.  But  this  course,  in  the  2d  Henry  V.,  was  found  prejudicial  to  the 
subject;  and  since  in  such  cases  they  have  petitioned  by  petition  of  right, 
as  we  now  do  who  come  to  declare  what  we  demand  of  the  king  ;  for  if 
we  should  tell  him  what  we  should  demand,  we  should  not  proceed  in  a 
parliamentary  course"  (Speech  of  Mr.  Glanville  at  the  conference  be- 
tween the  Houses  of  Parliament  on  the  clause  annexed  by  the  Lords  to 
the  Petition  of  Right,  2  Parliamentary  History,  365). 
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the  acts  of  the  king,  and  could  not  consistently  sanction  the 
defeat  of  a  measure  which  he  had  advocated  in  his  place  in 
Parliament.  This  check  on  the  popular  will  has  accordingly- 
ceased  to  be  a  part  of  the  English  Constitution.  If  a  law 
passes  both  Houses  of  Parliament,  it  must  receive  the  assent 
of  a  king  who  can  only  speak  through  ministers  who  are  the 
delegates  and  leaders  of  the  majority  that  enacts  the  law. 

There  has  been  another  change  within  the  walls  of  Parlia- 
ment. As  late  as  the  reign  of  Queen  Anne,  and  for  some 
time  afterwards,  the  House  of  Lords  was  not  only  an  integral, 
but  a  co-ordinate  and  equal  branch  of  the  government.  To 
have  its  support  was  as  important  as  to  have  a  majority  in 
the  House  of  Commons,  and  no  measure  which  the  great  body 
of  the  peerage  disapproved  could  well  be  passed  over  their 
heads  by  popular  agitation.  But  as  the  constituency  which 
the  Lower  House  represented  grew  in  intelligence  and  infor- 
mation ;  as  wealth  flowed  into  the  great  commercial  cities 
and  manufacturing  towns,  and  the  influence  of  the  untitled 
gentry  balanced  or  outweighed  that  of  the  peers,  —  the  Com- 
mons rose  to  be  the  great  council  of  the  nation,  and  the  power 
of  the  House  of  Lords  diminished  in  a  like  proportion.  This 
change,  which  had  been  going  on  for  a  length  of  time,  cul- 
minated in  the  passage  of  the  Reform  Bill.  The  rejection 
of  that  measure  by  the  Upper  House  in  October,  1831,  led 
to  a  violent  agitation  throughout  the  kingdom.  Another  bill 
of  the  same  nature  was  passed  by  the  Commons  in  the  follow- 
ing year ;  and  although  the  Lords  manifested  their  repugnance 
by  a  vote,  taken  on  the  7th  of  May,  that  would  have  been 
decisive  had  there  been  no  pressure  from  without,  their  op- 
position ceased  in  obedience  to  the  counsels  of  the  Duke 
of  Wellington,  and  a  month  afterwards  the  bill  became  a 
law.  This  result  placed  the  weakness  of  the  Lords  in  a 
light  that  could  not  be  misunderstood  ;  they  have  since  been 
virtually  a  revisory  committee,  rather  than  a  co-ordinate 
branch  of  the  legislature  ;  and  it  may  safely  be  predicted  that 
they  will  never  again  come  to  a  grave  political  issue  with  the 
assembly  which,  from  its  origin  and  nature,  has  public  opin- 
ion on  its  side  and  represents  the  will  of  the  English  nation. 
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The  battle  of  the  aristocracy  will  be  fought  hereafter,  as  it 
has  been  during  the  last  forty  years,  in  the  House  of  Com- 
mons ;  and  if  lost  there,  will  not  be  renewed  in  the  assembly 
which  was  once  the  citadel  of  privilege.  The  Lords  are, 
nevertheless,  a  useful  check  on  rash  and  inconsiderate  legisla- 
tion ;  and  when  the  question  does  not  touch  the  popular  heart, 
may  amend  bills  that  have  been  passed  by  the  Commons,  or 
reject  them  absolutely. 

In  estimating  the  relative  strength  of  the  two  branches  of 
the  English  legislature,  it  must  not  be  forgotten  that  the 
powers  incident  to  the  prerogative  are  virtually  wielded  by 
the  cabinet,  which  is  the  creature  of  the  Commons  and  re- 
sponsible to  them  ;  ^  and  it  is  not  surprising  that  this  additional 
weight  should  render  the  scale  of  the  popular  assembly  pre- 
ponderant, when  it  might  otherwise  be  balanced  by  the  peers. 
It  is  in  this  sense  that  we  must  understand  various  utterances 
of  the  Duke  of  Wellington,  and  among  others,  that  the  bill 
for  the  repeal  of  the  corn  laws  "  having  been  already  agreed 
to  by  the  other  branches  of  the  legislature,  the  function  of  the 
House  of  Lords  was  at  an  end."  ^  For  as  the  Queen  can  only 
speak  through  a  minister  whom  the  Commons  approve  and 
will  support,  his  voice  is  practically  hers,  even  when  he  is  en- 
deavoring to  carry  a  measure  to  which  she  may  be  personally 
adverse.  Such  a  use  of  the  executive  power  for  the  further- 
ance of  popular  ends,  or  in  aid  of  the  dominant  party  in  the 
Commons,  is  the  more  likely  to  occur  because  since  the  pre- 
rogative came  under  the  control  of  a  ministry  whom  Parlia- 
ment delegates  and  may  dismiss,  it  has  not  been  an  object  of 
distrust ;  and  acts  are  viewed  with  complacency  that  would 
have  provoked  resentment  had  they  proceeded  from  the  royal 
will.3  If  the  Lords  had  not  withdrawn  their  opposition  to  the 
Reform  Bill,  it  would  undoubtedly  have  been  carried  over 
their  heads  by  the  creation  of  new  peerages  at  the  instance  of 
Earl  Grey's  Government,  despite  the  extreme  reluctance  of 

^  1  May's  Constitutional  History  of  England,  457. 
2  Disraeli's  Life  of  Lord  George  Bentiuck,  229;  Sheldon  Amos,  Fifty 
Years  of  the  English  Constitution,  349. 

8  2  May's  Constitutional  History  of  England,  136. 
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William  IV.^  So  the  sale  of  commissions  in  the  army  was 
abolished  in  1871,  during  Mr.  Gladstone's  first  administration, 
by  a  royal  warrant  after  the  bill  which  the  Commons  had 
passed  for  that  end  had  been  rejected  by  the  Peers.  In  like 
manner,  while  the  canons  are  formally  convened  to  choose  a 
bishop,  they  yet  must  vote  for  the  candidate  who  is  desig- 
nated by  the  Crown,  or  incur  the  pains  and  penalties  of  a 
prcemunire ;  the  nomination  being  really  made  by  the  cabinet, 
and  depending  in  the  last  resort  on  the  popular  will  as  mani- 
fested in  the  elections  for  the  House  of  Commons.^  Among 
the  many  anomalies  of  the  English  government  none  is  more 
characteristic.  Although  not  answering  to  Cavour's  ideal  of 
a  free  church  in  a  free  state,  it  is  yet  eminently  practical  and 
just,  because  one  who  as  a  spiritual  peer  is  to  take  part  in  the 
task  of  legislation,  should  obviously  derive  his  authority  from 
a  national  and  not  from  an  ecclesiastical  source. 

If  we  now  inquire  what  measure  of  personal  authority  re- 
mains to  the  sovereign,  the  answer  is  that  he  can  do  nothing 
save  through  ministers  whom  he  appoints  but  cannot  choose, 
and  who  are  responsible  for  his  acts  before  the  country  and 
to  Parliament.  So  close  is  the  watch,  so  little  is  needed  to 
excite  distrust,  that  a  telegram  to  Queen  Victoria  from  the 
Indian  viceroy.  Lord  Lytton,  announcing  the  advance  of 
the  British  troops  on  Afghanistan,  and  a  sympathetic  note 
from  her  Majesty  to  Lord  Chelmsford,  then  commanding  the 
forces  in  Zululand,  became  the  theme  of  injurious  comments 
in  the  Press,  and  gave  occasion  for  a  critical  debate  in  the 
House  of  Commons,  in  the  course  of  which  Sir  Stafford 
Northcote  admitted,  in  replying  for  the  Government,  that  if 
Lord  Lytton's  object  had  been  to  obtain  the  Queen's  support 
for  a  policy  that  was  not  approved  by  the  cabinet,  it  would 
have  been  a  serious  offence  against  the  Constitution  of  the 
country  and  the  privilege  of  Parliament.^  Strange  as  it 
may  seem,  the  Queen  cannot  name  her  ladies-in-waiting  or 
mistress-of-the-robes  without  consulting  the  prime  minister, 

^  1  May's  Constitutional  History  of  England,  260. 

*  Green's  History  of  the  English  People,  vol.  ii.  ch.  iv.  p.  160. 

«  Sheldon  Amos,  Fifty  Years  of  the  English  Constitution,  333. 
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and  must  dismiss  them  if  an  incoming  administration  insists 
on  such  a  change.^  The  husband  of  a  queen-regnant  is  not 
less  jealously  regarded  than  herself,  and  may  not  take  part  or 
manifest  an  interest  in  the  politics  of  his  adopted  country. 
The  presence  of  Prince  Albert  in  the  House  of  Commons 
during  Sir  Robert  Peel's  speech  for  the  repeal  of  the  corn 
laws  drew  forth  a  grave  remonstrance  from  Lord  George 
Bentinck  as  the  leader  of  the  opposition,  and  was,  according 
to  Mr.  Disraeli,  "  disquieting  to  moderate  men  on  both 
sides."  2  Such  minutiae  may  seem  trivial,  but  serve  to  indi- 
cate how  little,  save  the  mere  show  of  authority,  is  left  to 
an  English  monarch.  The  venerable  and  high-sounding  term 
"  prerogative"  is  now  simply  a  technical  and  convenient  form 
of  expression  for  the  powers  that  can  legally  be  exercised  by 
the  executive  department  of  the  English  government  without 
the  sanction  of  an  act  of  Parliament,  and  which,  though  nom- 
inally belonging  to  the  Queen,  are  controlled  by  the  cabinet 
and  ultimately  by  the  House  of  Commons.^ 

From  the  above  sketch  we  may  see  that  the  House  of 
Commons  has  by  slow  degrees  dispossessed  the  Crown  and 
peerage,  and  is  now  the  propelling  and  guiding  force,  the 
sails  and  helm  of  the  English  government.  Raised  from  a 
subordinate  position  to  be  the  hinge  on  which  all  else  de- 
pends, it  controls  the  House  of  Lords,  selects  the  ministers, 
and  wields  through  them  the  power  of  the  Throne.  The 
executive  has  in  this  way  become  the  mouthpiece  of  the . 
legislature  ;  and  if  the  independence  of  the  judiciary  is  secure, 
the  safeguard  is  in  public  sentiment,  and  not  in  constitutional 
provisions.* 

1  1  May's  Constitutional  History  of  England,  131;  Sheldon  Amos, 
Fifty  Years  of  the  English  Constitution,  231. 

2  Life  of  Lord  George  Bentinck,  106. 

8  1  Green's  History  of  the  English  People,  639,  682. 

*  "No  doubt  the  time  was  when  the  king  had  a  predominant  power 
in  England ;  but  who  can  say  that  it  is  the  case  now  ?  Without  going 
into  details,  it  is  sufficient  to  say  that  the  regal  power  is  of  such  a  nature 
now  that  it  really  affords  no  strong  or  suflBcient  check  or  balance  in  our 
Constitution. 

"  I  am  old  enough  to  remember  when  the  House  of  Lords  measured 
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It  must  not,  however,  be  supposed  that  the  legislature  and 
the  executive  are  no  longer  distinct,  or  that  the  Constitution 
falls  into  the  error  of  intrusting  the  administration  of  the  gov- 
ernment to  a  numerous  and  popular  assembly.  The  course 
and  policy  of  the  government  are  determined  in  the  cabinet ; 
and  a  resolution  of  the  House  of  Commons  directing  that  an 
individual  should  be  appointed  to  an  office  of  trust  or  profit,  or 
that  a  particular  measure  should  be  adopted  in  peace  or  war, 
would  be  universally  regarded  as  unconstitutional.  Though 
the  power  of  choice  and  dismissal  is  in  the  House,  the  ministers 
are  not  merely  its  servants  or  delegates ;  and  if  failure  or  loss 
ensues,  the  responsibility  is  theirs. 

An  inquiry  may  here  be  made  which  deserves  an  answer. 
Since  Parliament  virtually  nominates  the  ministry  and  may 
compel  them  to  resign,  what  security  is  there  against  an 
arbitrary  and  capricious  exercise  of  its  power  which  may 
prevent  the  execution  of  a  settled  policy  and  render  the  exe- 
cutive the  slave  of  the  legislature  ?  The  answer  is,  that  the 
cabinet  may  advise  the  Crown  to  dissolve  Parliament  and 
bring  its  members  before  their  constituents  to  answer  for 
their  conduct.    The  creature  thus  has  a  check  on  the  creator, 

itself  with  the  House  of  Commons,  and  challenged  or  overthrew  its  de- 
cisions. Who  can  say  it  is  so  now  ?  That  check  also  has  departed.  The 
fact  is,  the  whole  power  of  executive  administration  is  vested  in  the  gov- 
ernment of  the  day,  and  that  depends  for  its  existence  upon  the  House  of 
Commons ;  and  the  whole  power  of  this  country,  all  that  we  have  read  of 
as  divided  among  the  different  estates  of  the  realm,  has  really  now  entirely 
centred  itself  in  the  House  of  Commons,  and  eveiy thing  turns  upon  its 
will.  I  say  that  so  far  from  these  things  being  a  complicated  system  of 
checks  and  balances,  our  Constitution  has  been  reduced  to  a  state  of  what 
I  can  only  call  tremendous  simplicity.  We  have  put  all  on  a  single  foun- 
dation ;  all  depends  upon  the  House  of  Commons,  upon  their  ability  to 
conduct  the  business  of  the  State  properly;  all  depends  upon  their  being 
able  and  willing  to  keep  the  ministers  of  the  Crown  within  bounds,  and 
to  fulfil  their  duties  to  the  State.  AVe  have,  instead  of  a  complicated 
Constitution,  the  most  elementary  Constitution  in  the  world.  We  have 
simply  an  elective  assembly  ;  and  in  that  elective  assembly  all  the  powers 
of  the  State  are  really  gathered  up,  and  in  it  they  are  centred"  (Speech 
of  ^Ir.  Lowe  in  the  House  of  Commons,  March  4, 1879).  Sheldon  Amos, 
Fifty  Years  of  the  English  Constitution,  26. 
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the  servant  on  the  master ;  and  may,  if  a  difference  arises, 
call  in  the  nation  as  an  arbiter. 

It  is  no  doubt  conceivable  that  an  artful  and  designing 
monarch  might  unite  with  a  Parliamentary  cabal  to  remove 
an  obnoxious  minister  without  permitting  an  appeal  to  the 
people ;  but  such  a  course  would  increase  the  influence  of 
the  statesman  whom  it  was  designed  to  crush,  and  insure  his 
ultimate  return  to  power. 

There  is  a  consideration  which  should  not  be  overlooked  in 
determining  how  far  a  king  of  England  is  a  free  agent ;  namely, 
that  the  measures  of  a  constitutional  sovereign  are  presumed 
to  be  adopted,  not  of  his  own  motion,  but  in  pursuance  of  the 
advice  of  some  one  who  is  answerable  for  the  consequences. 
The  first  step,  therefore,  towards  getting  rid  of  a  prime  min- 
ister who  id  sustained  by  the  House  of  Commons  is,  as  I 
have  already  intimated,  to  find  a  statesman  who  will  accept 
his  place,  and  with  it  the  responsibility  of  recommending  a 
dissolution  of  Parliament.  If  there  is  no  such  person,  the 
existing  ministry  must  be  retained  ;  but  if  he  is  forthcoming 
and  succeeds  in  forming  a  government,  it  will  still  be  merely 
provisional,  and  the  event  will  depend  upon  the  result  of  the 
elections.  Should  this  be  adverse,  the  newly  appointed  min- 
istry must  resign  and  the  king  recall  the  servants  whom  he 
had  recently  dismissed.  A  course  attended  with  so  much 
doubt  and  uncertaint}^  and  which  may  involve  so  much  mor- 
tification, should  obviously  not  be  recommended  by  a  states- 
man or  adopted  by  a  sovereign  unless  in  a  case  of  extreme 
exigency  and  on  exceptional  grounds.  Accordingly,  Mr. 
Bagehot  tells  us  that  *'  the  power  of  dismissing  a  government 
with  which  Parliament  is  satisfied,  and  dissolving  that  Parlia- 
ment upon  an  appeal  to  the  people, .  .  .  has  almost,  if  not  quite, 
dropped  out  of  the  reality  of  our  Constitution.  .  .  .  That 
power  in  theory  indisputably  belongs  to  the  Queen  ;  but  it  has 
passed  so  far  away  from  the  minds  of  men  that  it  would  ter- 
rify them,  if  she  used  it,  like  a  volcanic  eruption  from  Prim- 
rose Hill."  The  last  occasion  on  w^hich  an  English  sovereign 
ventured  on  such  a  course  was  when  William  IV.  dismissed 
the  Whig  ministry  and  formed  a  Tory  administration  under 
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Sir  Robert  Peel ;  and  the  event  showed  that  he  had  mis- 
calculated. The  precedent  is  the  more  instructive  because  the 
great  majority  of  the  House  of  Lords  were  with  the  king. 

The  recent  course  of  events  on  the  other  side  of  the  Chan- 
nel has  afforded  the  English  people  an  opportunity  of  showing 
that  their  judgment  on  this  constitutional  question  is  not  un- 
like that  pronounced  by  Mr.  Bagehot ;  for  when  President 
McMahon  made  the  inability  of  the  republican  ministry  to 
obtain  a  majority  in  the  Senate  an  excuse  for  dismissing 
them  and  dissolving  the  Lower  House,  the  measure  was 
generally  disapproved  in  England,  and  its  ultimate  failure 
regarded  as  a  proof  that  liberty  is  possible  in  France.  Sir 
Thomas  May  is  indeed  pleased  to  say,  in  a  recent  work  of 
authority,  that  "  a  constitutional  government  secures  to  the 
king  a  wide  authority  in  all  the  counsels  of  the  State.  He 
chooses  and  dismisses  his  ministers.  Their  resolutions  upon 
every  important  measure  of  foreign  or  domestic  policy  are 
submitted  to  his  approval ;  and  when  that  approval  is  with- 
held, the  ministers  must  either  abandon  their  policy  or  resign 
their  offices."  This  may  have  been  true  when  Blackstone 
wrote,  in  the  days  of  George  IH.,  and  down  to  the  beginning 
of  this  century,  but  has  long  ceased  to  apply  to  a  government 
which,  though  in  aristocratic  hands  and  with  the  forms  of 
royalty,  is  virtually  a  commonwealth. 

Though  I  have  called  England  a  commonwealth,  it  is  not 
easy  to  find  a  name  for  that  which  is  essentially  of  modern 
growth,  and  has  no  analogue  in  history.  Were  I  to  choose 
an  appellation,  I  should  incline  to  "republic"  rather  than 
"  monarchy,"  as  coming  nearer  to  the  truth.  The  distinctive 
difference  is  not  that  the  English  government  is  monarchical 
and  ours  republican,  but  that  it  is  subject  to  an  aristocratic 
influence  which  is  wanting  here.  Do  away  with  the  law  of 
primogeniture  and  with  the  custom,  stronger  than  the  law, 
of  endowing  the  eldest  son,  and  the  English  regime  would  in 
less  than  half  a  century  be  more  entirely  democratic  than 
that  under  which  we  live,  because  the  popular  will  would 
proceed  straight  to  its  object,  without  meeting  with  the  checks 
which  are  so  numerous  in  the  United  States.     It  may  be  said 

VOL.   I.— 13 
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that  the  shadow  and  the  substance  of  royalty  are  alike  incon- 
sistent with  the  definition  of  a  republic;  but  such  a  rule  would 
exclude  Sparta,  Tyre,  and  her  offspring,  Carthage.  Govern- 
ments professedly  republican  have  differed  more  widely  in 
form  and  principle  than  does  the  French  republic  from  mon- 
archy as  it  exists  in  England.  ^  Which  is  the  more  truly 
republican,  a  country  like  the  United  States,  where  the 
executive  may  thwart  the  popular  will  during  a  four  years' 
term  of  office ;  or  a  country  where,  as  in  England,  the  cabi- 
net must  conform  to  the  views  of  the  legislature  or  resign  ? 
No  lover  of  his  country,  whether  royalist  or  a  favorer  of  self- 
government,  could  be  satisfied  with  the  state  of  things  in 
England  in  the  eighteenth  century,  save  as  an  escape  from 
greater  evils ;  but  a  sincere  republican  may  uphold  a  system 
under  which  the  representatives  of  the  people  administer  the 
government,  and  the  name  of  king  simply  adds  a  sanction. 
Such  seems  to  have  been  the  opinion  of  Horace  Walpole, 
who  describes  himself  as  "  a  quiet  republican,  who  does  not 
dislike  to  see  the  shadow  of  monarchy  fill  the  empty  chair  of 
State,  that  the  ambitious,  the  murderer,  the  tyrant  may  not 
aspire  to  it ;  in  short,  who  approves  the  name  of  a  king  when 
it  excludes  the  essence."  ^  Such  a  republic,  as  exemplified  in 
the  English  government,  was  undoubtedly  Hamilton's  ideal ; 
and  his  undisguised,  though  abstract,  preference,  which  he 
did  not  attempt  to  reduce  to  practice,  lessened  his  influence 
by  exposing  him  to  the  imputation  of  seeking  to  introduce 
monarchy  on  this  side  of  the  Atlantic. 

It  must  not,  however,  be  inferred  that  an  English  sovereign 
is  necessarily  a  cipher.  If,  as  Sir  Stafford  Northcote  authori- 
tatively declared  from  his  place  in  Parliament  in  April,  1879, 
it  is  tHe  Queen's  right  to  he  consulted^  to  encourage^  and  to 
warn,  she  is  necessarily  entitled  to  full  information  of  all  that 
occurs  in  the  cabinet  or  Parliament,  and  may  exercise  an  in- 
fluence that  will  to  some  extent  compensate  for  the  power 
that  the  Crown  has  lost.^     The  letters  of  the  Queen  and 

1  Memoirs  of  the  Reign  of  George  II.,  vol.  i.  ch.  xii.  p.  377. 
*  Sir  S.  Northcote's  speech,  in  Fifty  Years  of  the  English  Constitution, 
by  Sheldon  Amos,  333. 
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Prince  Albert  to  the  premier,  Lord  Aberdeen,  during  the 
Crimean  War,  urging  vigorous  measures  and  deprecating  the 
moderation  of  his  language  in  the  House  of  Lords,  may  be 
cited  in  proof  of  this  remark.^ 

So  also  the  sovereign  may,  when  occasion  requires,  counsel 
moderation  or  the  suppressix)n  of  an  indiscreet  passage  in  a 
despatch.  But  for  the  sage  intervention  of  the  Queen,  Lord 
John  Russell's  demand  for  the  surrender  of  Mason  and 
Slidell  would  have  been  couched  in  language  that  might, 
in  the  then  temper  of  the  American  people,  have  provoked 
a  refusal,  and  led  to  a  contest  in  which  England  would  have 
joined  hands  with  the  Southern  States,  with  results  that  would 
have  been  calamitous  to  the  cause  of  civilization  throughout 
the  world. 

The  Crown  is  not  a  mere  formal  appendage  to  the  machine 
of  State,  or  one  of  those  organs  which  sometimes  in  the  poli- 
tical, as  in  the  natural,  body  outlast  the  need  that  called 
them  into  being,  and  can  neither  be  retained  with  advantage 
nor  exscinded  without  risk,  but  is  an  integral  part  of  the 
Constitution,  which  could  not  be  laid  aside  without  endanger- 
ing the  harmonious  working  of  the  entire  system.  Not  only 
does  the  loyalty,  which,  as  we  learned  during  the  late  civil 
war,  is  a  phase  of  patriotism,  gather  round  the  Throne  and 
form  a  useful  counterpoise  to  the  unthinking  hero-worship 
which  is  prone  to  deify  the  demagogue  or  the  successful 
general,  but  there  is  less  to  be  apprehended  from  the  vulgar 
ambition  which  aims  at  the  show  as  well  as  the  reality  of 
power,  when  the  first  place  is  held  by  an  hereditary  tenure, 
and  the  task  of  government  relegated  to  subordinates  who 
may  be  removed  at  pleasure .^  It  is  because  the  cabinet  is 
the  result  of  a  process  of  evolution  on  which  the  Queen  sets 
the  seal,  by  summoning  the  leader  of  the  House  of  Commons 
to  Windsor,  that  ministers  come  and  go  with  less  disturbance 
of  social  and  business  life  than  would  presumably  ensue  if 
the  choice  of  a  chief  magistrate  were  submitted  formally  to 
Parliament  or  determined  by  a  popular  vote. 

^  Sheldon  Amos,  Fifty  Years  of  the  English  Constitution,  218. 
'  Walpole's  Memoirs  of  George  II. 
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The  English  Constitution  (continued).  —  Parliamentary  Representation.  — 
Anomalies  and  Defects  of  the  Electoral  System  at  the  Close  of  the 
Eighteenth  Century.  —  Corruption  at  Elections  and  in  the  House  of 
Commons.  —  Fox.  —  Walpole.  —  The  Movement  for  Reform.  —  Pitt. 
—  Burke  —  Reform  Acts  of  1832  and  1867. 

Had  the  House  of  Commons  continued  to  be  what  it  was 
during  the  greater  part  of  the  eighteenth  century,  it  might 
not  have  become  the  mainspring  of  the  government,  and  cer- 
tainly would  have  been  unequal  to  such  a  function.  Though 
nominally  a  representative  assembly,  it  was  really  chosen  by 
a  comparatively  small  number  of  persons  who  belonged  to 
the  privileged  or  wealthy  classes,  and  did  not  represent  the 
national  will.  The  counties  and  some  of  the  larger  towns 
might  still  speak  with  a  popular  voice,  although  even  they 
were  largely  influenced  by  family  and  fortune  ;  but  it  has 
been  authentically  stated  that  at  the  close  of  the  last  and 
during  the  earlier  years  of  this  century  487  members,  con- 
stituting a  majority  of  the  Commons,  were  chosen  by  some 
five  or  six  thousand  voters,  distributed  among  boroughs  which, 
in  the  significant  language  of  the  times,  were  *' rotten,"  and 
voted  as  their  patrons  dictated,  or  close  corporations  where 
admission  to  the  suffrage  depended  on  the  will  of  the  exist- 
ing corporators  or  freemen,  who  distributed  the  right  among 
their  families  and  adherents,  and  took  care  that  the  votei^s 
should  not  be  too  numerous  to  enable  each  one  to  make  a 
profitable  bargain.  Agreeably  to  Oldfield's  Representative 
History,!  177  members  were  returned  at  the  bidding  of  123 
commoners,  and  304  nominated  and  virtually  elected  by  144 
peers ;  so  that  while  the  Lower  House  was,  on  a  superficial  view, 

1  pp.  531,  543. 
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the  dominant  assembly  it  was  in  reality  largely  influenced,  if 
not  controlled,  by  the  Upper.  This  was  one  of  the  points  made 
by  the  opponents  of  reform,  who  insisted  that  the  existing 
method  rendered  both  branches  harmonious,  and  lessened  the 
risk  of  a  collision. ^ 

The  abuse  was  not  entirely  barren  of  good  results.  The 
much-needed  reform  in  the  criminal  law  was  due  to  the 
exertions  of  Sir  Samuel  Romilly,  who  sat  for  a  purchased 
borough ;  and  not  a  few  of  the  '^borough-mongers,"  as  they 
were  opprobriously  termed,  used  their  power  wisely  to  bring 
able  and  upright  men  into  Parliament,  who  might  otherwise 
have  been  left  out  of  public  life.^ 

The  elder  and  younger  Pitt,  Burke  and  Fox,  in  the  last 
centur}^  and  Canning  and  Horner  in  this,  owed  their  early  rise 
to  such  means ;  but  there  were  others  who  bargained  shame- 
lessly with  successive  ministries  for  title,  place,  or  opportuni- 

1  "  Dr.  Oldfield's  Representative  History  furnishes  still  more  elaborate 
statistics  of  parliamentary  patronage.  According  to  his  detailed  state- 
ments, no  less  than  218  members  were  returned  for  counties  and  boroughs 
in  England  and  Wales  by  the  nomination  or  influence  of  87  peers;  137 
■were  returned  by  90  commoners,  and  16  by  the  government;  making  a 
total  number  of  371  nominee  members.  Of  the  45  members  for  Scotland, 
31  were  returned  by  21  peers,  and  the  remainder  by  14  commoners.  Of 
the  100  members  for  Ireland,  51  were  returned  by  36  peers,  and  20  by  19 
commoners.  The  general  result  of  these  surprising  statements  is,  that 
of  the  658  members  of  the  House  of  Commons,  487  were  returned  by 
nomination,  and  171  only  were  representatives  of  independent  constitu- 
encies."    1  May's  Constitutional  History  of  England,  300. 

Writing  in  1821,  Sydney  Smith-  says:  "This  county  belongs  to  the 
Duke  of  Rutland,  Lord  Lonsdale,  the  Duke  of  Newcastle,  and  about 
twenty  other  holders  of  boroughs.     They  are  our  masters." 

2  "  During  the  debates  on  the  Reform  Bill,  Sir  Robert  Peel  produced  a 
list  of  twenty-two  individuals,  including  almost  every  illustrious  name 
which  during  the  last  fifty  years  had'  adorned  the  national  councils;  and 
of  these  twenty-two  persons  it  appeared  that  sixteen  were,  on  their  first 
entrance  into  public  life,  returned  for  boroughs  which  it  was  proposed  by 
the  bill  before  Parliament  to  disfranchise,  while  of  the  remaining  six, 
who  had  owed  their  return  in  the  first  instance  to  a  more  popular  con- 
stituency, ^ve  had  at  a  subsequent  period  of  their  public  career  found  it 
convenient  to  quit  that  constituency  and  betake  themselves  also  to  a 
close  borough."     Quarterly  Review  for  1831,  p.  259. 
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ties  to  grow  rich  at  the  public  expense.  Patronage  was  as 
flagrantly  abused  by  Walpole,  Newcastle,  and  Bute  as  it  can 
be  by  an  American  President  or  Senate.  The  ministry  un- 
scrupulously dismissed  every  public  servant  who  ventured  to 
oppose  their  measures  or  cast  an  independent  vote ;  and  the 
public  conscience  was  so  undeveloped  in  this  regard  that  as 
good  and  wise  a  man  as  Dr.  Johnson  could  declare :  "  The 
government  has  the  distribution  of  offices  in  order  that  it 
may  maintain  its  authority.  Were  I  in  power,  I  would  turn 
out  every  man  who  opposed  me."  ^  Not  a  few  of  the  peer- 
ages which  were  profusely  created  under  George  III.  origi- 
nated in  sources  like  those  stigmatized  by  Pope :  — 

*'  Mark  by  what  wretched  steps  their  glory  grows, 
From  dirt  and  seaweed  as  proud  Venice  rose ; 
In  each  how  guilt  and  greatness  equal  ran, 
And  all  that  raised  the  hero  sunk  the  man." 

In  fine,  demoralization  reached  the  point  at  which  men  cease 
to  believe  in  the  possibility  of  virtue,  and  patriotism  came 
to  be  regarded  as  a  mask  worn  by  adventurers  who  sought 
for  office  under  the  pretence  of  love  of  country .^ 

1  2  Fitzgerald's  Boswell,  17. 

2  "  Gentlemen  have  talked  a  great  deal  of  patriotism,  —  a  venerable 
word  when  duly  practised;  but  I  am  sorry  to  say  that  of  late  it  has  been 
so  much  hackneyed  about  that  it  is  in  danger  of  falling  into  disgrace : 
the  very  idea  of  true  patriotism  is  lost,  and  the  term  has  been  prostituted 
to  the  very  worst  of  purposes.  A  patriot,  sir !  why  patriots  spring  up  like 
mushrooms !  I  could  raise  fifty  of  them  within  four  and  twenty  hours ; 
I  have  raised  many  of  them  in  one  night.  It  is  but  refusing  to  gratify  an 
unreasonable  or  an  insolent  demand,  and  up  starts  a  patriot.  I  have 
never  been  afraid  of  making  patriots,  but  I  disdain  and  despise  all  their 
efforts."  Walpole's  speech  in  the  House  of  Commons,  Feb.  13,  1741; 
3  Mahon's  History  of  England,  73,  74.  See  also  Walpole's  Memoirs 
of  the  Reign  of  George  IL,  vol.  i.  ch.  xii.  pp.  376,  377.  So  Johnson 
defined  patriotism  as  "  the  last  refuge  of  a  scoundrel;  "  and  when  Boswell, 
pressed  "  to  name  a  single  exception,  mentioned  an  eminent  person  whom 
we  all  greatly  admired,"  Johnson's  reply  was,  "I  do  not  say  he  is  not 
honest,  but  we  have  no  reason  to  conclude  from  his  political  career  that 
he  is  honest."     2  Fitzgerald's  Boswell,  11. 

The  curious  in  such  matters  may  read  in  the  Quarterly  Review  for 
January,  1878,  p.  189,  some  account  of  the  disreputable  methods  by  which 
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The  result  was  an  assembly  as  diverse  as  the  soil  from  which 
it  sprang,  where  men  of  lofty  tone  and  brilliant  genius  sat  on 
the  same  benches  with  place-hunters,  political  adventurers,  and 
"  fools  of  quality  "  with  scarce  wit  enough  to  be  rogues,  — 
where,  in  short,  heterogeneous  elements  were  commingled,  and 
"  all  the  gravel  mixed  with  golden  ore."  But  the  splendor  of 
individual  talent  did  not  redeem  the  House  as  a  whole  from 
the  taint  of  its  baser  particles,  or  render  it  a  fit  instrument 
of  government,  save  in  the  hands  of  some  minister  wise  as 
Walpole  or  magnanimous  like  the  elder  Pitt. 

Some  conception  of  what  public  life  and  morals  then  were 
in  England  may  be  gathered  from  Horace  Walpole's  account 
of  the  Duke  of  Newcastle,  and  Bubb  Dodington's  unblush- 
ing narrative  of  his  shameless  bargain  for  place,  in  which  he 
was  as  shamelessly  outwitted  by  the  Duke.^  Newcastle  and 
Dodington  were  below  the  standard  even  of  their  day;  but 
this  remark  does  not  apply  to  a  contemporary  statesman,  who 
was  exceptional  only  as  regards  ability.  The  elder  Fox  was 
remarkable  among  the  brilliant  debaters  of  his  time  for  close 
and  cogent  reasoning,  clothed  in  forcible  and  expressive  lan- 
guage, and  could,  as  we  learn  from  Horace  Walpole,  beat  all 
the  lawyers  in  the  House  at  their  own  weapons.  Had  these 
powers  been  joined  to  a  love  of  country  and  the  just  pride 
which  will  not  stoop  for  power,  he  might  have  claimed  a  first 
place,  or  been  a  worthy  coadjutor  of  Pitt.  Unhappily,  his 
main  object  was  to  accumulate  wealth  and  leave  it  with  a 
peerage  to  his  children.  No  means  seemed  to  him  degrading 
that  tended  to  these  ends,  and  he  consented  to  take  office, 
with  the  leadership  of  the  House  of  Commons,  as  the  "  man  " 
of  the  Duke  of  Newcastle,  "  who  was  to  remain  in  full  power, 
with  the  whole  confidence  and  secret  of  the  king."  The  ne- 
gotiation was  broken  off  because  the  Duke  insisted  on  keep- 

the  attorney  Lamb  founded  the  family  which  was  ennobled  in  the  second 
generation,  and  in  the  third  gave  a  prime  minister  to  England  in  the 
person  of  Lord  Melbourne.  So  Bubb  Dodington  became  Lord  Melcombe, 
through  the  ability  to  return  four  members  to  Parliament,  and  his  readi- 
ness to  sell  their  votes  to  the  liighest  bidder. 
1  Dodington's  Diary,  257,  308. 
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ing  the  distribution  of  the  secret-service  money  entirely  to 
himself,  though  Fox  declared  that  "  he  never  desired  to  touch 
a  penny  of  it,  or  to  know  to  whom  it  went "  further  than  was 
necessary  to  speak  to  the  members  without  appearing  ridicu- 
lous.^ In  other  words,  he  could  not  lead  the  House  without 
knowing  which  of  its  members  had  accepted  bribes,  and  who 
might  be  regarded  as  still  for  sale. 

Were  this  all,  Fox  might  have  passed  for  an  honorable  man  ; 
but  his  reputation  received  a  fatal  wound  when  he  turned  his 
back  on  Pitt  and  his  traditions  as  a  Whig  to  become  the  tool 
of  the  court  and  earn  from  Bute  a  right  to  retain  the  paymas- 
tership  which  he  had  held  under  Newcastle.  The  bait  was  a 
tempting  one,  because  the  lax  morals  of  the  age  permitted  the 
paymaster  to  lend  the  public  moneys  in  his  hands  at  usurious 
rates  of  interest,  and  keep  the  profits  as  a  legitimate  official 
perquisite.  Fox  was  not  the  man  to  neglect  such  an  oppor- 
tunity, and  in  a  few  years  amassed  an  enormous  fortune  by 
methods  which  would  have  been  flagitious  had  they  not  been 
so  long  practised  as  to  have  grown  into  a  custom  which 
could  be  followed  without  reproach.  He  is  depicted  in  Tre- 
velyan's  recent  biography  of  Charles  James  Fox  as  a  politi- 
cal buccaneer  whose  hand  was  against  every  man  and  in 
every  corner  of  the  national  till.  It  is  not  easy  to  be  at  once 
epigrammatic  and  just,  and  I  believe  that  there  is  no  evidence 
that  Fox  was  guilty  of  embezzlement,  or  concerned  in  such 
combinations  to  defraud  the  government  as  are  said  to  have 
occurred  in  the  United  States  ;  but  he  was  careless  of  principle, 
and  consistent  only  in  the  pursuit  of  place  and  wealth.^ 

^  Or,  as  the  story  is  told  by  Horace  Walpole:  "Mr.  Fox  represented 
that  if  he  was  kept  in  ignorance  of  that,  he  should  not  know  how  to  talk 
to  members  of  Parliament  when  some  might  have  received  gratifications, 
others  not."  Memoirs  of  the  Reign  of  George  II.,  vol.  i.  ch.  xii.  pp. 
382,  383.  Walpole  adds:  "  The  auction  of  votes  is  become  an  established 
commerce,  and  his  grace  did  nothing  but  squabble  for  the  prerogative  of 
being  the  sole  appraiser." 

2  Pitt  had  some  years  previously  deposited  the  entire  balance  in  his 
hands,  as  paymaster,  in  the  Bank  of  England,  and  declined  every  indirect 
advantage;  see  Thackeray's  Life  of  Chatham,  vol.  i.  ch.  vi.  p.  148;  but 
such  disinterestedness  was  exceptional,  and  the  example  was  lost  on  Fox. 
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It  is  enough  to  add,  without  accumulating  instances,  that 
corruption  was  so  general  and  inwrought  that,  in  the  judg- 
ment of  many  practical  and  some  philosophic  minds,  it  could 
not  be  eradicated  without  endangering  the  equilibrium  of  the 
entire  system.^  For  as  the  independence  of  the  executive 
waa still  regarded  as  indispensable,  and  no  one  had  yet  formu- 
lated the  idea  that  the  Crown  can  be  properly  subordinated 
to  the  House  of  Commons  in  all  that  regards  the  administra- 
tion of  the  government,  it  seemed  impracticable  to  uphold 
the  royal  prerogative  or  bridge  the  gulf  between  the  king 
and  Parliament  without  a  recourse  to  the  means  that  had 
proved  so  efficient  in  the  hands  of  Walpole,  and  which  the 
lax  moral  sense  of  the  age  but  faintly  condemned. 

Such  was  the  House  of  Commons  when  George  II.  was 
king,  and  such  it  continued  to  be  for  many  years  under  his 
successor.  Seldom  has  venality  been  more  shameless  than  in 
the  first  Parliament  of  George  III. ;  and  Lord  Chatham  de- 
clared from  his  place  among  the  peers  in  February,  1770, 

1  See  5  Elliott's  Madison,  152,  229,  second  edition,  and  the  History  of 
the  American  Republic,  etc.,  iii.  309,  by  John  C.  Hamilton,  for  Hume's 
opinion  on  this  point,  as  quoted  by  Alexander  Hamilton.  It  is  note- 
worthy that  Hamilton  and  Jefferson,  while  differing  on  most  points, 
would  seem  to  have  coincided  in  the  then  generally  received  belief  that 
the  English  government  was,  despite  its  defects,  the  best  that  had  yet 
been  devised.  See  Jefferson  to  Lafayette,  Feb.  28,  1787,  2  Jefferson's 
Works,  101. 

Jefferson  relates  the  following  anecdote,  and  attests  "the  God  who 
made  him  for  its  truth."  At  a  cabinet  dinner  at  his  house  the  conversa- 
tion turned  on  the  English  Constitution,  and  Adams  observed:  "  Purge  that 
Constitution  of  its  corruption,  and  give  to  its  popular  branch  equality  of 
representation,  and  it  would  be  the  most  perfect  Constitution  ever  devised 
by  the  wit  of  man."  Hamilton  paused,  and  said:  "  Purge  it  of  its  cor- 
ruption and  give  it  equality  of  representation,  and  it  would  become  an 
impracticable  government.  As  it  stands  at  present,  with  all  its  supposed 
defects,  it  is  the  most  perfect  government  which  ever  existed."  Not- 
withstanding the  writer's  implied  doubt  as  to  his  credibility,  the  story 
is  probably  correct,  but  does  not  justify  his  inference  that  "  Hamilton 
was  not  only  a  monarchist,  but  for  a  monarchy  based  on  corruption." 
What  it  proves  is  simply  that  Hamilton  thought,  with  Hume  and  Johnson, 
that  liberty  and  authority  could  not  be  reconciled  under  such  a  system 
without  the  aid  of  the  influence  indirectly  exerted  by  the  Crown. 
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that  tlie  Commons  had  slavishly  obeyed  the  commands  of  his 
Majesty's  servants,  and  had  thereby  proved  to  the  convic- 
tion of  every  man  what  had  been  only  matter  of  suspicion  be- 
fore,—  that  ministers  held  a  corrupt  influence  in  Parliament; 
and  again,  not  long  afterwards,  that  bribery  was  rife  in  both 
Houses,  and  indicated  the  civil  list  as  the  source  whence  the 
money  came,  and  the  monarch's  hand  as  the  one  which  drew 
the  purse-strings.^ 

The  dawn  of  a  purer  day  had  nevertheless  been  heralded 
by  William  Pitt,  now  generally  known  as  the  Earl  of  Chatham, 
who  at  the  age  of  twenty-three  stood  forth  as  the  opponent 
of  Walpole  and  of  the  abuses  by  which  he  sought  to  consoli- 
date his  power.  Reformers  are  generally  regarded  by  the 
men  in  office  as  hypocritical  pretenders  who  veil  interested 
motives  with  the  cloak  of  patriotism,  and  are  only  anxious 
for  a  share  of  the  spoils.  "  We  must  at  all  events  muzzle 
that  terrible  cornet  of  horse,"  said  the  minister;  and  when 
he  found  Pitt  incorruptible,  deprived  him  of  his  commis- 
sion.2  Pitt's  eloquence  swelled  the  storm  of  opposition, 
which  caused  the  failure  of  the  "  Excise  Bill ; "  and  Walpole 
not  long  afterwards  was  compelled  to  withdraw  from  office 
and  public  life.  While  much  that  was  urged  against  him 
was  unfounded,  there  can  be  no  doubt  that  he  used  patron- 
age and  the  secret-service  money  to  demoralize  and  control 
Parliament,  nor  that  his  downfall  was  largely  due  to  Pitt's 
fervid  utterances  and  the  awakened  moral  sense  to  which 
they  appealed. 

In  the  eyes  of  the  men  of  that  day  little  seemingly  was 
gained.  The  fall  of  Walpole  left  the  way  open  for  competi- 
tors who  used  the  same  means  for  lower  ends,  and  corruption 

^  *'  Does  he  [t.  e.  the  king]  mean,  by  drawing  the  purse-strings  of 
his  subjects,  ...  to  procure  a  Parliament  like  a  packed  jury,  ready  to 
acquit  his  ministers  at  all  events?  I  do  not  say,  my  lords,  that  corruption 
lies  here,  or  that  corruption  lies  there;  but  if  any  gentleman  in  England 
were  to  ask  whether  I  thought  both  Houses  of  Parliament  were  bribed,  I 
should  laugh  in  his  face  and  say,  *  Sir,  it  is  not  so,'  "  [or,  according  to  Mr. 
Trevelyan,  "  He  knows  it  to  be  true."] 

2  Thackeray's  Life  of  Chatham,  14. 
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was  more  shameless  and  avowed  under  George  III.  than  at 
any  previous  period  of  English  history.  Fruitless  as  the 
efforts  for  reform  may  have  seemed,  they  were  nevertheless 
not  wholly  lost.  In  estimating  the  good  done  by  a  states- 
man, regard  must  be  had,  not  merely  to  the  success  of  his 
measures,  but  to  the  influence  which  his  life  and  character 
have  on  his  contemporaries,  and  through  them  on  posterity. 
If  Washington  deserves  to  be  first  in  the  hearts  of  his  coun- 
trymen, it  is  not  only  for  his  steadfastness  in  war  and  firm- 
ness and  sagacity  as  chief  magistrate ;  his  life  and  character 
are  an  ideal  which  has  raised  the  tone  of  the  American  people, 
and  afford  a  standard  by  which  to  judge  the  conduct  of  men 
in  public  life.  Tried  by  a  like  test,  Chatham  stands  foremost 
among  the  statesmen  who  have  benefited  their  country,  and 
through  her  mankind.  At  a  period  when  politics  had  sunk 
to  low-water  mark  ;  and  intrigue,  patrician  influence,  and  cor- 
ruption were  the  beaten  paths  to  office,  Pitt  rose  by  the  sheer 
force  of  character  and  eloquence  to  a  moral  height  which 
no  English  minister  had  previously  attained ;  and  the  nation 
showed  its  appreciation  of  such  greatness  by  honoring  him 
with  a  confidence  not  surpassed  by  that  accorded  long  years 
after  to  his  son  as  "  the  pilot  who  had  weathered  the  storm." 
He  thus  forced  his  way  into  the  cabinet,  notwithstanding  the 
disinclination  of  the  king  and  the  jealousy  of  colleagues  who 
were  dwarfed  by  his  genius,  and  assumed  the  exclusive  con- 
duct of  the  war  with  France,  which  became  glorious  and  suc- 
cessful in  his  hands.  Though  driven  from  the  cabinet  by 
intrigue,  and  foiled  when  in  opposition  through  the  undue 
influence  of  the  Crown,  he  prosecuted  the  struggle  for  re- 
form with  unabated  zeal  and  an  eloquence  which,  though  una- 
vailing to  convince  assemblies  that  were  subservient  to  the 
Crown,  commanded  the  attention  of  the  nation.  His  efforts 
were  seconded  by  the  marvellous  wisdom  and  lucidity  of 
Burke,  and  led  to  a  change  in  the  tone  of  public  sentiment 
which  told  with  cumulative  effect  on  Parliament.  What  the 
father  had  been  unable  to  accomplish  took  place  under  the 
son,  who  gave  England  a  purer  administration  than  any  she 
had  known  since  the  accession  of  the  Stuarts.     Though  una- 
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ble  to  prosecute  his  plan  for  the  reform  of  Parliament,  owing 
to  the  stress  of  the  mortal  contest' with  France,  and  sanction- 
ing a  recourse  to  bribery  in  every  form  to  secure  the  union 
with  Ireland,  which  he  deemed  necessary  to  the  welfare  of 
both  countries,  and  to  avert  the  subjugation  which  would 
have  placed  England  under  the  heel  of  Napoleon,  Pitt  was 
yet  in  public  as  in  private  life  above  suspicion,  and  would 
have  disdained  to  use  such  means  for  personal  or  ambitious 
ends.  So  his  contemporary  Fox,  though  contrasting  with  his 
great  rival  in  a  love  of  pleasure  and  an  inordinate  fondness 
for  play,  was  yet  like  him  in  honor  beyond  reproach  ;  and  the 
same  remark  applies  to  Wilberforce,  to  Canning,  Grey,  Wind- 
ham, Horner,  Romilly,  and  the  crowd  of  distinguished  names 
which  filled  the  rolls  of  Parliament  during  the  first  half  of 
the  nineteenth  century.  I  do  not  assert  that  public  life  was 
throughout  this  long  period  sincere  or  faultless,  that  votes 
were  not  changed  and  party  ties  formed  or  broken  from  a 
desire  for  power  or  the  hope  of  office ;  such  motives  may 
have  a  legitimate  place  in  every  bosom,  and  sometimes  un- 
consciously influence  pure  and  honest  men.  What  I  mean  is, 
that  corruption,  in  the  gross  and  necessarily  degrading  form 
of  a  pecuniary  bribe,  was  not  known  or  practised  in  the  Eng- 
lish Parliament  after  the  opening  of  the  great  struggle  with 
revolutionary  France  gave  a  definite  aim  to  public  life  and 
raised  party  above  the  level  of  faction.  Such  an  inference 
may  the  more  reasonably  be  drawn  because  the  memoirs 
which  profess  to  give  the  secret  history  of  the  times  contain, 
so  far  as  I  am  aware,  no  such  charge  or  insinuation,  even  when 
proceeding  from  the  pen  of  writers  who,  like  Romilly,  were 
keenly  alive  to  the  abuses  of  the  existing  system,  or  the 
literary  gossips  who,  like  Greville,  gathered  the  floating  talk 
of  society  and  the  clubs  for  the  entertainment  of  posterity. 

Lord  Brougham  bears  emphatic  testimony  at  once  to  the 
general  purity  of  Parliament  and  the  corruption  of  the  elec- 
tive franchise,  in  a  work  published  in  1860,  towards  the  close 
of  his  life ;  and  he  relied  on  the  contrast  as  a  proof  that  re- 
presentative government  may  bear  good  fruit,  even  when 
springing  from  an  impure  soil.     "  I  have,"  he  says,  "  sat  in 
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Parliament  for  above  fifty  years,  and  I  never  even  have  heard 
a  surmise  against  the  purity  of  the  members,  except  in  some 
few  cases  of  private  bills  promoted  by  joint-stock  companies. 
I  had  been  considerably  upwards  of  a  quarter  of  a  century  in 
Parliament  before  I  even  heard  such  a  thing  whispered ;  and 
I  am  as  certain  as  I  am  of  my  own  existence  that  during  the 
whole  of  that  period  not  one  act  of  a  corrupt  nature  had  ever 
been  done  by  any  one  member  of  either  House.  I  question 
if  any  one  election  had  ever  taken  place  during  the  same  time 
in  which  many  electors  had  not  been  influenced  by  some  cor- 
rupt motive  or  other  in  the  exercise  of  this  sacred  trust."  ^ 

Parliament  was  thus  reformed  by  the  force  of  public  opin- 
ion before  the  political  reformation  which  took  place  in  1832, 
and  the  same  power  gradually  purified  the  administration  of 
the  government.  It  came  gradually  to  be  considered  that 
ministers  should  not  use  their  patronage  as  an  instrument  for 
returning  their  adherents  to  Parliament  or  influencing  them 
when  there  ;  the  public  servants  were  permitted  to  vote  as 
conscience  or  inclination  dictated,  without  fear  of  dismissal ; 
and  contracts  were  no  longer  systematically  jobbed  as  a  means 
of  rewarding  political  services.  In  fine,  England  ceased  to 
present  the  painful  spectacle  of  a  government  employing  the 
powers  with  which  it  had  been  endowed  for  the  common 
good,  to  corrupt  the  people  or  the  persons  whom  they  have 
chosen  as  their  representatives. 

Unhappily  government  was  not  the  only  bidder,  nor  "  par- 
liamentary interest  the  only  marketable  ware."  ^  The  vir- 
tue of  a  community  is  ordinarily  in  the  inverse  ratio  of 
the  temptations  to  which  it  is  habitually  exposed,  not  be- 

1  Brougham  on  the  British  Constitution,  ch.  iv.  sec.  vii. 

Some  black  sheep  would  seem,  as  this  essay  intimates,  to  have  found 
their  way  into  the  House  of  Commons  after  the  popular  flood-gates  were 
thrown  open  by  the  passage  of  the  Reform  Bill ;  and  Mr.  Tremenheere 
candidly  admits,  in  a  work  on  the  Constitution  of  the  United  States 
published  in  1854,  that  the  history  of  English  railway  legislation  "has 
left  stigmas  behind  it  which  we  should  be  glad  to  forget;  "  but  he  adds 
what  is,  I  believe,  true,  that  the  *'  corrupt  elements  are  exceptions.'* 
Tremenheere  on  the  Constitutio,n  of  the  United  States,  143,  144. 

2  See  Dodington's  Diary,  257,  308. 
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cause  all  men  yield  under  pressure,  but  because  many  are  not 
strong  enough  to  resist ;  and  when  a  vice  has  become  common, 
mankind  are  no  longer  deterred  from  practising  it  by  the 
sense  of  shame.  When  once  it  was  ascertained  that  bribery 
was  the  usual,  and  not  infrequently  the  only,  practicable 
avenue  to  the  House  of  Commons,  there  were  few  who  hesi- 
tated to  commit  a  breach  of  morals  which  the  majority  were 
ready  to  condone.  Gentlemen  of  high  degree,  whom  no  one 
would  have  ventured  to  approach  with  a  dishonorable  hint  or 
solicitation,  did  not  hesitate  to  sanction  the  use  of  every  art  to 
debauch  the  honest  voter  and  enlist  the  profligate.  In  many 
boroughs  the  electors  did  as  the  owners  bade ;  but  when 
they  were  interested  or  spirited  enough  to  invite  a  contest, 
the  scene  which  ensued  was  one  which  required  the  pencil  of 
a  Hogarth,  and  which  the  pen  cannot  readily  portray.  The 
doors  of  the  public-houses  were  thrown  wide  in  every  quar- 
ter to  the  thirsty ;  every  itching  palm  was  filled  with  gold  ; 
the  tradesman  was  threatened  with  the  loss  of  custom,  and  the 
tenant  who  cast  an  independent  vote  ran  the  risk  of  an  evic- 
tion, or  incurred  a  disfavor  which  might  be  equivalent  to  ruin. 
Happily  an  election  was  not  held  every  year;  but  it  recurred 
often  enough  to  render  the  exercise  of  the  right  of  suffrage, 
which  should  be  the  political  education  of  the  freeman,  a 
means  of  debasing  the  people,  rather  than  elevating  them. 
But  for  the  native  honesty  of  the  English  race,  the  evil  might 
have  been  greater  than  it  actually  proved ;  but  it  went  far 
enough  to  infect  the  lower  classes  with  a  greed  for  petty 
gains,  and  to  indispose  them  to  render  any  service,  however 
trifling,  without  looking  for  pay. 

The  disfranchisement  of  the  close  and  ''  rotten  "  boroughs, 
and  the  extension  of  the  suffrage  which  took  place  in  1832, 
and  subsequently  in  1867  under  the  auspices  of  Mr.  Disraeli, 
did  much  toward  restoring  the  purity  of  the  elective  fran- 
chise. If  these  reforms  and  the  stringent  acts  passed  by 
Parliament  have  not  eradicated  the  bribery  in  which  the  best 
and  noblest  iii  the  land  have  so  long  indulged,  which  lately 
pervaded  the  counties  and  had  a  controlling  influence  in 
many  of  the  smaller  towns,  it  is  because  the  wealthy  and  cul- 
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tured  classes  incline  to  a  practice  which  increases  their  influ- 
ence, and  in  their  estimation  simply  proves  the  venality  of 
the  voters,  without  reflecting  on  the  candidate.  Such  casuis- 
try may  blind  the  conscience,  but  can  never  be  a  justification. 
The  part  of  the  tempter  is  more  consonant  with  the  pride 
which  is  natural  to  man  than  that  of  the  tempted,  but  it  cer- 
tainly is  not  less  criminal ;  and  although  there  is  some  differ- 
ence between  the  corrupt  solicitation  of  a  chancellor  or  of  a 
member  of  the  House  of  Commons,  and  buying  one's  way 
into  Parliament  from  a  borough  which  is  on  sale,  both  are 
contrary  to  rules, of  right,  which  always  vindicate  themselves 
when  broken.  Bribery  will  come  to  an  end  in  England  when 
society  shall  unsparingly  condemn  a  vice  which  soils  the  hand 
that  gives  as  well  as  that  which  is  held  forth  to  receive.^ 

These  considerations  have  met  with  a  like  disregard  in  the 
United  States,  where  shrewd  capitalists  and  great  incorpor- 
ated companies  have  used  money  unscrupulously  to  obtain  the 
grant  of  franchises,  or  to  guard  those  already  obtained  from 
legislative  interference.  The  employment  of  such  means  has 
been  deemed  excusable  in  some  quarters,  on  the  ground  that 
fire  must  be  fought  with  fire,  and  that  if  wealth  is  shut  out 
from  a  direct  participation  in  the  government,  it  will  make  its 
influence  felt  indirectly  ;  but  it  is  suicidal  in  the  long  run,  by 
rendering  the  masses  distrustful  of  their  rulers,  and  weakening 
the  moral  sense,  which  is  the  only  sure  guaranty  for  prop- 
erty. Banks  and  railways  are  good  things  in  themselves,  but 
too  dearly  purchased  at  the  cost  of  scandals  like  that  of  the 
Credit  Mobilier.  If  such  practices  had  no  other  evil  conse- 
quence than  that  of  rendering  mankind  doubtful  whether 
honesty  is  the  best  policy,  they  would  still  be  a  sin  that 
ought  to  weigh  heavily  on  the  consciences  of  those  who  have 
sown  the  seeds  of  corruption  in  the  halls  of  Congress  and  the 
State  legislatures.  There  is  such  a  thing  as  the  remorse  of 
virtue  ;  and  men  who  see  compliance  rewarded  in  some  in- 
stances with  cash  in  hand,  in  others  with  professional  employ- 
ment, in  others  again  with  political  preferment,  while   they 

1  See  1  May*s  Constitutional  History  of  England,  359,  367. 
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are  left  to  poverty  or  neglect,  may  be  weak  enough  to  think 
that  postponing  success  in  life  to  honor  is  simply  a  want  of 
worldly  wisdom ;  or  if  they  do  not  moot  the  point,  the  com- 
munity will  do  so  for  them,  —  and  when  such  doubts  assail 
the  public  mind,  demoralization  is  not  far  distant.^ 

1  See  the  London  Spectator  of  Oct.  2,  1880,  the  Philadelphia  Times 
of  March  26,  1880,  and  the  Evening  Telegraph  of  March  28  of  the  same 
year,  for  the  demoralizing  effect  of  bribery  on  the  English  people  and  the 
legislative  assemblies  of  the  United  States.  "  Ce  qu'il  faut  craindre, 
d'ailleurs,  ce  n'est  pas  tant  la  vue  de  I'immoralite  des  grands  que  celle  de 
I'immoralite  —  menant  k  la  grandeur.  Dans  la  democratie,  les  simples 
citoyens  voient  un  homme  qui  sort  de  leurs  rangs  et  qui  parvient  en  peu 
d'annees  k  la  richesse  et  k  la  puissance.  Ce  spectacle  excite  leur  surprise 
—  et  leur  en  vie  —  ils  recherchent  comment  celui  qui  etait  hier  leur  egal  est 
aujourd'hui  revetu  du  droit  de  les  diriger.  Attribuer  son  elevation  k  ses 
talens  ou  i  ses  vertus  est  incommode  ;  car  c'est  avouer  qu'eux-memes  — 
sont  moins  vertueux  et  moins  habiles  que  lui.  lis  en  placent  done  la 
principale  cause  dans  quelques-uns  de  ses  vices,  et  souvent  ils  ont  raison 
de  le  faire.  II  s'opere  ainsi  je  ne  sais  quel  odieux  melange  entre  les  idees 
de  bassesse  et  de  pouvoir,  d'indignite  et  de  succes,  d'utilite  et  de  deshon- 
neur."  —  La  Democratie  en  Amerique,  oh.  v.  pp.  89. 


LECTUEE  XIII. 

The  English  Constitution  (continued) .  —  Impeachment  in  Parliament  and 
in  Congress.  —  Disuse  of  the  Veto  Power  by  the  Crown,  and  its  Fre- 
quent Exercise  by  the  President.  —  Relative  Independence  of  the 
Judiciary  in  England  and  in  the  United  States.  —  Advantages  and 
Disadvantages  of  a  Written  Constitution  compared  with  those  of  a 
Constitution  resting  only  on  Precedent. 

It  may  be  contended,  and  there  is  much  to  justify  such  an 
inference,  that  our  government  is  more  evenly  balanced  and 
attended  with  stronger  safeguards  than  the  English  govern- 
ment as  now  constituted.  The  senate  is  not,  like  the  House 
of  Lords,  the  exponent  of  a  privileged  class,  weak  in  numbers 
and  inferior  in  wealth  and  influence  to  the  landed  gentry  and 
great  manufacturers  who  are  represented  in  the  House  of 
Commons ;  nor  is  it,  like  the  senate  of  the  several  States,  a 
duplication  of  the  Lower  House,  distinguished  merely  by  a 
little  more  stability  of  tenure.  It  represents  the  States  them- 
selves, —  those  great  political  corporations  which,  properly 
regarded,  are  such  important  stays  in  the  framework  of  our 
government.  It  is  consequently  less  within  the  reach  of  the 
popular  gales  that  blow  so  fiercely  in  a  merely  democratic 
assembly,  and  may  keep  the  even  tenor  of  its  way  when  the 
waves  of  faction  are  running  high  in  the  House  of  Represent- 
atives. 

The  Senate  has  a  peculiar  importance,  in  view  of  one  of  the 
duties  imposed  upon  it  by  tlie  Constitution.  We  have  seen 
that  the  executive  function  is  really,  as  well  as  nominally, 
exercised  in  this  country  by  a  chief  magistrate  who  holds 
his  office  from  the  people  and  may  administer  it  in  the  way 
which  he  thinks  most  likely  to  promote  their  interest,  with 
such  deference  to  the  views  of  Congress  as  a  statesman  should 
pay  to  the  opinion  of  the  department   of  the   government 
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which  most  nearly  represents  the  will  of  the  nation.  Such 
independence  might  obviously  be  attended  with  injurious 
consequences  if  there  were  no  means  of  removing  or  punish- 
ing an  incapable  or  corrupt  President.  Congress  is  accord- 
ingly entitled,  as  Parliament  has  always  been  in  England,  to 
visit  official  misconduct  with  an  impeachment,  followed  by 
the  conviction  and  removal  of  the  offender ;  and  there  is  in 
England  the  sharper  and  more  stringent  method  of  a  bill  of 
attainder.  Such  means  were  long  and  successfully  employed 
by  the  House  of  Commons  to  comba.t  the  royal  prerogative 
and  defend  the  liberties  of  the  subject ;  but  as  the  power  of 
the  Crown  came  to  be  wielded  in  Parliament,  the  necessity 
for  extreme  remedies  diminished,  and  they  are  now  relics  of 
the  past  that  may  never  again  be  brought  into  actual  service. 

Had  the  existing  method  of  the  English  Constitution  been 
adopted  in  the  United  States,  and  the  executive  placed  under 
the  control  of  Congress,  it  might  have  been  possible  to  dis- 
pense with  the  power  of  impeachment.  But  as  the  framers 
of  the  Constitution  preferred  to  make  the  President  indepen- 
dent of  the  legislature,  it  was  requisite  to  provide  a  means 
through  which  he  might  be  brought  to  trial,  and  if  need 
be,  deposed.  It  was  accordingly  declared  that  the  President 
might  be  convicted  by  the  Senate,  on  the  accusation  of  the 
House  of  Representatives,  and  sentenced  to  removal  from 
office,  or,  if  his  judges  saw  fit,  branded  with  a  perpetual  dis- 
qualification. A  difficulty  here  arose  that  could  not  so  easily 
be  obviated.  What  if  Congress  should,  in  its  turn,  abuse 
the  power  confided  to  it,  and  overawe  the  executive  by  the 
menace  of  an  impeachment  ? 

To  guard  as  far  as  possible  against  this  evil  it  was  provided 
that  the  Senate  should,  when  trying  an  impeachment,  act  on 
oath  or  affirmation,  and  that  the  concurrence  of  two  thirds  of 
all  the  members  present  should  be  requisite  for  a  conviction. 
It  was  supposed  that  a  grave  and  dignified  body  would  not 
by  so  great  a  majority  sanction  a  frivolous  or  unfounded  ac- 
cusation. No  better  means  could  have  been  devised ;  and  yet 
in  the  worst  case,  that  where  the  great  body  of  the  Senate 
are  bound  by  party  ties  to  a  policy  contrary  to  that  adopted 


THE  VETO.  211 

by  the  President,  the  precaution  may  obviously.be  inadequate 
to  the  danger. 

If  less  than  one  third  of  the  senators  were  of  the  same  party 
with  the  accused,  he  could  not  hope  for  favor,  and  would  be 
fortunate  if  he  received  bare  justice  ;  if  more,  it  might  be 
difficult  to  obtain  a  condemnation,  even  on  the  clearest  proof 
of  guilt.  A  politician  called  to  decide  on  an  accusation  made 
by  a  political  friend  against  a  political  enemy,  is  under  a  vio- 
lent temptation,  which  even  the  firmest  minds  do  not  always 
successfully  withstand.  The  evil  was  in  the  nature  of  things, 
and  could  not  be  avoided.  It  was  necessary  to  choose  between 
leaving  the  executive  wholly  irresponsible  during  his  term  of 
office,  and  subjecting  his  conduct  to  the  revision  of  a  tribunal 
that  might  not  be  impartial ;  and  the  latter  alternative  was 
justly  thought  preferable. 

It  was  long  since  remarked  by  De  Tocqueville  that  a  de- 
cline of  public  morals  in  the  United  States  would  probably 
be  marked  by  the  abuse  of  the  power  of  impeachment  as  a 
means  of  crushing  political  adversaries  or  ejecting  them  from 
office ;  and  the  conviction  of  Andrew  Johnson  might  have 
been  the  first  step  in  the  downward  path,  if  a  few  steadfast 
men  in  the  Spnate  had  not  held  the  duty  of  administering 
justice  above  popular  clamor  and  the  dictation  which  the 
members  of  a  political  party  find  it  so  difficult  to  withstand. 

There  is  another  restraint  on  the  popular  will  as  declared 
in  the  House  of  Representatives.  The  seventh  section  of  the 
first  article  of  the  Constitution  requires  that  "  every  bill, 
order,  resolution,  or  vote  of  Congress  shall  be  presented  to 
the  President,  and  if  he  returns  it  with  his  objections,  it  shall 
not  become  a  law  without  the  concurrence  of  two  thirds  of 
both  Houses."  The  power  which  had  grown  obsolete  in 
England  was  thus  made  effectual  here ;  and  this  clause  is 
one  of  many  proofs  that  the  framers  of  our  Constitution  drew 
their  inspiration  from  the  political  history  of  the  mother- 
country,  and  intended  that  the  traditional  checks  and  bal- 
ance-wheels of  the  monarchy  should  not  be  wanting  in  the 
republic.  Whether  they  were  or  were  not  aware  that  the  ad- 
ministration of  the  English  government  was  gradually  passing 
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into  the  hands  of  a  delegation  from  Parliament,  they  certainly 
did  not  intend  to  establish  such  a  system  in  the  United  States, 
and  leant  in  the  opposite  direction,  by  making  the  consent  of 
the  President,  save  in  the  rare  and  exceptional  case  of  a  two- 
thirds  majority  in  both  Houses,  essential  to  new  legislation, 
or  to  the  repeal,  alteration,  or  re-enactment  of  the  laws  already 
made.  He  thus  became  a  third  branch  of  the  legislature, 
whose  approval  was  ordinarily  requisite  to  the  success  of  any 
measure  proposed  by  the  other  two.  It  was  accordingly  by 
a  resolute  veto  that  Jackson  frustrated  the  re-charter  of  the 
Bank  of  the  United  States  and  subverted  the  financial  policy 
which  had,  with  a  brief  interval,  prevailed  from  the  outset  of 
the  government,  and  that  Grant  prevented  the  expansion 
of  the  irredeemable  currency  which  had  been  bequeathed  by 
the  civil  war ;  and  we  have  seen  the  persistent  attempts  of 
Congress  to  extort  executive  assent,  by  making  it  the  price 
of  the  supplies  needed  for  the  military  and  civil  services, 
foiled  by  the  steadfastness  of  Mr.  Hayes.  The  power  m?ij 
not  always  have  been  wisely  exercised ;  but  its  use  is  as  con- 
sistent with  the  method  of  our  government  as  it  would  be 
foreign  to  the  spirit  of  the  English  Constitution  in  the  form 
which  it  has  finally  assumed. 

It  is  not  merely  in  the  independence  of  the  executive  that 
the  government  of  the  United  States  may  be  contrasted  with 
that  of  England.  The  separate  existence  of  the  judicial  power 
is,  at  least  in  theory,  more  distinctly  marked,  and  attended 
with  stronger  guaranties.  The  English  judges  are,  it  is  true, 
appointed  for  life,  and  have  for  nearly  two  hundred  years 
fulfilled  their  duty  with  an  impartiality  that  cannot  easily  be 
surpassed  ;  but  they  may  still  be  dismissed  at  any  moment 
by  Parliament.  It  is  the  assurance  that  Parliament  will  not 
abuse  its  power  that  secures  their  independence.^  If  the 
House  of  Commons  were  a  merely  popular  assembly,  it  might 
not  exercise  this  self-restraint,  or  the  judges  be  so  secure  in 

^  The  method  prescribed  by  the  statute  13  Wm.  IH.  c.  2,  is  a  removal 
by  the  Crown  on  the  address  of  both  Houses  (1  Bl.  Com.  267,  11);  but  a 
bill  carried  by  a  popular  minister  through  the  Commons  would  probably 
prevail,  notwithstanding  any  reluctance  of  the  king  or  the  Lords. 
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their  tenure  of  office.  Moreover,  Parliament  may,  as  I  have 
already  intimated,  blend  the  judicial  and  legislative  functions, 
and  by  an  attainder  or  bill  of  pains  and  penalties  deprive  an 
obnoxious  individual  of  his  property  or  life.  It  is  not  neces- 
sary that  the  offence  should  be  political,  or  even  that  a  legal 
offence  should  be  alleged;  the  statute  may  be  ex  post  facto^  or 
sentence  the  alleged  criminal  without  assigning  a  cause.  I 
do  not  mean  to  imply  that  such  a  law  is  likely  to  be  passed 
in  England :  there  is  perhaps  no  country  where  men  are  less 
in  danger  from  arbitrary  power ;  but  the  safeguard  is  in  the 
temper  of  the  House  of  Commons,  which  may  in  the  course 
of  time  undergo  a  change. 

From  what  has  been  said,  it  is  obvious  that  if  the  executive 
department  of  the  English  government  is  distinct  and  sepa- 
rate, it  is,  notwithstanding,  controlled  and  administered  by 
agents  whom  the  Commons  select,  and  may  dismiss  at  pleas- 
ure ;  and  next,  that  although  the  separation  between  the  legis- 
lature and  the  judiciary  is  more  distinctly  marked,  it  may  be 
disregarded  or  effaced  by  Parliament.  What,  then,  it  may  be 
asked,  since  Parliament  is  thus  omnipotent,  is  the  English 
Constitution  ?  What  distinguishes  it  from  the  various  gov- 
ernments in  which  power  is  confessedly  absolute  ?  The 
answer  is,  that  if  the  only  limit  to  the  authority  of  Parlia- 
ment is  that  set  by  the  reason  and  judgment  of  the  Lords 
and  Commons,  they  still  proceed  according  to  rules  and  pre- 
cedents, which,  having  been  handed  down  for  ages,  possess  a 
restraining  influence  which  written  Constitutions  sometimes 
want.  Parliament  might  deal  with  a  political  enemy  as  it 
dealt  with  Strafford,  —  might  arrogate  to  itself  the  trial  of  any 
cause  that  it  did  not  choose  to  leave  to  the  ordinary  tribu- 
nals ;  might,  if  it  saw  fit,  supersede  the  courts  of  justice  by 
a  commission  acting  under  martial  law.  These  things  are 
possible  ;  but  centuries  have  passed  since  any  Englishman  has 
been  deprived  of  life  or  goods,  except  by  the  judgment  of 
his  peers  or  in  the  due  course  of  law  prescribed  by  Magna 
Charta ;  nor  does  it  enter  into  the  mind  of  any  Englishman 
to  apprehend  danger  through  the  direct  or  indirect  use  of 
judicial  or  executive  power  by  Parliament.     On  the  contrary, 
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there  is  no  assembly  where  a  respect  for  vested  rights  and 
personal  liberty  is  more  deeply  rooted,  or  that  is  less  inclined 
to  go  beyond  just  bounds  to  the  injury  of  either.  When,  on 
full  investigation  and  debate,  it  appears  that  a  measure  can- 
not be  adopted  consistently  with  the  principles  of  the  Consti- 
tution, the  argument  is  as  conclusive  as  if  the  measure  were 
one  that  Parliament  could  not  adopt. 

If  we  could  reason  Avith  certainty  from  the  example  set  by 
England  to  a  country  where  the  circumstances  are  in  many 
respects  different,  and  infer  that  the  means  which  have  been 
effectual  there  will  prove  equally  successful  in  the  United 
States,  we  might  prefer  a  system  that  can  be  flexible  when 
the  occasion  requires  it,  and  bend  to  events  without  a  sacrifice 
of  principle.  There  is  between  a  written  and  an  unwritten 
Constitution  something  of  the  difference  that  distinguishes 
the  natural  integuments,  which  yield  to  the  motions  of  the 
body  and  expand  with  the  growth  of  every  limb,  from  an 
artificial  covering  that  may  become  too  narrow  in  the  course 
of  time.  A  country  bound  by  fixed  rules  prescribed  by  a 
former  generation,  which  cannot  be  altered  without  a  long 
and  complicated  process,  may  find  itself  powerless  in  the  face 
of  some  unforeseen  exigency,  and  be  obliged  to  violate  its 
organic  law  as  the  price  of  safety. 

The  English  legislature  is  free  to  follow  any  course  that 
will  promote  the  welfare  of  the  State ;  and  the  inquiry  is  not, 
"  Has  Parliament  power  to  pass  the  act?"  but,  "  Is  it  consist- 
ent with  principle,  and  such  as  the  circumstances  demand  ?  " 
These  are  the  material  points,  and  if  the  public  mind  is  sat- 
isfied as  to  them,  there  is  no  further  controversy.  In  the 
United  States,  on  the  other  hand,  the  question  primarily  is 
one  of  power ;  and  in  the  refined  and  subtle  discussion  which 
ensues,  right  is  too  often  lost  sight  of,  or  treated  as  if  it  were 
synonymous  with  might.  It  is  taken  for  granted  that  what 
the  Constitution  permits  it  also  approves,  and  that  measures 
which  are  legal  cannot  be  contrary  to  morals.  There  is 
moreover  an  inconvenience  of  a  different  kind,  —  that  the 
constitutional  restrictions  to  which  our  government  is  subject 
may  preclude  the  adoption  of  a  measure  which,  though  tran- 
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scending  ordinary  rules,  is  yet  essential  to  the  public  safety 
at  a  critical  period  like  that  of  the  late  civil  war,  or  compel 
Congress  to  choose  between  sacrificing  the  republic  to  the 
Constitution,  and  violating  the  Constitution  in  order  to  pre- 
serve the  republic. 

Such  are  some  of  the  evils  incident  to  a  written  Constitu- 
tion. Do  they  outweigh  the  benefits  ?  Is  it  well  to  guard 
against  the  abuse  of  power  by  restrictions  that  may  render  it 
impotent  for  good  ?  The  inquiry  is  one  of  the  most  impor- 
tant that  can  occupy  the  mind,  and  may  soon  be  the  material 
difference  between  government  as  it  exists  in  England  and 
as  it  exists  here.  The  advantage  has  not  in  the  hour  of  trial 
been  always  on  our  side.  Where  the  strict  letter  of  the  law 
prevails,  both  letter  and  spirit  may  sometimes  be  disregarded. 
Necessity  has  compelled  us  to  violate  rules  where  Parliament 
would  simply  have  declared  an  exception.  Nor  is  this  all ; 
in  the  wish  to  excuse  a  disregard  of  constitutional  restraints 
in  cases  where  they  could  not  be  observed  consistently  with 
the  public  safety,  men  have  become  special-pleaders,  casuists, 
or,  worse  still,  have  learned  to  undervalue  the  principles  on 
which  such  rules  depend.  Time  only  can  solve  the  problem ; 
and  experience  may  yet  show  that  the  success  of  the  English 
Constitution  is  due  to  the  peculiar  and  complex  nature  of  the 
House  of  Commons,  which,  instead  of  being  the  mere  expo- 
nent of  a  numerical  majority,  represents  various  and  conflict- 
ing interests  and  all  the  different  orders  of  society.  It  is 
therefore  not  so  much  a  single  power  as  a  combination  of 
various  powers  to  constitute  a  whole,  and  has  within  itself  a 
system  of  checks  and  balances  which  make  up  for  the  want 
of  restraint  from  without.^  If  a  single  and  uneducated  class 
should  at  any  future  period  predominate,  and,  ignoring  the 
traditions  by  which  Parliament  has  so  long  been  influenced, 
decide  every  question  as  it  arises  according  to  the  passions 
and  impulses  of  the  hour,  the  want  of  the  restraining  influ- 

^  This  can  hardly  be  said  of  the  House  of  Commons  as  at  present  con- 
stituted ;  and  the  capacity  of  a  popularly  elected  assembly  for  government 
is  now  fairly  under  trial  for  the  first  time  in  political  history,  and  will  be 
tested  by  its  results  in  England  and  France. 
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ence  of  a  written  Constitution  may  be  severely  felt,  and  the 
people  of  the  United  States  have  an  additional  reason  for 
adhering  to  the  method  chosen  by  their  forefathers. 

It  is  proper  to  observe  that  if  written  guaranties  are 
needed  against  popular  error  or  the  violence  of  parties,  we 
should  sedulously  maintain  the  constitutional  supremacy  of 
the  General  Government.  But  for  this  check  the  people  of 
a  State  would,  when  duly  assembled  in  convention,  have 
the  legal  omnipotence  of  Parliament,  with  a  consciousness  of 
physical  and  numerical  superiority  which  must  be  wanting 
in  an  assembly  not  chosen  by  universal  suffrage,  and  where 
various  classes  are  represented  and  restrain  each  other.  Such 
a  convention  is  an  absolute  democracy,  acting  without  check 
of  law,  which  might,  and  if  the  theory  of  secession  is  sound 
may,  sweep  away  all  the  safeguards  that  protect  the  life  and 
property  of  the  citizen,  or  alter  the  form  of  government  by 
placing  despotic  power  in  the  hands  of  one  or  of  many  per- 
sons. In  Pennsylvania  it  is  not  necessary  to  go  through  the 
ceremony  of  assembling  a  convention.  A  resolution  adopted 
by  two  successive  legislatures  and  ratified  by  the  people, 
may,  if  the  Constitution  of  the  United  States  does  not  forbid, 
subvert  the  independence  of  the  executive  or  judiciary,  take 
the  land  of  A  and  bestow  it  on  B,  or  inflict  capital  punish- 
ment on  an  individual  without  a  hearing.  Such  instances 
were  not  infrequent  during  the  Confederation,  and  were  among 
the  causes  which  led  to  the  adoption  of  the  Constitution 
of  the  United  States.^  Although  the  prohibitory  clauses  of 
that  instrument  were  limited  to  certain  points,  they  still  put 
a  salutary  check  on  the  States  ;  and  the  Fourteenth  Amend- 
ment gave  an  additional  safeguard  of  the  highest  value  by 
making  the  time-honored  provision  of  Magna  Charta,  —  that 
no  man  shall  be  deprived  of  life,  liberty,  or  property  save  by 
due  process  of  law,  —  a  restraint  on  State  legislation.  But 
for  the  prohibition  of  laws  impairing  the  obligation  of  con- 
tracts, good  faith  would  have  been  repeatedly  and  grossly 
violated  under  the  cover  of  State  legislation  ;  and  the  re- 

^  See  Governor  Randolph's  Speech  in  the  Virginia  Convention,  3 
Elliott's  Debates  (2d  ed.,  Phila.,  1876),  66. 
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straints  imposed  by  the  Constitutions  of  the  several  States 
might  be  too  weak  in  many  other  particulars  if  the  Constitu- 
tion of  the  United  States  did  not  add  its  guaranty.  No  such 
measure  as  that  by  which  the  Irish  tenants  were  recently 
converted  into  owners  at  the  expense  of  the  landlords,  and 
which  will  in  all  probability  be  a  precedent  for  similar  legis- 
lation in  Great  Britain,  is  therefore  practicable  on  this  side  of 
the  Atlantic  without  obtaining  the  assent  of  three  fourths  of 
all  the  States  to  an  abrogation  of  the  clauses  in  the  Federal 
Constitution  which  protect  the  right  of  property,  and  place  it 
on  a  basis  that  cannot  be  shaken  by  a  merely  popular  vote.^ 

1  The  course  of  events  in  France  would  seem  to  indicate  that  a 
democracy  such  as  France  is,  and  England  may  before  long  become,  is 
unsuited  to  parliamentary  government,  and  requires  the  restraint  of  a 
written  Constitution;  and  this  seems  to  be  the  opinion  of  Goldwin  Smith, 
as  given  in  an  able  article  in  the  Contemporary  Review  for  March,  1885 
(ante,  p.  178). 


LECTURE  XIV. 

The  English  Constitution  (concluded). — The  Executive  chosen  in  England 
by  the  House  of  Commons.  —  Incompetency  and  Failure  of  the  Electoral 
College  in  the  United  States.  —  Their  Place  filled  by  Irresponsible  Con- 
ventions which  nominate,  and  in  the  Majority  of  Instances  practically 
elect.  —  Patronage  a  Controlling  Influence  in  the  United  States,  as  it 
was  formerly  in  England.  —  The  Primary  Elections,  which  determine 
who  shall  be  Candidates,  not  regulated  by  or  known  to  the  Law,  and 
not  attended  by  the  Great  Body  of  the  Citizens.  —  The  Caucus  and  its 
Effects.  —  Civil  Service  Reform  in  England  and  America. 

It  results  from  the  above  sketch  of  the  practical  working 
of  the  English  Constitution  that  a  principal,  and  perhaps  the 
most  important,  function  of  the  House  of  Commons  is  elec- 
tive, —  to  designate  the  persons  who  are  to  fill  the  executive 
department  of  the  government  and  exercise  the  powers  which 
the  Constitution  of  the  United  States  confers  on  the  Presi- 
dent. This  is  not  effected  by  a  formal  vote.  Certain  men 
come  to  the  front  and  are  recognized  as  having  the  ability  or 
influence  to  act  as  leaders,  and  when  a  crisis  occurs  they 
must  be  taken,  because  they  are  the  only  persons  who  can 
control  the  House  of  Commons.  A  result  has  thus  been 
fortuitously  attained  which  the  framers  of  our  government 
sought  to  produce  by  means  which  have  proved  conspicu- 
ously inadequate.  They  knew  that  a  numerous  and  popular 
constituency  may  have  a  common  purpose,  but  cannot,  save 
in  rare  and  exceptional  instances,  form  a  deliberate  judgment 
as  to  the  means  by  which  its  will  can  be  carried  into  effect, 
or  the  persons  who  are  best  fitted  to  execute  it.  As  the 
people  must  legislate  through  representatives,  and  interpret 
the  law  through  judges,  so  they  should  not  act  personally 
and  directly  in  choosing  a  chief  magistrate.  If  such  a 
power  is  conferred,  it  will  slip  from  the  popular  grasp  and 
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be  used  by  demagogues  for  selfish  and  ambitious  purposes. 
The  Convention  sought  to  overcome  the  difficulty  by  an  in- 
genious expedient.  The  people  of  the  United  States  could  not 
reasonably  be  expected  to  fix  on  a  man  having  the  gravity, 
dignity,  and  matured  experience  requisite  for  a  President  of 
the  United  States.  Such  qualities  raise  their  possessor  above 
the  common  level,  and  tend  to  segregate  him  from  his  fel- 
lows. Moreover,  the  inhabitants  of  the  various  sections  would 
have  their  local  preferences,  and  could  not  readily  confer 
together  or  unite  upon  the  candidate  best  fitted  for  such  an 
exalted  post.  It  seems,  however,  to  have  been  taken  for 
granted  that  if  the  masses  were  incompetent  for  such  a  task, 
the  several  States  would  have  no  difficulty  in  selecting  men 
in  whose  wisdom  they  could  confide,  and  who  would  exercise 
a  sincere  and  unbiassed  judgment.  The  soundest  statesmen, 
the  best-read  lawyers,  the  most  experienced  men  of  business, 
would  be  chosen  as  electors,  and  would,  after  mature  delib- 
eration in  their  respective  colleges,  fix  on  some  individual 
whom  public  opinion  could  not  but  approve  as  worthy  of  the 
first  place  in  the  Republic.  This  elaborate  contrivance  is,  as 
you  are  well  aware,  frustrated  by  pledging  the  electors  to 
vote  for  the  candidate  of  the  party  to  which  they  belong, 
and  which  uses  them  as  its  instruments.  So  entirely  is  this 
the  paramount,  though  unwritten  law,  that  if  they  were  to 
exercise  their  judgment  in  accordance  with  the  letter  and 
spirit  of  the  Constitution,  the  act  would  be  universally  re- 
garded as  an  outrage,  and  might  lead  to  civil  war.  Usage 
has  thus,  in  less  than  a  century,  abrogated  an  organic  statute 
which  was  intended  to  be  an  integral  part  of  the  frame- 
work of  the  government,  and  insusceptible  of  change  except 
through  a  constitutional  amendment. 

The  assemblies  to  which  the  choice  of  a  President  properly 
belongs  having  thus  virtually  ceased  to  exercise  their  powers, 
these  devolve  on  the  politicians  on  either  side,  who  meet 
in  convention  and  designate  the  persons  among  whom  the 
American  people  must  select  a  chief  magistrate.  The  limi- 
tation is  as  real  as  if  it  were  written  in  the  Constitution, 
because  the  citizen  who  gives  his  suffrage  to  any  other  candi- 
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date  virtually  throws  away  his  vote,  and  might  as  well  absent 
himself  from  the  polls.  This  practical  repeal  of  the  consti- 
tutional provision  would  be  of  less  moment  if  the  nominating 
conventions  represented  the  community  as  a  whole,  or  were 
chosen  in  a  way  prescribed  and  regulated  by  law  ;  but  they 
are  self-constituted  bodies,  which  the  State  does  not  recog- 
nize and  cannot  therefore  regulate.  There  are  two  elections, 
—  one  to  select  the  candidates,  the  other  to  determine  which 
of  them  shall  prevail;  and  while  elaborate  precautions  are 
taken  to  protect  the  latter  against  force  and  fraud,  the  former 
has  no  such  safeguards.  There  are  no  means  of  excluding  a 
fraudulent  or  illegitimate  vote,  nor  any  appeal  to  an  unbiassed 
tribunal  if  it  is  admitted.  No  one  can  exercise  the  right  of 
suffrage  at  the  primary  elections  without  being  registered  as  a 
party  man,  and  they  only  have  a  controlling  influence  who  are 
partisans.  The  successful  merchant,  the  substantial  trades- 
man, and  the  industrious  artisan  stand  aloof,  and  their  place 
is  filled  by  adventurers  who  make  a  trade  of  politics,  with  a 
view  not  so  much  to  the  honors  of  public  life  as  to  its  gains. 
Hence  it  happens  that  the  American  people  are  governed  for 
many  purposes,  and  especially  as  it  regards  the  choice  of  the 
men  who  fill  the  halls  of  legislation  and  administer  the  execu- 
tive departments  of  the  government,  by  an  oligarchy  whose 
merit  does  not  compensate  for  their  numerical  insignificance. 
I  have  asked  in  mixed  assemblages  whether  any  one  present 
had  taken  part  in  the  choice  of  the  delegates  to  a  Presidential 
convention,  without  receiving  an  affirmative  reply,  and  I  am 
convinced  that  such  persons  are  so  few  in  number  as  to  be 
out  of  all  proportion  to  the  community  which  they  affect  to 
represent.  They  have,  moreover,  in  general  no  will  of  their 
own,  and  are  simply  the  tools  of  a  still  smaller  body  of 
tacticians  who  touch  the  springs  and  control  the  movements 
of  the  whole  machine.  There  are,  I  believe,  some  four  or 
five  hundred  persons  in  either  party  who  could,  if  they 
agreed,  determine  who  should  be  its  candidate,  and  thus 
virtually  compel  the  citizens  to  vote  for  him,  or  suffer  the 
election  to  go  by  default  in  favor  of  some  one  who  is  politi- 
cally more  offensive,  and  personally  not  less  obnoxious. 
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It  is  not  difficult  to  understand  why  the  electoral  colleges 
have  sunk  so  much  below  the  level  of  the  duty  intrusted 
to  them  by  the  Constitution.  They  are  ephemeral  bodies, 
called  into  existence  for  the  performance  of  a  single  function, 
and  ceasing  as  soon  as  it  is  fulfilled  ;  and  they  do  not  individu- 
ally or  collectively  possess  the  weight  and  dignity  to  resist 
pressure  from  without  and  exercise  an  independent  judg- 
ment in  such  a  choice  as  that  of  a  President  of  the  United 
States. 

Far  different  is  the  position  of  Parliament.  It  is  an  assem- 
bly venerable  from  its  antiquity ;  and  as  the  repository  and 
safeguard  of  English  liberty,  which  proceeds  according  to 
known  rules,  precedents,  and  traditions,  and  is  the  source 
from  which  we,  in  common  with  all  civilized  nations,  have 
derived  our  conception  of  liberal  institutions  and  constitu- 
tional law.  Consisting  for  the  greater  part  of  men  distin- 
guished for  birth,  wealth,  or  attainments,  who  do  not  depend 
for  their  social  position  on  their  seats  as  legislators,  it  does 
not  meet  for  a  day  and  then  dissolve,  but  has  continuing 
and  important  duties  to  fulfil, — to  regulate  the  finances,  to 
amend  the  civil  and  criminal  jurisprudence,  to  review  the 
foreign  and  domestic  policy  of  the  government,  and  to  change 
it,  if  need  be,  by  a  vote  of  want  of  confidence.  The  contests 
to  which  such  questions  give  rise  call  forth  the  best  abilities 
on  either  side  ;  the  great  parties  which  divide  the  House  learn 
who  is  sagacious  in  counsel  and  eloquent  in  debate,  and  are 
not  likely  to  select  chiefs  who  will  lead  them  to  defeat.  The 
English  premier  must  therefore  not  only  be  one  who  can 
think  clearly  and  express  his  ideas  in  appropriate  language, 
but  he  must  also  have  the  commanding  ability  to  silence 
opposition  and  take  the  lead  in  a  struggle  where  force  of 
character  is  not  less  essential  than  eloquence.  An  author 
who  is  not  more  remarkable  for  the  eccentricity  of  his  style 
than  for  his  entire  disregard  of  justice,  has  spoken  contempt- 
uously of  the  rule  of  able  speakers,  and  expressed  his  prefer- 
ence for  the  heroism  which  makes  a  successful  appeal  to 
force.  If  Mr.  Carlyle's  view  is  correct,  Mahomet,  Frederick 
the  Great,  and   Napoleon   deserve  better  of  mankind  and 
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have  a  higher  claim  to  reverence  than  Demosthenes,  Chatham, 
the  younger  Pitt,  or  Daniel  Webster.  A  government  of 
rhetoricians  is  certainly  not  desirable ;  but  such  men  do  not 
easily  attain  a  first  place  in  an  assembly  which  meets  for  the 
transaction  of  business  and  is  as  eminently  practical  as  the 
English  Parliament,  and  true  eloquence  is  generally  associated 
with  the  qualities  which  should  meet  in  one  who  seeks  to  rule 
his  fellows. 

There  is  another  and  still  more  important  difference.  An 
American  President,  once  chosen,  is  secure  of  his  office  for 
four  years,  and  whatever  may  be  his  blunders  or  inefficiency, 
can  be  removed  only  by  an  impeachment ;  while  Parliament 
not  only  selects  the  ministry,  but  can  change  it  whenever  it 
thinks  proper.  The  cabinet  is  constantly  on  trial,  —  the 
motion  which  fails  to-day  may  be  renewed  to-morrow  ;  and 
if  the  force  of  circumstances  raises  an  incompetent  man  to 
power,  he  will  be  removed  as  soon  as  his  unfitness  becomes 
manifest.  He  stands  in  the  fore-front  of  the  debate,  exposed 
to  the  shafts  of  argument,  invective,  and  ridicule ;  and  his 
party  will  not  readily  select  a  leader  whose  failure  would 
involve  their  own.  The  President  is  put  to  no  such  proof. 
The  only  communication  between  him  and  Congress  is 
through  a  formal  written  inquiry,  and  no  less  formal  reply; 
his  messages  need  not  come  from  his  own  pen ;  and  as  the 
cardinals  have  been  said  to  look  for  weak  lungs  and  impaired 
digestion  in  making  choice  of  a  Pope,  so  the  politicians  who 
are  intriguing  for  the  Presidency  may  think  that  their  inter- 
ests will  be  promoted  by  the  nomination  of  a  second-rate  man, 
whose  talents  will  not  command  a  second  term. 

In  the  study  of  institutions  we  must  consider  their  actual 
working  as  well  as  the  theory  on  which  they  are  based  ;  and 
the  neglect  of  this  precaution  may  lead  to  conclusions  which 
are  essentially  false.  Where  a  government  has  endured  for 
any  length  of  time,  some  branch  of  a  more  vigorous  growth 
generally  supplants  or  overshadows  the  rest.  Thus  we  have 
seen  that  although  the  outward  forms  of  the  English  Consti- 
tution are  unchanged,  the  House  of  Commons  has  become 
the  controlling  power  of  the  State.     So  the  electoral  colleges 
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of  the  United  States  have  dwindled  into  an  unmeaning  show  ; 
while  the  caucus,  in  its  various  forms  of  the  primary  election 
and  the  nominating  convention,  has  acquired  an  all-pervading 
influence  which  the  founders  of  the  Republic  certainly  did 
not  anticipate.  It  has  accordingly  been  said  with  much  truth 
that  all  governments  must  perish  unless  thej'*  are  periodically 
brought  back  to  their  first  principles.  .  In  applying  this 
maxim  it  is  nevertheless  requisite  to  consider  whether  the 
deviation  which  we  are  attempting  to  correct  is  a  natural 
growth,  or  one  of  those  excrescences  which  deform,  and  may 
ultimatel}'  destroy,  the  plant.  He  would  be  an  erring  reformer 
who  would  put  the  Crown  in  England  where  it  stood  in  the 
reign  of  Elizabeth  or  James  I.  It  were  well  if  as  much 
could  be  said  for  the  oligarchic  conventions  that  have 
engrossed  so  large  a  share  of  power  in  the  United  States,  and 
would  be  attended  with  still  greater  evil  if  they  were  not 
held  in  check  by  the  small  body  of  independent  voters  who 
persist  in  thinking  for  themselves,  and  when  the  ticket  is  ex- 
ceptionally bad,  stand  aside  or  vote  for  the  candidate  of  the 
opposite  party. 

The  election  of  the  chief  magistrate  is  not  the  only  point 
in  which  the  working  of  our  institutions  has  falsified  the 
exp'ectations  of  the  men  by  whom  they  were  founded.  Un- 
happily the  malady  is  not  confined  to  a  single  branch,  but 
threatens  the  entire  system.  The  political  decadence  of  our 
government  is  a  constant  theme  of  complaint  in  private 
assemblies  and  the  public  press,  and  is  the  more  remarkable 
because  the  social  result  is  in  many  respects  fortunate.  The 
mass  of  the  people  of  the  United  States  are  humane  and  in- 
telligent, and  not  less  honest  than  an  average  German,  En- 
glishman, or  Frenchman,  and  there  are  few  countries  where 
education  is  so  generally  diffused.  If  property  is  rapidly  accu- 
mulated in  the  great  commercial  centres,  it  is  as  rapidly  distri- 
buted under  the  operation  of  equal  laws  of  inheritance  ;  and  a 
large  proportion  of  the  population  enjoys  the  moderate  compe- 
tence which  places  its  possessor  beyond  the  temptations  alike 
of  poverty  and  riches,  and  is  favorable  to  the  development 
of  the  qualities  that  are  essential  to  self-government.     It  is 


224  THE  PRIMARY  ELECTIONS. 

accordingly  generally  conceded  that  the  American  people 
displayed  more  than  ordinary  sagacity,  firmness,  and  modera- 
tion in  dealing  with  secession,  not  only  while  the  conflict 
lasted,  but  at  its  close.  Unfortunately,  while  the  nation  has 
risen  in  some  respects  to  a  higher  level,  its  public  men  have 
declined  in  a  more  than  equal  ratio,  and  will  not,  with  some 
creditable  exceptions,  bear  comparison  with  the  framers  of 
the  Constitution  or  the  leaders  in  council  and  debate  during 
the  opening  years  of  this  century.  Many  causes  have  been 
assigned  for  a  result  which  is  so  disheartening  to  republicans, 
and  among  them  that  the  American  is  too  much  bent  on 
pecuniary  success  to  care  for  the  commonwealth,  and  suJffers 
questions  of  the  highest  moment  to  go  by  default.  This 
accusation  seems  to  me  thoroughly  unfounded.  In  no  part 
of  the  world  do  men  respond  with  more  alacrity  to  their 
country's  voice,  whether  it  summons  them  to  the  field  or  to 
the  performance  of  a  civil  duty.  No  slackness  was  found  on 
either  side  during  the  late  civil  war,  and  there  are  few  who 
absent  themselves  from  the  frequent  elections  which  are  held 
under  the  auspices  of  the  Federal  and  State  governments. 
If  further  proof  is  needed,  we  may  point  to  the  hospitals, 
public  trusts,  and  the  numerous  other  institutions  of  private 
charity  or  general  usefulness  which  are  superintended  by  men 
who  withdraw  from  business  and  labor  gratuitously  for  the 
common  good.  It  is  not,  therefore,  from  a  lack  of  public 
spirit  that  the  primary  elections,  on  which  all  else  depends, 
are  shunned  by  the  best  and  most  patriotic  citizens ;  and  we 
must  look  elsewhere  for  the  explanation  of  a  fact  which  all 
good  men  deplore. 

One  cause  unquestionably  is,  as  I  have  elsewhere  stated, 
that  these  assemblages  are  in  fact  caucuses,  which  the  law 
does  not  recognize  and  cannot  regulate,  and  that  if  a  voter 
is  overawed  or  excluded  from  the  polls,  or  a  certiiioate  fraud- 
ulently given  to  a  delegate  who  did  not  receive  a  majority  of 
the  sujBPrages,  the  only  mode  of  redress  is  an  appeal  to  an 
irresponsible  committee,  which  may  sympathize  with  the  per- 
sons who  contrived  the  wrong.  Moreover,  the  party  rules 
are  so  worded  as  to  exclude  every  one  who  did  not  vote  the 


THE  PRIMARY  ELECTIONS.  225 

entire  ticket  at  the  last  election  and  will  not  promise  to  be 
faithful  at  the  next ;  and  as  there  are  many  persons  who  can- 
not conscientiously  give  a  pledge  which  would  limit  their 
freedom  of  choice,  and  may  compel  them  to  support  an 
unworthy  candidate,  the  effect  is  to  disfranchise  a  large  num- 
ber of  the  men  whose  attendance  it  would  be  most  desirable 
to  secure.^ 

1  The  following  extract  from  Harper's  Weekly  of  March  6,  1880, 
shows  how  the  political  machine  is  worked  in  our  cities,  and  that  the 
effect  is  to  disfranchise  the  great  body  of  the  citizens :  — 

"There  is  one  docile  political  personage  who  is  generally  overlooked  and 
contemned,  but  who  is  a  very  important  part  of  every  election.  We  mean  the 
individual  voter.  He  is  not  a  holder  of  office,  nor  a  seeker  of  office;  he  is 
merely  an  intelligent  private  citizen  whose  business  prevents  him  from  giving 
his  exclusive  attention  to  politics,  but  who  wishes  to  do  what  he  can  to  secure 
an  honest,  economical,  and  patriotic  administration  of  affairs.  He  reads  in  his 
newspaper  that  the  only  way  in  which  he  can  'make  himself  felt '  is  to  begin  at 
the  beginning  and  attend  the  primary  meeting.  But  the  city  newspaper  which 
gives  this  advice  is  either  delightfully  innocent  or  a  mocker.  The  voter  is  told 
that  if  he  neglects  the  primary  meeting  and  fails  to  vote  at  it,  he  has  no  right 
to  complain  of  the  action  of  those  who  do,  and  that  he  has  only  himself  to  blame 
if  nominations  are  made  and  policies  adopted  which  he  does  not  approve.  We 
should  like  to  ask  the  intelligent  and  comfortable  city  voter  who  is  reading  these 
lines  how  often  he  attends  a  primary  meeting,  or  knows  when  one  is  held,  and 
whether  the  reason  that  he  does  not  go,  is  not  the  feeling  that  it  would  be  of  no 
use.  But  whether  he  thinks  of  it  at  all  or  not,  we  can  inform  him  that  his  sus- 
picion is  correct,  and  that  it  would  be  of  no  use.  When  his  newspaper  urges 
him  to  go  to  the  primary  meeting,  or  acquiesce  in  its  action  without  grumbling, 
it  exhorts  him  to  do  what  it  ought  to  know  that  he  cannot  do.  He  is  disfran- 
chised, and  cannot  vote  at  the  primary,  even  if  he  should  demand  the  privilege. 
He  has  no  voice  in  the  initiation  of  political  action,  and  all  he  can  do  is  to  ratify 
or  to  refuse  to  ratify  the  'job  put  up '  by  others. 

"  This  is  an  interesting  fact  for  the  important  personage  of  whom  we  have 
spoken,  the  individual  voter,  who,  although  he  does  not  make  politics  his  busi- 
ness, has  the  power  to  give  success  or  defeat  to  political  parties.  Until  he 
recognizes  this  fact,  he  is  a  mere  pawn  and  counter  in  the  hands  of  professional 
pohticians,  who  play  their  game  by  the  baldest  bribery  of  patronage  or  open 
corruption.  The  election  in  the  State  of  New  York  is  generally  decided  by  the 
result  in  the  city  ;  and  that  is  arranged  upon  both  sides  by  politicians  who  treat 
the  respectable  voting  reader  of  these  lines  as  the  overseers  of  plantations  in 
the  ante-bellum  days  treated  their  slaves.  '  Go  to  the  primaries,  or  take  the 
consequences,'  shout  the  newspapers.  But  let  the  voter  see  whether  he  can  go 
to  the  primaries.  The  system  is  essentially  the  same  in  both  parties.  The 
RepubUcans  borrowed  it  from  Tammany  Hall.  It  divides  the  city  into  district 
associations,  and  authorizes  every  voter  to  become  a  member  of  the  association 
in  the  district  of  his  residence,  and  of  that  association  only.    The  conditions  of 
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If  these  were  the  only  difficulties,  the  practical  good  sense 
of  the  American  people  would  perhaps  supply  a  remedy;  but 
there  is  a  malign  influence,  resulting  from  the  vicious  system 
under  which  every  public  servant  is  removable  at  pleasure 
and  will  inevitably  be  dismissed  unless  he  not  only  does  the 
party  bidding,  but  upholds  the  patron  to  whom  he  owes  his 
place.  There  are,  it  has  been  authentically  stated,  more  than 
two  hundred  thousand  offices,  State,  municipal,  and  federal, 
held  by  a  slavish  tenure  which  compels  the  incumbent  to 

admission  are,  proposition  by  responsible  members,  a  favorable  report  from  a 
committee,  and  a  pledge  to  sustain  the  *  regular '  action  of  the  party.  This 
scheme  of  course  excludes  from  membership,  and  consequently  from  the  right 
of  voting  at  the  primaries,  every  man  who  is  objectionable  to  the  rulers  of  the 
association,  because  nothing  is  easier  than  to  'hang  up'  an  obnoxious  name  in 
the  committee,  while  self-respecting  men  are  very  slow  to  pledge  themselves  in 
advance  to  support  *  regular  *  action,  without  regard  to  its  honesty  or  expediency. 
The  result  of  the  system  upon  the  Republican  side  is  this,  that  of  more  than 
68,000  voters  in  the  city,  no  more  than  6,000  or  8,000,  at  the  most,  are  members 
of  the  association.  More  than  50,000  of  the  58,000  Republican  voters  who  are 
exhorted  to  go  to  the  primaries  could  not  vote  if  they  went.  The  exhortation 
is  a  mere  mockery  in  such  a  community  as  a  great  city,  however  wise  it  may  be 
in  a  small  rural  neighborhood.  The  facts  have  been  long  familiar  to  those  who 
are  interested;  but  a  letter  from  Mr.  George  Bliss,  published  last  November, 
gave  a  clear  insight  into  the  subject  to  all  who  had  no  knowledge. 

"  Three  or  four  years  ago  the  '  Easy  Chair '  in  Harper's  Monthly  described 
the  attempt  of  a  good  citizen  —  one  of  the  individual  voters  who  could  not  devote 
all  his  time  to  politics  —  to  take  part  in  a  primary  meeting.  It  was  in  another 
city,  indeed,  and  he  took  part,  —  but  very  much  as  a  leaf  takes  part  in  the  flow- 
ing of  a  river.  Mr.  F.  W.  Whitridge,  in  the  current  number  of  the  International 
Review,  relates  his  experience  and  that  of  a  friend  in  New  York ;  and  his  story 
is  well  worth  the  attention  of  those  who  exhort  attendance  upon  primaries  as 
the  panacea  of  our  political  ills.  Mr.  Whitridge  and  his  friend  went  to  the 
primary,  as  per  exhortation.  There  was  a  man  in  the  room  at  a  table,  and  a 
few  other  men  were  lounging  about.  Others  came  in  and,  after  saying  some- 
thing to  the  man  at  the  table,  went  out  again.  The  two  individual  voters 
waited  patiently  for  the  meeting  to  be  organized,  in  order  to  '  make  themselves 
felt.'  But  at  the  end  of  an  hour  they  were  informed  that  the  primary  was  in 
progress  ;  that  the  gentlemen  who  had  come  in  had  voted  ;  that  a  ticket  which 
was  shown  to  them  was  going  to  be  elected,  although  votes,  of  course,  could 
be  cast  for  any  one  else ;  and  finally,  that  only  members  of  the  association 
could  vote.  This  is  the  way  in  which  the  immense  New  York  city  delegation 
to  a  State  convention,  which  can  usually  decide  the  action  of  a  convention,  is 
selected ;  and  this  is  the  exact  measure  of  the  value  of  the  exhortation  to  indi- 
vidual voters  to  go  to  the  primaries  or  to  hold  their  tongues.  It  shows  —  and  it 
is  but  one  part  of  the  evidence  —  how  far  the  machinery  of  politics  has  eaten 
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obey  his  political  taskmasters  at  the  risk  of  being  deprived 
of  the  means  by  which  he  gains  his  bread.  If  he  is  not 
required  to  make  bricks  without  straw,  he  must  at  least  fur- 
nish the  straw  from  his  own  bed,  which  may  be  a  scanty  one, 
or,  in  plain  English,  devote  no  inconsiderable  portion  of  a 
salary,  which  presumably  is  not  too  large  to  procure  faithful 
and  efficient  service,  to  a  fund  which  is  employed  in  main- 
taining the  party  organization,  and  not  infrequently  for  fac- 
tious and  personal  ends.^ 

out  the  principle  of  popular  institutions,  and  how  absolute  is  the  despotism  of 
professional  politicians  ;  that  is,  of  men  who  make  a  business  of  packing  caucuses 
and  conventions  in  order  to  force  upon  the  voter,  who  cannot  give  all  his  time 
to  such  business,  the  alternative  of  supporting  whatever  they  propose,  or  of 
practically  helping  the  other  party.  But  the  individual  voter,  if  he  chooses  to 
assert  himself,  is  still  the  important  personage.  It  is  true  that  he  cannot  give 
all  his  time  to  politics,  and  that  he  cannot  cope  with  the  professional  politician 
at  the  primary ;  but  he  can  vote  against  him  at  the  polls,  and  teach  him,  in  the 
only  way  in  which  he  can  be  taught,  that  he  cannot  count  upon  a  great  party 
as  upon  a  flock  of  sheep.  There  is  a  deep  and  rapidly  growing  disgust  and 
indignation  with  this  inexorable  despotism.  This  feeling  gave  a  tremendous 
note  of  warning  at  the  last  election  in  New  York.  It  is  felt  by  those  who  do 
not  choose  to  advertise  their  opposition,  but  who  know  how  to  *  make  them- 
selves felt '  at  the  polls,  if  they  cannot  do  so  at  the  primaries.  It  is  idle  and 
worse  to  represent  such  an  abuse  of  organization  as  in  itself  a  necessary  organi- 
zation. It  is  made  possible  only  by  the  patronage  of  office.  While  that  patron- 
age is  open  to  such  abuse,  the  despotism  can  be  checked  only  by  the  quiet 
independence  of  the  individual  voter.  But  it  can  be  completely  overthrown 
only  by  the  awakening  of  public  opinion  to  the  destruction  of  the  vast  bribery 
fund  of  patronage." 

^  This  practice  has  gone  to  such  an  extent  that  even  when  the  appoint- 
ment and  supervision  of  the  police  are  intrusted  to  a  mixed  commission, 
composed  of  the  politicians  from  either  side,  they  are  fleeced  by  both 
parties,  and  the  money  used  to  carry  on  an  internecine  contest,  if  indeed 
it  does  not  adhere  to  the  palms  or  fill  the  pockets  of  the  men  who  have 
extorted  it.  An  editorial  in  the  Philadelphia  Ledger  of  Oct.  4,  1880, 
tells  the  story  in  the  following  words :  — 

"The  policeman's  lot  in  New  York  is  certainly  not  a  happy  one.  The 
department  being  nominally  non-political  and  under  the  control  of  a  board 
composed  of  representatives  of  both  parties,  political  assessments  are  forbidden. 
But  the  demands  for  money  —  *  for  legitimate  expenses,'  of  course  —  have  been 
so  great  that  the  two  parties  have  united  to  evade  the  rules ;  and  the  unhappy 
policeman  is  doubly  assessed.  As  some  of  the  New  York  papers  point  out, 
'  honors  will  be  easy '  —  except  to  the  policemen  —  if  both  parties  collect  their 
assessments  ;  but  each  expects,  no -doubt,  to  get  a  little  advantage  of  the  other. 
It  is  a  disgraceful  business,  and  the  more  reprehensible  because  it  is  reasonably 
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It  should  also  be  remembered  that  for  every  man  who  is 
actually  in  place  there  are  three  or  four  aspirants,  one  at 
least  in  his  own  party,  and  two  or  more  on  the  other  side, 
who  all  expect  to  succeed  him  when  removed,  and  are  ready 
instruments  in  the  hands  of  a  politician  who  will  consent  to 
promote  their  views. 

The  natural  result  of  such  a  system  is  a  swarm  of  political 
adventurers,  who,  though  serving  under  different  chiefs,  are 
always  prepared  to  unite  against  any  citizens  whose  chief  de- 
sire is  to  promote  the  public  good,  and  whom  they  conse- 
quently regard  as  an  intruder  on  a  domain  which  they  desire 
to  control  for  their  own  purposes.  The  affiliation  is  some- 
times open  and  avowed,  sometimes  concealed  under  a  decent 
veil ;  and  we  accordingly  read  of  clubs  serving  under  the 
names  of  aspirants  for  office,  of  a  mysterious  band  whose  pil- 
grimage assuredly  was  not  to  the  Holy  Land,i  of  Tammany, 
Irving  Hall,  and  the  other  notorious  brotherhoods  which  have 
been  used  as  instruments  by  such  master-spirits  as  Sweeney, 
Tweed,  and  Kelly.  It  is  not  surprising  that  such  a  force 
should  in  the  long  run  prove  irresistible,  and  engross  the  en- 
tire field  of  politics.  Reform  associations  may  be  constituted, 
and  partial  successes  be  obtained  here  and  there ;  but  an  army 
of  regulars  will  always  prevail  against  a  militia,  however  high 
spirited  and  patriotic,  and  at  the  close  of  each  succeeding  year 
party  government  is  found  to  have  become  more  entirely  a 
machine.  The  evil  has  grown  to  such  a  height  that  the  meet- 
ing of  our  legislative  assemblies  is  viewed  with  apprehen- 
sion, and  their  adjournment  hailed  with  delight ;  and  the  State 
Constitutional  Convention  which  sat  in  Philadelphia  in  1874, 
after  lessening  the  evil  by  taking  every  power  from  the  leg- 
islature that  was  not  indispensable,  applied  a  palliative  by 
providing  that  the  sessions  should  be  biennial ;  and  a  similar 
proposition  has  been  made  with  regard  to  Congress. 

certain  that  the  money  thus  collected  will  be  used,  not  for  *  legitimate  expenses,' 
which  are  comparatively  small,  but  to  further  schemes  that  are  very  far  removed 
from  legitimate  operations." 

1  The  "  Mysterious  Pilgrims,"  a  political  club  generally  believed  to 
have  been  established  by  the  politicians  of  both  parties  for  the  attainment 
of  private  ends  through  public  means. 
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That  such  restrictions  should  be  needed,  shows  how  much 
we  have  sunk  below  our  proper  level.  Where  no  grave  dis- 
order afflicts  the  State,  the  legislature  may  be  trusted  to  give 
the  law  to  the  other  departments  of  the  government,  and 
provide  for  each  contingency  as  it  arises.  Such  is  the  case 
in  England,  where  Parliament  exercises  an  authority  which 
would  be  arbitrary  but  for  a  self-imposed  restraint.  If  Con- 
gress or  the  State  legislatures  were  thus  absolute,  no  vested 
right  would  be  secure,  and  every  man  who  had  anything  to 
lose  would  have  to  be  constantly  on  the  watch  against  the 
undue  influence  in  which,  as  it  is  generally  believed,  so  many 
of  our  laws  originate.  No  one  who  is  conversant  with  the 
political  history  of  the  last  fifty  years  will  think  this  picture 
overcharged,  and  I  might  appeal  for  its  reality  to  the  conven- 
tions which  have  been  successively  engaged  in  devising  elabo- 
rate precautions  against  ignorant  and  corrupt  legislation. 

I  do  not  know  that  any  one  remedy  will  suffice  to  heal  a 
disorder  which  is  so  profound  and  of  such  long  standing ;  but 
the  nearest  approach  to  a  radical  cure  would  be  found  in 
making  the  tenure  of  office  during  good  behavior.  Human 
nature  is  everywhere  much  the  same ;  the  differences  arise 
from  the  influences  to  which  men  are  subjected :  and  a  people 
who  are  systematically  led  into  temptation  will  scarcely  re- 
main in  the  straight  and  narrow  path.  As  our  government 
is  now  administered,  office  is  a  powerful  magnet,  which  draws 
all  the  baser  passions  into  political  life,  and  repels  high- 
toned  and  patriotic  feeling.  The  "  ins  "  are  swayed  by  their 
fears,  the  "  outs  "  by  their  hopes,  and  both  are  apt  tools  in  the 
hands  of  ambition  and  intrigue.  It  is  not  surprising  that  men 
who  do  not  disdain  to  use  such  levers  distance  their  more 
scrupulous  competitors,  nor  even  that  a  veteran  politician 
should  monopolize  a  State  and  transmit  it  as  a  family  posses- 
sion. A  change  in  the  tenure  of  office  would  correct  this  evil, 
or  reduce  it  to  proportions  that  would  be  no  longer  dangerous. 
The  office-holder  is  naturally  the  most  cautious  of  mankind ; 
and  if  he  knows  that  he  is  secure  in  a  close  adherence  to  his 
public  duties,  will  not  go  beyond  them.  If  the  much-talked- 
of  reform  in  the  civil  service  were  thoroughly  accomplished. 
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it  would  be  superfluous  to  forbid  the  officers  of  the  Federal 
Government  to  mix  in  politics.  It  was  because  the  men  who 
had  been  appointed  bj^  a  Republican  administration  believed 
that  nothing  would  save  them  if  the  Democrats  came  into 
power,  that  Mr.  Hayes's  command  was  inefficacious,  and 
might  indeed  be  reasonably  objected  to  as  putting  the  manip- 
ulators of  one  party  in  bonds,  and  leaving  those  on  the  other 
side  free  to  employ  their  usual  tactics. 

It  is,  I  think,  an  inevitable  inference  from  the  considera- 
tions above  stated  that  if  the  government  were  conducted 
on  the  principles  which  prevail  in  private  life,  and  the  public 
servants  retained  so  long  as  they  performed  their  duty,  the 
office-holder  would  withdraw  altogether  from  politics,  or  cease 
to  be  a  controlling  element.  Nor  is  this  all ;  not  only  would 
the  actual  occupants  be  free  to  vote  as  conscience  dictated, 
but  the  Commonwealth  would  be  delivered  from  the  swarm 
of  aspirants  whose  hopes  are  centred  on  the  places  that  are 
already  filled.  It  has  been  said  with  too  much  truth  that  for 
every  man  who  enjoys  the  sweets  of  office  there  are  half  a 
dozen  striving  for  his  seat,  and  who  do  the  bidding  of  some 
political  patron  in  the  hope  that  his  influence  will  facilitate 
the  accomplishment  of  their  desire.  Such  expectations, 
like  lottery -tickets,  are  apt  to  prove  fallacious,  but  have  not 
on  that  account  a  less  powerful  hold  on  the  imagination  of 
mankind. 

There  is  another  injurious  consequence.  The  offices  in  the 
gift  of  the  General  Government  are  regarded  as  so  much  cur- 
rent coin  which  may  be  earned  by  party  services,  and  which  no 
politician  can  justly  withhold  from  workers  who  have  labored 
for  his  nomination  or  to  secure  his  success  at  the  polls.  The 
members  of  both  Houses  are  consequently  beset  with  applica- 
tions for  office,  and  in  their  turn  bring  a  pressure  to  bear  on  the 
President  which,  in  connection  with  that  exercised  from  other 
quarters,  leaves  him  but  little  time  for  the  appropriate  duties 
of  government.  The  demand  is  not  simply  that  he  shall  fill 
vacancies,  but  that  he  shall  make  vacancies  by  dismissals  for 
opinion's  sake,  without  regard  to  character  or  fitness,  which 
will  be  a  cause  of  suffering  to  many  thousand  deserving  per- 
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sons ;  and  having  a  heart  and  conscience,  he  must  feel  the 
strain.  It  is  more  than  ordinarily  great  when  a  party  which 
has  been  long  excluded  from  jjower  elects  a  President  who 
finds  all  the  offices  filled  with  men  of  opposite  political  views, 
and  is  required  to  make  a  wholesale  sweep  in  order  to  re- 
ward his  own  adherents.  The  situation  is  the  more  trying 
because  rival  politicians  not  infrequently  claim  the  right 
to  control  the  appointments  throughout  a  State  or  city ;  and 
whichever  way  the  President  turns,  he  will  make  an  enemy. 
It  was  owing  to  such  a  cause  that  a  brilliant  senator,  who 
would  have  shone  as  a  statesman  had  he  not  devoted  the 
abilities  that  were  meant  for  his  country  and  mankind  to 
practical  politics,  resigned  his  seat  in  the  Senate,  denounced 
the  administration,  and  demanded  that  the  legislature  should 
re-elect  him  as  a  rebuke  to  Mr.  Garfield  for  having  exercised 
the  power  of  appointment  in  New  York  without  consulting 
him  and  acting  as  he  dictated.  The  result  was  his  defeat 
and  the  disorganization  of  the  party  which  it  was  the  pro- 
fessed object  to  serve ;  and  the  assassination  of  the  President 
followed  as  an  indirect  and  lamentable  consequence.^ 

^  The  following  extract  from  Harper's  Weekly  of  Feb.  18,  1887,  gives 
a  vivid  but  not  overdrawn  picture  of  an  abuse  that  has  no  parallel  in  any 
other  government,  and  tended  in  different  ways  to  shorten  the  life  of 
Harrison,  of  Taylor,  and  of  Garfield :  — 

Sqdeddnk  and  the  Country.  —  One  of  the  strongest  arguments  for  reform 
in  the  civil  service  is  the  necessity  for  securing  time  for  the  President  to  attend 
to  the  important  duties  of  his  office  which  do  not  concern  appointments  and 
removals.  General  Cox,  of  Ohio,  described  in  the  North  American  Review, 
nearly  twenty  years  ago,  the  complete  absorption  of  the  time  of  a  member  of 
the  cabinet  by  the  importunity  of  office-seekers.  President  Harrison  died  of  it. 
President  Lincoln  made  humorous  and  memorable  protests  against  it.  Josiah 
Quincy,  seventy  years  ago,  drew  a  vivid  picture  of  the  business  even  at  a  time 
when  the  civil  service  was  comparatively  very  small  in  numbers.  Sam  Swar- 
twout  has  left  a  characteristic  account  of  the  struggle  in  the  first  weeks  of  the 
Jackson  administration,  even  before  the  floodgates  had  been  burst  open  by 
the  fierce  pressure  for  spoils.  But  with  the  vast  increase  of  the  civil  service 
the  assaults  of  office-seekers  almost  consume  the  President's  time.  From 
morning  until  midnight  the  stream  is  incessant.  Deputation  after  deputation, 
representing  all  sides  of  the  great  struggle  for  the  post-office  at  Squedunk,  file 
in  and  harangue  him.  In  vain  he  tells  them  that  their  words  go  in  at  one  ear 
and  come  out  of  the  other,  that  he  shall  not  remember  for  ten  minutes  the  facts 
and  allegations  with  which  they  have  overwhelmed  him,  and  that  the  public 
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Removal  from  office  in  order  to  fill  the  vacancy  with  per- 
sonal or  political  adherents  is  a  practice  unknown  to  the  better 
days  of  the  Republic,  and  of  comparatively  recent  growth,  and 

feeling  of  Squedunk  is  so  aroused  and  exasperated  that  its  pacification  plainly 
requires  him  to  find  a  candidate  who  has  not  yet  been  named. 

In  vain  he  appoints  certain  days  and  hours  for  the  purpose  of  hearing  all 
the  Squedunk  delegations  and  agents  and  friends  and  backers  in  the  country. 
Senators  and  representatives,  with  sovereign  disregard  of  all  notices  and  warn- 
ings, insist  upon  presenting  their  constituents  from  Squedunk  who  cannot 
remain  in  Washington,  but  must  return  at  once,  and  consequently  must  see  the 
President  immediately.  The  pressure  is  overpowering.  If  the  President  remits 
every  demand  to  the  head  of  the  department  to  which  it  belongs,  the  senator 
or  representative  reminds  him  that  the  gentlemen  from  Squedunk  will  return 
■with  a  sense  of  outrage  which  will  be  expressed  in  a  manner  most  injurious  to 
the  party.  If  the  President  persists,  the  senator  or  representative  is  personally 
humiliated  that  his  constituents  should  behold  his  want  of  "  inflooence,"  and  he 
raises  his  eloquent  voice  in  the  Capitol,  demanding  to  know  whether  the  grand 
old  party  (Codling  or  anti-Codling,  as  the  case  may  be)  is  so  destitute  of  men 
capable  of  serving  the  government  that  rascally  Codlingites  (or  anti-CodUngites) 
must  be  retained  in  place.  Upon  what  days,  he  asks,  have  we  fallen  ?  What 
cuckoo  is  this  in  the  robin's  nest  1  Oh,  for  an  hour  of  Jackson,  or  for  the  chance 
of  D.  B.  Hill !  The  President,  meanwhile,  having  seen  the  last  of  the  Sque- 
dunkers  for  the  day,  utterly  exhausted  turns  with  a  weary  brain  to  consider 
the  grave  questions  which  await  his  attention,  but  which  Squedunk  has  left 
him  hardly  time  or  ability  properly  to  consider. 

The  absurdity  of  this  business,  the  perfectly  useless  strain  upon  the  Presi- 
dent, the  absolute  impossibility  of  transacting  properly  this  part  of  his  functions 
in  any  such  way  as  this,  and  of  discharging  justly  the  graver  parts  of  his  duty, 
are  apparent  to  the  common-sense  of  the  country.  The  civil-service  law  is  the 
beginning  of  relief.  It  deprives  the  executive  of  no  constitutional  function. 
It  interferes  with  no  lawful  obligation.  It  merely  provides  a  form  of  subordi- 
nate executive  action.  It  derives  all  its  efficiency  from  the  President.  He 
approves  the  rules,  and  modifies  them  at  his  pleasure.  Beyond  that,  the  law 
which  creates  an  office  can  provide  for  filling  it.  It  is  a  law  of  Congress  which 
makes  post-offices  presidential.  The  law  may  vest  the  appointment  of  "  inferior 
officers  "  in  the  President,  the  courts  of  law,  or  the  heads  of  departments ;  but  it 
may  also  prescribe  conditions.  No  constitutional  provision  is  traversed  by  the 
reform  law.  But  it  does  not  relieve  the  President  himself,  because  it  applies 
only  to  places  to  which  he  does  not  appoint.  It  is,  however,  the  beginning  of 
relief,  because  it  shows  the  awakening  of  the  public  mind.  The  measure  that 
would  relieve  the  President  would  be  the  repeal  of  the  four  years'  law,  which 
makes  vacancies  for  him  to  fill,  and  invites  the  overwhelming  pressure  and  the 
utter  absorption  of  his  time  which  we  have  described.  If  the  deputations  from 
Squedunk  were  compelled  to  submit  good  reasons  for  removing  a  public  officer, 
instead  of  urging  a  candidate  to  fill  a  vacant  office,  their  task  would  be  very 
much  more  serious,  and  their  visits  would  become  fewer  and  farther  between. 
It  is  a  contest  between  the  country  and  Squedunk. 
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was  originally  vindicated  on  the  ground  that  when  a  party 
succeeds  to  power  there  should  be  a  change  of  men  as  well 
as  of  measures,  and  that  the  incoming  administration  cannot 
safely  rely  on  the  officers  who  were  appointed  by  their  prede- 
cessors. This  pretence  has  long  since  been  laid  aside ;  and  it 
is  now  generally  understood  that  one  who  aids  in  securing  the 
nomination  of  a  President,  Governor,  or  Senator,  may  demand 
a  place,  although  none  is  vacant,  and  his  desire  cannot  be  grati- 
fied without  turning  out  some  public  servant  who  has  been 
equally  faithful  to  his  party,  but  does  not  happen  to  have  a 
friend  at  court.  If  the  doctrine  that  to  the  victors  belong 
the  spoils  was  mischievous  as  originally  promulgated,  it  is  far 
more  demoralizing  now,  when,  as  Mr.  Marcy  bitterly  observed, 
every  political  condottiere  thinks  himself  entitled  to  despoil 
the  camp  of  his  own  party  if  there  are  no  other  means  of  re- 
warding his  immediate  partisans.  Such  a  system  has  an  in- 
evitable and  increasing  tendency  to  faction  and  cabal,  and  is 
not  less  prejudicial  to  party  success  and  discipline  than  to  the 
welfare  of  the  community  at  large.  The  results  are  at  once 
ludicrous  and  sad.  The  first  qualification  for  the  appointment 
of  a  letter-carrier  or  custom-house  officer  is  that  he  shall  be 
able  to  carry  his  precinct.  If  he  can,  he  is  sure  of  recom- 
mendation from  a  member  of  Congress  or  State  senator  who 
wants  his  service  as  a  delegate.  If  he  cannot,  the  postmaster 
or  collector  who  ventures  to  appoint  him  will  be  subjected  to 
a  pressure  which  few  men  can  resist,  or  perhaps  be  summa- 
rily ejected.  The  chief  of  a  bureau  is  not  infrequently  placed 
in  a  painful  dilemma  by  a  struggle  between  two  rival  politi- 
cians for  the  presidency  or  governorship,  in  which  each  insists 
that  his  partisans  shall  be  appointed.  If  he  favors  A,  and  B 
has  the  ear  of  the  existing  administration,  he  will  be  dismissed 
forthwith ;  if  he  does  not,  and  A  is  elected,  his  official  life 
will  be  brief.  Such  dramas  are  frequently  enacted  in  the 
great  political  centres,  and  more  than  one  has  taken  place  in 
New  York  and  Philadelphia  during  the  last  few  years.^ 

1  See  the  Philadelphia  Evening  Telegraph  of  June  11,  1880,  for  an 
instance  of  the  pressure  which  a  Secretary  of  the  Treasury  may  exert 
through  the  custom  house  to  procure  his  nomination  to  the  presidency. 
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If  the  axe  were  laid  to  the  root  of  the  evil  by  rendering  the 
tenure  of  office  permanent,  politics  would  cease  to  be  a  trade, 
because  they  would  no  longer  afford  a  hope  of  profit.  There 
would  be  few  vacancies,  save  through  death  or  resignation  ; 
and  when  one  occurred,  promotion  would  take  place,  as  it 
does  in  the  army  and  navy,  in  the  order  of  seniority  or  for 
meritorious  services.  The  avenues  to  public  life  would  no 
longer  be  closed  to  men  who  are  averse  to  the  arts  of  faction 
and  intrigue,  and  the  way  would  lie  open  for  the  noblest 
career  that  can  engage  or  elevate  the  mind.^ 

There  are  some  who  affect  to  treat  such  a  reform  as  a  vi- 
sionary project,  a  counsel  of  perfection  which  might  be  well 
enough  in  Utopia,  but  is  impracticable  as  political  society  is 
now  constituted.  It  is  a  sufficient  answer  to  this  objection 
that  the  principle  for  which  I  am  contending  has  been  estab- 
lished in  England  by  the  force  of  public  opinion,  and  with  the 
results  which  the  best  men  anticipate  from  it  here.^     An  Eng- 

1  This  lecture  was  written  and  delivered  in  1879,  while  most  persons 
regarded  civil-service  reform  as  visionary  and  impracticable.  Since  then 
it  has  been  introduced  into  the  custom-house,  the  principal  post-offices, 
and  the  departments  at  Washington,  where  the  subordinate  officers  and 
clerks  are  chosen  by  competitive  examination,  and  may  ordinarily  vote  as 
their  conscience  dictates,  without  the  risk  of  dismissal.  The  persons  thus 
emancipated  are,  however,  the  smaller  part  of  the  great  body  of  federal 
office-holders ;  and  although  New  York  has  followed  the  example  of  the 
General  Government,  the  demoralizing  doctrine  that  office  should  be  the 
reward  of  personal  and  party  services  is  still  adhered  to  in  Pennsylvania, 
and  generally  throughout  the  Union,  even  as  it  regards  the  choice  of 
clerks  and  policemen.  I  have  therefore  allowed  the  above  passages  to 
stand,  as  giving  some  idea  of  a  system  which  is  still  mischievous  and 
prevalent. 

2  "  On  reflection,  it  will  excite  no  surprise  that  British  experience  is  pre- 
sented as  richer,  riper,  and  more  varied,  as  well  as  vastly  more  extensive, 
than  that  of  the  United  States.  It  is  such  not  merely  because  England 
had  gathered  the  administrative  wisdom  of  many  centuries  before  the 
American  nation  was  born.  Eliot  and  Vane,  Chatham  and  Burke,  had 
so  lived  and  spoken  that  the  greatest  reformers  may  even  yet  gather  in- 
spiration and  wisdom  from  their  examples.  Statutes  have  been  enacted, 
in  the  interest  of  pure  and  vigorous  administration,  to  the  moral  level  of 
which  none  of  our  own  enactments  have  yet  risen,  and  without  which  our 
courts   could   not   sustain  their  most   salutary  rulings.      We  must  also 
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lish  minister  who  should  dismiss  a  public  servant  on  party 
or  personal  grounds  would  lose  his  self-respect  and  the  con- 
fidence of  his  fellow-countrymen.  When  Lord  Beaconsfield 
was  charged  with  having  made  an  appointment  which,  though 
entirely  respectable,  was  alleged  to  have  been  prompted  by 
the  wish  to  serve  a  political  friend,  no  voice  was  raised  in  his 
behalf  in  the  House  of  Commons,  and  he  could  hardly  have 
withstood  the  attack  had  he  not  shown  in  a  masterly  speech 
in  the  House  of  Lords  that  he  had  called  on  the  different 
departments  for  a  list  of  the  most  meritorious  candidates, 
and  chosen  him  who  best  deserved  the  place.  A  change  of 
administration  may  necessitate  the  resignation  of  some  thirty 
or  forty  persons,  who  are  members  of  the  Cabinet  or  the  po- 
litical chiefs  of  the  various  departments  ;  but  the  other  offices 
are  filled  precisely  as  they  were  before. 

The  reform  of  the  English  civil  service  is  the  more 
remarkable  because  it  took  place  while  the  privileged  classes 
held  the  avenues  to  office,  and  is  a  remarkable  instance  of 
the  surrender  of  patronage  by  a  dominant  party,  which  should 
be  followed  in  the  United  States.  The  measure  met  with  an 
adverse  reception  in  official  circles  and  the  House  of  Commons 

remember  that  Great  Britain  has  ruled  over  so  many  millions  of  people, 
over  countries  so  diverse  and  races  so  different,  and  that  she  has  held  such 
supremacy  in  commerce  in  all  quarters  of  the  globe,  that  every  kind  of 
official  authority  has  been  exercised  upon  a  scale  with  which,  in  many 
particulars,  nothing  analogous  in  our  affairs  is  comparable.  To  rule 
British  India  alone,  with  its  vast  public  works,  its  great  army  of  more 
than  250,000  men,  its  200,000  policemen,  its  revenues  of  $250,000,000 
a  year,  its  population  of  more  than  190,000,000,  of  many  races  and  creeds, 
at  once  difficult  to  govern  and  dangerous  to  neglect — even  for  a  single 
year  —  requires  more  officials,  more  responsibility,  more  efficient  methods 
of  administration,  and  I  may  almost  add  more  care  and  capacity,  than 
would  have  sufficed  for  good  administration  in  all  our  Territories  and 
Indian  affairs  during  this  generation.  When  to  India  we  add  the  Aus- 
tralian colonies,  Tasmania  and  South  Africa,  Canada  and  Jamaica, 
Ceylon  and  the  many  islands  and  stations  under  the  British  flag  all  around 
the  globe,  there  is  presented  a  variety  of  official  life  and  opportunities 
for  corruption  under  a  bad  system  such  as  never  before,  in  ancient  or 
modern  times,  taxed  the  administrative  wisdom  of  a  nation." — Dorman 
B.  Eaton,  Civil  Service  in  Great  Britain,  p.  11. 
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(where  a  resolution  in  its  favor  was  lost  by  fifteen  votes),  and 
succeeded  only  through  the  force  of  public  opinion,  which  is 
its  sole  reliance  here.  It  could  scarcely  have  been  carried 
through  Parliament,  and  would  have  failed  but  for  a  dexter- 
ous use  of  the  prerogative  by  Lord  Palmerston,  who  as  the 
executive  head  of  the  government  obtained  an  Order  in 
Council  making  a  preliminary  examination  requisite  to  ap- 
pointment to  office.  The  principle  that  merit  should  be  tested, 
and  have  a  fair  field,  obtained  a  hold  on  the  popular  mind 
which  could  not  be  disregarded,  and  Parliament  soon  after- 
wards applied  it  in  all  the  departments  of  the  civil  service.^ 

The  marked  improvement  that  has  occurred  during  this 
century  in  the  tone  of  English  politics  has  not  been  attended 
with  a  corresponding  amelioration  here,  and  our  public  men 
have  sunk  as  much  below  the  level  of  Washington  and  Ham- 
ilton as  theirs  have  risen  above  that  of  Sir  Robert  Walpole. 
The  patronage  incident  to  official  position  is  now  justly  re- 
garded in  England  as  a  trust ;  and  it  is  felt  that  one  who  uses 
it  for  his  private  ends  is  as  little  worthy  of  confidence  as  a 
cashier  who  speculates  with  the  money  of  the  bank.  These 
truths  were  axiomatic  to  the  men  who  devised  the  American 
Constitution ;  and  when  they  are  again  recognized  and  acted 
on,  we  may  hope  that  politics  will  cease  to  be  a  scene  of 
intrigue,  and  become  the  chosen  pursuit  of  the  wise  and 
good. 

The  argument  for  civil-service  reform  is  sometimes  met  by 
an  allegation  that  the  men  who  fill  the  various  offices  are  on 
the  whole  diligent  and  faithful,  and  will  not  lose  by  a  compar- 
ison with  the  same  class  in  any  other  country.  This  is  one 
of  those  half  truths  which  contain  the  most  dangerous  fallacies. 
The  advocates  for  reform  do  not  deny  that  much  excellent 
service  is  rendered  in  the  mint,  the  custom-house  and  post- 
office,  nor  that  when  the  whiskey  ring  is  held  in  check,  the 
internal  revenue  is  punctually  collected  and  paid  into  the 
Treasury.  What  we  need  is  not  so  much  good  faith  and  effi- 
ciency —  although  some  of  the  departments,  and  notably  the 
Indian  Bureau,  admit  of  improvement  in  these  respects  —  as 

1  Civil  Service  in  Great  Britain,  chapters  xvi.,  xix. 
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that  our  public  servants  shall  regain  their  birthright  as  Amer- 
ican citizens,  and  cease  to  be  the  tools  of  the  professional 
politicians.  If  we  wish  to  preserve  our  freedom,  we  must  en- 
franchise our  political  serfs  and  leave  them  free  to  think  and 
vote  as  conscience  dictates.  Servitude  is  not  necessarily  a  con- 
straint applied  through  gyves  or  lashes,  but  may  result  from  a 
moral  duress  or  undue  influence  which  the  mind  has  not  the 
strength  or  virtue  to  resist ;  and  it  is  as  true  now  as  it  was  in 
the  time  of  Lord  Chatham,  that  men  who  have  lost  their  inde- 
pendence are  fit  instruments  for  enslaving  their  fellow-citizens. 
A  new  abolition  society  should  be  formed  for  the  emancipation 
of  the  oflice-holders,  whose  condition  is  as  much  lower  than 
was  that  of  a  negro  on  a  well-conducted  Southern  plantation 
as  slavery  of  the  mind  is  worse  than  that  of  the  body. 

The  substitution  of  a  tenure  during  good  behavior  for  the 
present  precarious  occupancy  would,  as  I  have  already  shown, 
instead  of  creating  a  bureaucracy,  as  some  apprehend,  have  an 
opposite  effect,  by  disbanding  the  array  of  office-holders  and 
office-seekers  who  now  so  largely  influence  the  nominating 
conventions,  and  through  them  the  government. 

If  it  is  asked  how  the  needful  change  can  be  effected,  the 
•answer  is,  by  a  law  providing  that  office  shall  be  held  so  long 
as  the  incumbent  behaves  himself  well ;  that  promotion  shall 
take  place  according  to  seniority  or  for  meritorious  service  ; 
that  no  removal  shall  take  place  save  for  some  ground  defi- 
nitely assigned  in  writing  by  the  chief  of  the  bureau  or 
department,  and  duly  filed  with  a  certificate  under  his  hand 
that  it  is  the  veritable  and  only  cause  for  the  act ;  and  that 
to  remove  any  one,  wilfully  and  maliciously,  without  reason- 
able and  probable  cause,  shall  on  trial  and  conviction  dis- 
qualify the  guilty  party  from  acting  as  a  public  servant ;  and 
finally  by  a  method  of  competitive  examination  which  will 
open  the  way  for  the  graduates  of  the  public  schools,  and  put 
an  end  to  the  political  favoritism  which  is  the  bane  of  our 
government  as  it  is  now  conducted.^ 

^  See  Civil  Service  in  Great  Britain,  by  Dorman  B.  Eaton  (to  -whom 
the  country  is  largely  indebted  for  his  untiring  efEorts  for  the  reform  of 
the  gross  abuses  of  our  civil  service),  pp.  4,  7,  9. 
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It  is  no  part  of  my  purpose  in  delivering  this  lecture  to 
conceal  the  ills  that  afflict  the  Republic,  nor  my  apprehen- 
sions that  they  will  prove  mortal  if  unchecked.  If  truth  is 
due  in  any  quarter,  it  is  to  our  country,  and  when  treating  of 
the  dangers  that  menace  her  existence.  But  I  do  not  mean 
to  intimate  that  the  case  is  hopeless,  and  have  laid  the  naked 
facts  before  you  as  an  incentive  to  exertion,  and  not  as  a 
reason  for  despair.  There  is  much  in  the  experience  of  the 
past  to  encourage  hope.  Corruption  is  not  more  rife  in  our 
legislative  assemblies  than  it  was  in  Parliament  when  Sir 
Robert  Walpole  could  declare  from  his  own  knowledge  and 
of  no  inconsiderable  portion  of  his  opponents,  "  all  these  men 
have  their  price,"  or  when  George  III.  contributed  £6,000 
from  his  private  purse  for  the  purchase  of  votes ;  ^  and  the 
abuse  of  patronage  was  not  less  familiar  to  Newcastle,  to 
Bute,  and  to  North  than  it  is  to  an  American  politician  of  the 
present  day.  The  change  that  has  been  wrought  in  these 
respects  in  England  during  the  last  ninety  years  is  an  assur- 
ance that  a  like  purification  may  be  accomplished  here.  It 
is  not  a  slight  matter  that  the  Convention  which  renominated 
General  Grant  in  1872  thought  it  for  their  interest  to  declare  : 
"  Any  system  of  the  civil  service  under  which  the  subordinate 
positions  of  the  government  are  considered  rewards  for  mere 
party  zeal,  is  fatally  demoralizing ;  and  we  therefore  favor  a 
reform  of  the  system  by  laws  which  shall  abolish  the  evils 
of  patronage  and  make  honesty,  efficiency,  and  fidelity  the 
essential  qualifications  for  public  positions,  without  practi- 
cally creating  a  life-tenure  of  office." 

Since  then  Congress  have  passed  an  act  rendering  success 
in  a  competitive  examination  a  necessary  preliminary  to  ap- 
pointment to  a  certain  class  of  offices.  Though  limited  in  its 
operation,  it  yet  tends  to  form  the  public  opinion  without 
which  laws  are  valueless,  and  open  the  way  to  every  man 
who  has  not  neglected  his  opportunities  in  the  public  schools. 
Many  thousand  Democrats  were  appointed  under  its  aus- 
pices by  Mr.  Arthur,  as  thousands  of  Republicans  have  been 
by  Mr.  Cleveland.  Unhappily  the  measure  does  not  cover 
1  See  1  May's  Constitutional  History  of  England,  317. 
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the  whole  ground ;  and  it  is  still  possible  to  use  patronage  for 
political  purposes ;  to  wring  money  from  the  pockets  of  office- 
holders for  party  and  private  ends  through  the  dread  of  dismis- 
sal, and  to  employ  the  power  of  appointment  and  removal 
as  a  means  of  seduction,  of  favoritism,  and  of  intimidation. 
Such  practices  have  in  the  course  of  the  last  fifty  years  been 
so  ingrained  in  public  life  that  the  present  generation  of 
practical  politicians  must  become  extinct  or  give  place  to 
men  who  do  not  regard  country  as  subordinate  to  party,  or 
use  party  as  a  means  of  personal  advancement  and  of  amass- 
ing money,  before  we  can  hope  for  a  thorough  reform  of  the 
public  service.^ 

De  Tocqueville  long  since  said  that  all  the  European  races 
would  follow  the  same  law  of  development  as  ourselves,  and 
end  in  the  democracy  which  had  been  established  here ;  and 
the  subsequent  course  of  events  tends  to  show  the  truth  of 
his  remark.2  When  such  a  change  has  occurred,  it  is  as  im- 
possible for  a  nation  to  revert  to  monarchy  or  to  aristocracy 
as  it  would  be  for  an  individual  to  renew  his  youth ;  and  the 
choice  lies  between  a  well-ordered  popular  government  and 
the  Csesarism  which  may  afford  a  temporary  refuge  from  an- 
archy, but  never  yet  stayed  the  downward  course  of  any  people. 
The  conditions  are  nowhere  so  favorable  to  the  solution  of 
such  a  problem  as  in  the  United  States ;  and  if  we  fail,  what 
country  can  hope  for  success  ?  The  issue  does  not  therefore 
concern  ourselves  alone,  but  mankind ;  and  the  event  must 
necessarily  depend  on  such  an  education  of  the  people  as  will 

^  It  is  difficult  to  escape  from  a  false  position,  even  when  it  is  due  to 
the  faults  of  others.  For  twenty  years  before  the  advent  of  the  present 
administration,  one  half  of  the  people  of  the  United  States  were  syste- 
matically excluded,  for  opinion's  sake,  from  the  public  service;  and  just 
as  is  the  theory  of  civil-service  reform,  it  could  not  equitably  be  applied 
until  an  injustice  of  such  long  standing  was  rectified  by  equalizing  the 
distribution  of  office.  Had  Mr.  Cleveland  taken  this  ground,  it  would 
have  appeared  reasonable  to  every  fair-minded  man,  and  he  might  have 
avoided  the  seeming  breach  of  pledges  which  he  honestly  endeavored  to 
maintain,  in  the  face  of  a  pressure  which  few  men  could  have  withstood 
with  as  much  firmness. 

^  De  Tocqueville,  La  Ddmocratie  en  Amerique,  vol.  ii.  ch.  ix.  p.  190. 
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inspire  them  not  only  with  a  love  of  freedom,  but  with  a 
knowledge  of  the  dangers  with  which  it  is  threatened,  and 
the  means  b}'-  which  they  can  be  averted  or  overcome.  Once 
convince  the  masses  that  party,  as  now  organized,  is  adverse 
to  their  interests  and  the  general  good,  and  that  civil-service 
reform  is  the  much-needed  corrective,  and  we  may  rely  on 
their  common-sense  and  patriotism  for  the  rest.  No  man  who 
has  the  requisite  opportunities  and  knowledge  should  regard 
himself  as  exempt  from  this  duty ;  but  it  belongs  primarily  to 
the  profession  which,  from  its  acquaintance  with  the  princi- 
ples of  constitutional  law,  is  best  fitted  for  such  a  task. 
The  influence  of  the  Bar,  as  De  Tocqueville  finely  pointed 
out,  is  greater  in  this  country  than  in  any  other,  and  has 
been  largely  exerted  for  good.^  The  Constitutional  Conven- 
tions which  have  done  so  much  good  work  in  the  various 
States  were  composed  principally  of  lawyers,  and  are  a  con- 
vincing proof  of  what  might  be  expected  from  the  Bar  if  the 
people  were  free  to  choose  their  representatives.  It  is  there- 
fore to  the  legal  profession,  and  above  all  to  the  young  men 
who  in  a  few  years  will  take  the  lead,  that  I  would  appeal  on 
behalf  of  our  country  to  regard  her  as  their  client,  and  de- 
vote some  portion  of  their  laborious  days  and  nights  to  the 
cause  of  reform.  I  believe  that  cause  to  be  necessary  and 
just,  and  that  with  such  advocacy  it  will  prevail. 

1  De  Tocqueville,  La  Democratic  en  Araerique,  vol.  ii.  ch.  viii.  p.  174. 


LECTUKE  XV. 

Taxation  by  the  United  States.  —  The  Power  of  Congress  to  Tax  for 
Purposes  in  its  Judgment  conducive  to  the  Common  Defence  and  Gen- 
eral Welfare  absolute  and  unlimited.  —  Distinction  between  expend- 
ing the  Proceeds  of  Taxation  in  Internal  Improvements  and  assuming 
the  Control  of  such  Improvements.  —  Jurisdiction  of  the  Supreme 
Court  in  Questions  of  Taxation. — Direct  Taxes. 

The  eighth  section  of  the  first  article  of  the  Constitution 
is  as  follows :  "  The  Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States ;  but  all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States." 

This  clause  has  been  regarded  in  different  aspects,  and  as 
variously  interpreted.  Agreeably  to  one  view,  it  is  not  a 
single  grant,  but  confers  two  very  different  powers,  which 
are  incongruously  grouped  under  the  same  head,  —  a  power 
to  raise  money  by  taxation,  and  a  power  to  provide  for  the 
common  defence  and  general  welfare.  Agreeabl}'  to  the  other, 
it  is  simply  an  authority  to  lay  taxes,  subject  to  two  qualifica- 
tions, —  that  taxation  shall  be  uniform,  and  that  it  shall  not 
be  imposed  for  objects  which  are  merely  local  and  do  not 
concern  the  entire  people.  The  former  view  is  now  generally 
conceded  to  be  repugnant  both  to  the  interpretation  which 
would  naturally  be  put  on  the  clause  if  it  stood  alone,  and  to 
the  tenor  of  the  instrument  as  a  whole.  It  wrests  the  latter 
part  of  the  paragraph  from  its  antecedent,  and  gives  it  an 
entirely  different  meaning  from  that  which  it  would  have  if 
considered  relatively  as  part  of  the  same  sentence.  Unpunc- 
tuated,  the  clause  is  simply  a  power  to  raise  money  by  taxa- 
tion, with  a  designation  of  the  purposes  for  which  it  may  be 
expended ;  read  with  a  semicolon  after  "  excises,"  it  becomes 

VOL.   I.— 16 
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a  substantive  grant  so  broad  and  sweeping  as  to  confer  not 
only  all  that  is  subsequently  enumerated,  but  much  which 
the  specific  grants  impliedly  exclude. 

A  government  authorized  to  provide  for  the  common  de- 
fence and  general  welfare  is  virtually  absolute,  because  it 
must  determine  what  means  are  requisite  for  the  end  in 
view,  and  its  decision  will  necessarily  be  binding  on  the 
courts.  If  such  were  really  the  meaning  of  the  clause  under 
consideration,  the  Tenth  Amendment,  that  "powers  not 
delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people,"  would  have  no  real  significance, 
since  when  all  has  been  in  effect  given,  there  can  be  nothing 
to  withhold  ;  and  the  concluding  words  would  supersede  the 
first  or  render  them  superfluous,  because  the  duty  to  provide 
for  the  common  defence  and  general  welfare  would  imply  the 
right  to  tax  as  indispensable  to  its  fulfilment.  The  clause 
should  therefore,  as  Story  observes,  be  read  as  if  it  contained 
two  words,  which  are  in  effect  implied,  and  will  then  stand 
as  follows  :  *'  Congress  shall  have  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  in  order  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States ; "  the  common  defence  and  general  wel- 
fare and  the  payment  of  the  public  debts  being  the  ends  for 
which  the  power  is  conferred,  and  taxation  a  means  for  their 
attainment.^ 

The  field  of  controversy  is  thus  narrowed  ;  but  there  is 
still  room  for  doubt.  Is  the  clause  an  authority  to  raise 
money,  and  consequently  to  appropriate  it,  for  any  purpose 
Avhich  Congress  may  deem  conducive  to  the  common  defence 
or  general  welfare  ?  Or  does  it  merely  authorize  the  laying 
and  collection  of  taxes  for  the  execution  of  the  enumerated 
powers?  The  former  is  the  literal  import  of  the  words 
employed,  and  merely  sanctions  what  would  be  implied  under 
every  form  of  government  but  our  own ;  that  is,  the  right  to 

*  Story  on  the  Constitution,  sect.  890  ;  see  Madison's  Letters  to  Alex- 
ander Stevenson,  Nov.  27,  1830,  4  Madison's  Writings,  120, 126,  131. 
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expend  the  public  revenue  for  any  purpose  that  may  be 
deemed  conducive  to  the  public  good. 

The  first  Secretary  of  the  Treasury  accordingly  held,  in  a 
report  on  manufactures  made  in  the  year  1791,  that  the 
national  legislature  may,  in  the  exercise  of  their  discretion, 
"  pronounce  upon  the  objects  which  concern  the  general  wel- 
fare and  for  which  under  that  description  an  appropriation  of 
money  is  requisite  and  proper,"  and  that  "  whatever  concerns 
the  general  interests  of  learning,  of  agriculture,  of  manufac- 
tures, and  of  commerce  is  within  the  sphere  of  national  coun- 
cils as  regards  the  appropriation  of  mone}^" 

This  view  is  nevertheless  open  to  objection  as  carrying 
the  power  of  taxation  beyond  the  verge  of  the  Constitu- 
tion, and  authorizing  the  government  to  take  money  from 
the  citizen  for  uses  which  it  cannot  accomplish  in  its  sover- 
eign capacity,  and  which  are,  on  the  contrary,  reserved  to 
the  several  States.  The  right  of  providing  for  popular  edu- 
cation confessedly  belongs  to  them,  and  not  to  the  United 
States ;  and  yet  the  latter  may,  if  the  Hamiltonian  argument 
is  sound,  lay  taxes  with  the  view  of  endowing  public  schools 
which  it  can  neither  establish  nor  regulate.  The  leader  of  the 
Anti-Federal  or  Democratic  party  accordingly  contended  that 
such  an  interpretation  would  confer  a  general  authority  ex- 
tending much  beyond  the  enumerated  powers  and  having 
no  bounds  but  the  good  pleasure  of  Congress,  and  that  the 
clause  in  question  should  consequently  be  read  with  a  due 
regard  to  the  plain  intent  of  the  Constitution  to  restrict  the 
operation  of  the  General  Government  to  certain  objects  which 
are  specifically  enumerated. ^  So  Madison  took  occasion,  in 
his  once  celebrated  report  on  the  Virginia  Resolutions  of 
1798,  to  characterize  Hamilton's  doctrine  as  "  extraordinary," 
and  to  declare  that  "  whenever  money  has  been  raised  by  tax- 
ation and  is  to  be  applied  to  a  particular  measure,  a  question 
arises  whether  the  particular  measure  be  within  the  enu- 
merated powers  of  Congress.    If  it  be,  the  money  requisite  for 

1  See  the  Kentucky  Resolutions,  drawn  by  Jefferson,  of  November  10, 
1798,  and  the  Virginia  Resolutions  of  the  same  year  from  the  pen  of 
Madison,  4  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  528,  542. 
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it  may  be  applied  to  it ;  if  it  be  not,  no  such  appropriation 
can  be  made."  ^  Such  a  view  may  appear  singular  when  con- 
trasted with  his  support  of  a  protective  tariff  as  an  indirect 
means  of  accomplishing  an  object  nowhere  enumerated  in 
the  Constitution.^  Whether  money  shall  be  raised  by  taxa- 
tion and  then  laid  out  in  bounties,  or  purchasers  shall  be  com- 
pelled to  pay  a  higher  price  to  manufacturers  than  they 
would  have  to  give  abroad,  would  seem  to  be  merely  a 
question  of  form. 

The  teachings  of  politicians  while  in  opposition  are  often 
in  direct  and  painful  contrast  to  their  practice  after  they 
have  assumed  the  responsibilities  of  office.  Madison's  argu- 
ment against  a  discretionary  right  to  make  appropriations 
for  the  common  defence  and  general  welfare  may  have  been 
sounder  than  those  which  he  used  in  the  same  document  to 
prove  that  the  Constitution  is  a  compact  between  the  States, 
and  that  each  State  may,  and  indeed  ought  to,  judge  whether 
the  agreement  has  been  violated,  and  if  need  be,  interpose  in 
"its  sovereign  capacity"  to  correct  the  error;  but  the  effect 
was  to  preclude  the  expenditure  of  the  public  revenue  for 
many  purposes  which  concern  the  nation  not  less  than  the 
several  States.  It  is  not,  therefore,  surprising  that  the  doc- 
trine of  the  Virginia  resolutions  should  have  been  systemati- 
cally disregarded  when  the  Democratic  party  came  into 
power,  and  that  appropriations  should  have  been  made  for 
measures  not  within  the  enumerated  powers,  and  which 
Congress  could  not  carry  into  effect  by  legislation.^ 

Fifteen  millions  were  expended  under  Jefferson  for  the 
purchase  of  Louisiana,  and  a  large  sum  granted  for  the  con- 
struction of  a  road  leading  from  the  Valley  of  the  Cumber- 
land to  that  of  the  Ohio.  A  like  policy  was  followed  by 
Madison  and  Monroe  throughout  their  respective  terms  of 
office  ;  and  the  former,  while  denying  the  right  of  the  United 

1  Madison's  Report,  etc.,  4  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  525, 
526. 

2  4  Madison's  Writings,  5,  7,  243. 

8  Jackson's  Veto  of  the  Maysville  Road  Bill,  4  Elliott's  Debates  (2d 
ed.,  Phila.,  1876),  528. 
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States  to  make  internal  improvements  by  virtue  of  its  sover- 
eign authority  as  a  government,  and  vetoing  a  bill  which 
had  passed  both  houses  for  such  objects,  used  language 
which,  as  Jackson  subsequently  pointed  out  in  an  official 
communication  to  Congress,  '*  must  be  regarded  as  a  conces- 
sion that  the  right  of  appropriation  is  not  limited  by  the 
power  to  carry  into  effect  the  measure  for  which  the  money 
is  asked,  as  was  formerly  contended.^ " 

Madison's  letter  to  Reynolds  Chapman  of  Jan.  6,  1831, 
virtually  concedes  the  right  to  improve  harbors  and  rivers 
which,  like  the  Mississippi,  are  essential  to  commerce,  as 
established  under  the  practice  of  a  government  which  had 
been  in  Democratic  keeping  for  thirty  years.^  So  Monroe 
acknowledged  that  in  the  early  stages  of  the  government 
he  had  inclined  to  the  opinion  that  it  had  no  right  to 
expend  money  except  for  the  performance  of  acts  author- 
ized by  the  other  specific  grants  of  power  according  to  a 
strict  construction  of  them,  but  that  on  further  reflection 
and  observation  his  mind  had  undergone  a  change,  and  that 
liis  opinion  then  was  "  that  Congress  have  unlimited  power 
to  raise  money,  and  that  in  its  appropriation  they  have  a 
discretionary  power,  restricted  only  by  the  duty  to  appro- 
priate to  purposes  of  common  defence  and  of  general  national, 
not  local  or  State,  benefit."  This  recantation  was,  like  that 
made  previously  by  Madison,  a  virtual  adoption  of  the  Ham- 
iltonian  theory  that  the  power  of  Congress  over  the  Treasury 
is  in  effect  absolute,  and  extends  to  the  appropriation  of 
money  for  any  object  which  in  their  judgment  will  conduce 
to  the  defence  of  the  country  or  promote  its  welfare.  Such, 
in  fact,  has  been  the  practice  since  the  government  went 
into  operation  ;  and  the  right  can  hardly  be  disputed  in  the 
face  of  a  usage  which  will  soon  extend  through  an  entire 
century.3 

1  Jackson's  Veto  of  the  Maysville  Road  Bill,  4  Elliott's  Debates  (2d  ed., 
Phila.,  1876),  525,  526. 

2  4  Madison's  Writings,  148. 

«  Veto  of  the  Maysville  Road  Bill,  4  Elliott's  Debates  (2d  ed.,  Phila., 
1876),  526. 
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In  the  greater  number  of  the  instances  above  referred  to, 
the  government  did  not  act  in  its  sovereign  capacity,  but 
like  a  rich  and  public-spirited  individual  who  draws  his  purse- 
strings  for  the  common  good  ;  and  therefore  they  do  not  tend 
to  show  that  Congress  may,  by  virtue  of  the  eighth  section 
of  the  first  article,  devise  internal  improvements  and  enact 
such  laws  as  are  necessary  and  proper  to  render  the  scheme 
effectual. 

It  is  one  thing  to  construct  a  highway  by  virtue  of  the 
power  of  eminent  domain,  and  exercise  an  absolute  jurisdic- 
tion over  it  when  made,  and  another  to  lay  out  a  road 
through  land  acquired  by  purchase  with  the  consent  of  the 
State  through  which  it  passes.  So  Congress  may  well  be 
entitled  to  appropriate  money  for  public  education,  or  even 
to  build  and  endow  colleges  and  schools,  and  yet  want  the 
right  to  make  attendance  compulsory  and  enforce  it  by  fines 
or  penalties. 

Accordingly,  a  bill  providing  that  a  certain  fund  should 
be  applied  from  time  to  time  "  in  constructing  such  roads 
or  canals,  or  improving  the  navigation  of  such  water- 
courses, or  both,  in  each  State,  as  Congress  shall,  with  the 
assent  of  such  State,  direct,"  was  vetoed  by  Madison,  as 
asserting  a  right  to  construct  roads  and  canals  within  the 
limits  of  the  States,  unknown  to  the  Constitution,  and  beyond 
the  power  of  the  several  States  to  confer.  Such  a  power 
could  not,  in  his  opinion,  be  derived  from  the  power  to  regu- 
late commerce,  without  a  latitude  of  construction  at  variance 
with  the  ordinary  import  of  the  terms ;  and  to  refer  it  to  the 
clause  to  provide  for  the  common  defence  and  general  wel- 
fare would  be  contrary  to  the  established  and  consistent  rule 
of  interpretation,  as  rendering  the  special  and  careful  enu- 
meration of  tlie  powers,  which  follows  that  clause,  nugatory 
and  improper.  The  power  which  it  conferred  should  there- 
fore be  confined  "  to  cases  which  are  to  be  provided  for  by 
the  expenditure  of  money,"  and  so  restricted  "would  still 
leave  within  the  legislative  power  of  Congress  all  the  great 
and  most  important  measures  of  government ;  money  being 
the  ordinary  and   necessary  means   of  carrying   them   into 
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execution."  ^  In  like  manner  Monroe  held  a  bill  to  establish 
gates  and  tolls  on  the  road  which  had  been  built  by  the 
United  States  from  Cumberland  across  the  Alleghanies  to 
the  Ohio,  and  enforce  the  payment  of  the  tolls  by  penalties, 
to  be  unconstitutional,  as  implying  a  power  to  adopt  and 
execute  a  system  of  internal  improvements  by  legislation 
operating  within  the  States  and  irrespective  of  their  laws. 
A  right  to  impose  duties  to  be  paid  by  all  persons  passing 
along  a  certain  road  and  on  horses  and  carriages,  involved 
the  right  to  take  land  from  the  proprietor  at  a  valuation,  and 
to  pass  laws  to  protect  the  road  from  injury  ;  and  if  it  existed 
as  to  one  road,  it  existed  as  to  every  other  road  and  to  as 
many  roads  as  Congress  might  think  fit  to  establish.  A 
right  to  legislate  for  one  of  these  purposes  implied  a  right  to 
legislate  for  all  of  them.  It  was  a  complete  right  of  juris- 
diction and  sovereignty  for  all  the  purposes  of  internal  im- 
provement, and  not  a  right  to  appropriate  money  under  the 
power  vested  in  Congress  to  make  appropriations,  under 
which  power  the  road  was  originally  commenced  and  had 
been  executed,  with  the  consent  of  the  States  through  which 
it  passed.  The  United  States  had  no  such  power,  and  the 
States  could  not  grant  it  save  by  an  amendment  of  the 
Constitution. 

They  might  assent  to  the  expenditure  of  money  within 
their  limits,  but  they  could  not  confer  sovereignty  or  jurisdic- 
tion through  a  special  compact  with  the  United  States.  It 
was  not  pretended  that  the  United  States  were  specifically 
authorized  to  make  internal  improvements ;  but  the  right  had 
been  deduced  by  the  advocates  of  such  measures,  1st,  from 
the  right  to  establish  post-offices  and  post-roads;  2d,  from 
the  right  to  declare  war ;  3d,  to  regulate  commerce ;  4th, 
to  pay  the  debts  and  provide  for  the  general  welfare ;  5th, 
from  the  power  to  make  all  laws  necessar}^  and  proper  for 
carrying  into  execution  all  the  powers  vested  in  the  govern- 
ment of  the  United  States ;  6th,  from  the  power  to  dispose 

1  Madison's  Veto  of  the  Bonus  Bill,  4  Elliott's  Debates  (2d  ed.,  Phila., 
1876),  469. 
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of  and  make  all  needful  rules  and  regulations  respecting  the 
territory  and  other  property  of  the  United  States.  Accord- 
ing to  his  judgment,  it  could  not  be  derived  from  any  of  those 
powers  nor  from  all  of  them  combined,  and  consequently  did 
not  exist.^ 

They  who  adhere  to  the  principles  on  which  the  Constitu- 
tion was  framed  by  Madison  and  his  associates,  but  which 
he  abandoned  in  a  few  years  for  the  doctrine  subsequently 
known  as  nullification,  and  which  finally  ripened  into  seces- 
sion,^ may  yet  agree  with  him  and  Mr.  Monroe  that  Con- 
gress have  no  general  or  sovereign  authority  to  build  bridges, 
railroads,  and  canals,  that  might  not  be  exercised  by  a  pri- 
vate individual  with  the  assent  of  all  the  parties  interested, 
and  subject  to  the  jurisdiction  of  the  State  in  which  the  work 
is  executed.  In  other  words,  although  the  United  States  may 
go  into  the  market  and  do  whatever  can  be  done  by  the  use  of 
money  without  the  exercise  of  legislative,  executive,  or  judi- 
cial power,  they  cannot,  speaking  generally  and  where  there 
are  no  special  grounds,  do  more.  But  it  does  not  follow  that 
the  government  may  not  use  its  sovereign  powers,  including 
that  of  taking  private  property  for  public  use,  directly  or 
through  a  corporation  created  for  that  object,  for  the  con- 
struction of  railways,  highroads,  and  bridges,  or  to  improve 
the  navigation  of  rivers,  when  such  measures  are  requisite  as 
a  means  of  moving  troops  and  munitions  of  war,  of  carrying 
the  mails,  or  even  of  opening  a  needful  avenue  for  commerce  ; 
especially  where  there  are  no  existing  highwaj^s,  or  none  that 
will  answer  the  purpose,  and  a  section  of  the  country  would 
be  virtually  cut  off  from  the  rest  if  the  United  States  did  not 
intervene.  The  just  inference  consequently  is  that  internal 
improvements  may  be  justifiable  as  a  means,  if  not  as  an  end ; 
that  is,  whenever  they  are  essential  to  the  due  execution  of 
any  power  that  has  been  specifically  conferred  on  Congress.^ 

The  United  States  may  therefore,  under  the  power  to  regu- 
late commerce,  not  only  deepen  the  bed  of  a  navigable  river, 

3  4  Elliott's  Debates  (2d  ed.,  Phila.,  1876),  525. 

2  Ante,  p.  5;  Hildreth,  History  of  U.  S.,  319. 

8  See  Madison  to  Reynolds  Chapman,  4  Madison's  Writings,  148. 
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but  close  a  collateral  channel  which  lessens  the  force  and  vol- 
ume of  the  principal  stream,  although  the  effect  is  to  deprive 
an  adjacent  landholder  of  the  ready  access  to  the  sea  which 
he  previously  enjoyed.^  So  the  opening  and  construction  of 
a  road  may  be  constitutional  when  it  is  essential  to  inter- 
state or  foreign  commerce,  or  for  defence  in  war. 

The  need  for  the  Cumberland  road  as  a  means  of  passage 
across  the  Alleghanies  and  to  retain  the  hold  on  the  valley 
of  the  Ohio,  which  was  endangered  by  treasonable  plots  like 
Burr's,  was  so  manifest  as  to  overbear  the  objections  drawn 
from  a  strict  construction  of  the  Constitution  ;  and  it  was 
on  like  grounds  that  Congress  incorporated  the  great  railway 
companies  whose  lines  connect  the  Atlantic  and  Pacific  slopes 
and  endowed  them  with  the  sovereign  right  of  eminent 
domain.  I  may  add  that  the  question  for  what  purposes  the 
United  States  may  use  the  power  of  taxation,  and  to  what 
objects  the  proceeds  can  constitutionally  be  applied,  is  legis- 
lative, not  judicial,  and  the  errors  of  Congress  cannot  be  cor- 
rected by  the  courts,  except  it  may  be,  where  the  tax  is 
manifestly  wanting  in  the  uniformity  which  the  eighth  section 
of  Article  I.  requires.  It  is  therefore  one  of  the  instances 
where  the  Supreme  Court  cannot  intervene  to  draw  the  line 
between  the  States  and  the  General  Government,  or  shield  the 
citizen  from  an  abuse  of  power,  however  gross,  and  which 
consequently  give  color  to  Jefferson's  contention  that  as  there 
should  be  no  wrong  without  a  remedy,  a  State  may  declare 
such  laws  null  and  void.^  The  just  inference  seems  to  be  the 
direct  opposite,  —  that  where  the  wrong  consists  in  the  misuse 
as  distinguished  from  a  usurpation  of  power,  and  redress  can- 
not be  had  in  court,  it  should  be  sought  at  the  polls,  and  not 
in  a  course  that  will  lead  to  civil  war. 

Agreeably  to  Section  9  of  Article  I.,  paragraph  4,  "  no 
capitation  or  other  direct  tax  shall  be  laid  except  in  propor- 
tion to  the  census  or  enumeration  hereinbefore  directed  to  be 
taken  ; "  while  Section  3  of  the  same  Article  requires  that 

1  South  Carolina  v.  Georgia,  3  Otto,  5;  ante,  p.  111. 

2  See  Hildreth,  History  of  U.  S.,  Vol.  V.  p.  320. 
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representation  and  direct  taxes  shall  be  apportioned  among 
the  several  States  .  .  .  according  to  their  respective  numbers. 
Direct  taxes  in  the  sense  of  the  Constitution  are  poll-taxes 
and  taxes  on  land.^  A  law  requiring  the  payment  of  a  given 
sum  for  every  watch,  horse,  or  carriage,  is  consequently  valid, 
though  laid  without  regard  to  population ;  and  a  tax  laid  by 
Congress  on  the  notes  of  the  State  banks  comes  under  the 
same  category .^  The  reason  for  this  interpretation  is  obvious : 
chattels  ordinarily  Ijave  a  value  which  is  everywhere  much 
the  same,  while  the  price  of  land  depends  on  the  local  demand 
for  it,  and  increases  as  population  grows  more  dense.  The  ob- 
ject in  both  cases  is  equahty  ;  but  owing  to  the  diversity  of  the 
subject-matter,  the  rule  is  necessarily  different.  So  an  income- 
tax  ought  to  be  in  proportion,  not  to  the  number  of  the  inhab- 
itants, but  to  their  annual  receipts,  and  is  not,  therefore,  a 
direct  tax  which  must  be  laid  according  to  the  last  census  or 
enumeration  .3 

The  right  to  tax,  like  the  other  grants  in  the  Constitution, 
carries  with  it  the  power  to  use  any  appropriate  means  to 
render  the  right  effectual ;  and  hence  while  Congress  have  no 
general  power  to  regulate  contracts,  and  such  legislation 
would  be  invalid,  they  may  enact  that  deeds  or  written  agree- 
ments shall  be  stamped,  and  provide  that  they  shall  be  inad- 
missible in  evidence,  or  invalid,  if  the  condition  be  not 
fulfilled.* 

1  Hylton  V.  The  United  States,  3  Dallas,  175. 

2  The  Bank  v.  Fenno,  8  Wallace,  533. 

*  The  Pacific  Insurance  Co.  v.  Soule,  7  Wallace,  434. 
4  Ante,  p.  109. 
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Taxation  by  the  States.  —  Express  Restrictions  in  the  Constitution  of  the 
United  States.  —  Duties  on  Imports  or  Exports  distinguished  from 
Taxes  on  Sales.  —  Tonnage  Taxes.  —  Restrictions  Implied  in  the  Su- 
premacy of  the  United  States  Government.  —  Taxation  impeding  the 
Efficient  Exercise  of  the  Powers  of  the  United  States  distinguished  from 
Taxation  of  the  Property  of  Corporations  chartered  by  Congress  or  of 
the  Agents  of  the  United  States.  —  Similar  Restriction  upon  the  Taxa- 
tion of  the  Instruments  of  State  Government  by  the  United  States. — Tax- 
ation of  the  Paper  Currency  of  State  Banks.  —  Restrictions  upon  State 
Taxation  implied  in  the  Power  of  Congress  to  regulate  Commerce.  — 
Freight  Taxes.  —  Licenses.  —  Passenger  Taxes.  —  Restrictions  implied 
in  the  Guaranty  of  Equal  Privileges  to  the  Citizens  of  every  State.  — 
Discrimination  in  Wharfage  Fees. 

The  States  have  a  general  power  of  taxation,  which  is, 
nevertheless,  subject  to  some  express  and  various  implied  lim- 
itations, and  must  be  exercised  in  due  subordination  to 
the  paramount  authority  of  the  National  Government.^ 

The  express  restrictions  are  that "  no  State  shall  without 
the  consent  of  Congress  lay  any  imposts  or  duties  on  imports 
or  exports  except  what  may  be  absolutely  necessary  for  exe- 
cuting its  inspection  laws.  .  .  .  No  State  shall  without  the 
consent  of  Congress  lay  any  duty  on  tonnage." 

The  motive  for  the  above  prohibitions  was  presumably  to 
prevent  the  States  from  frustrating  the  powers  which  had  been 
bestowed  on  the  General  Government.  Congress  obviously 
could  not  regulate  the  commercial  relations  of  the  United 
States  with  foreign  nations  if  imports  might  be  subjected  to 
unequal  or  excessive  taxation,  and  each  State  could  in  effect 
establish  a  tariflp  of  its  own.     A  State  tax,  therefore,  cannot 

^  Lane  County  v.  Oregon,  7  Wallace,  77;  Union  Pacific  R.  R.  Co.  v. 
Peniston,  18  Id.  29. 
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be  levied  on  goods  that  have  been  brought  from  abroad  while 
they  are  passing  through  the  custom-house  or  are  in  the  hands 
of  the  importer  ;  nor  can  he,  or  the  agent  or  auctioneer  whom 
he  employs,  be  obliged  to  procure  a  license  before  effecting  a 
sale,  because  such  a  requirement  is  virtually  a  tax  and  would 
moreover  operate  as  a  regulation  of  commerce.^  So  exports 
cannot  be  taxed  directly  or  by  laying  a  duty  on  the  bills  of 
lading  signed  by  the  master  of  the  vessel.^ 

The  prohibition  does  not  apply  to  imports  from  other 
States,^  nor  to  foreign  imports  after  they  have  passed  from 
the  importer's  hands  and  become  a  part  of  that  mass  of 
personal  property  which  is  subject  to  the  jurisdiction  of 
the  States.*  A  different  interpretation  would  embarrass  the 
State  governments,  by  obliging  them  to  refrain  from  the 
taxation  of  merchandise  and  the  persons  by  whom  it  is 
bought  and  sold,  or  confine  it  to  their  own  productions,  con- 
trary to  the  equality  which  it  is  the  object  of  the  Constitution 
to  promote .°  It  was  accordingly  held  in  Woodruff  v.  Par- 
ham  that  a  *'  uniform  tax  on  sales  may  be  valid  whether  tlie 
vendor's  business  is  confined  to  the  products  of  the  State,  or 
includes  articles  grown  or  manufactured  elsewhere  ;  "  and  it 
was  said  in  this  instance  that  a  duty  on  bills  of  lading  for 
goods  shipped  to  another  State  would  be  valid,  did  it  not 
operate  as  a  restraint  on  the  commerce  among  the  States, 
which  has  been  exclusively  confided  to  Congress.  For  like 
reasons,  imported  liquors  are  not  exempt  from  the  license 
or  prohibitory  laws  of  the  several  States,  although  they 
are  still  in  their  original  packages,  and  can  be  identified  as 

1  Brown  v.  Maryland,  12  Wheaton,  419. 

2  Almy  V.  California,  24  Howard,  169. 

3  Woodruff  V.  Parham,  8  Wallace,  123- 
*  License  Cases,  5  Howard,  504. 

5  In  Brown  v.  Houston,  114  U.  S.  623,  628,  it  was  said  to  be  immaterial 
that  the  coal  was  still  lying  at  the  wharf  and  had  been  brought  by  third 
persons  with  a  view  to  exportation,  because  the  object  of  the  importer 
was  not  to  send  it  abroad,  but  to  dispose  of  it  there.  But  a  tax  on  the  ar- 
rival or  landing  of  passengers  or  freight  from  another  State  is  in  effect  a 
tax  on  the  transportation  which  is  essential  to  interstate  commerce,  and 
therefore  invalid.     Gloucester  Ferry  Co.  v.  Pa.,  114  U.  S.  196,  203. 
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having  passed  through  the  custom-house  and  paid  duty  to  the 
General  Government.^  The  wholesale  or  retail  sale  of  liquor 
by  or  on  behalf  of  the  importer  is,  nevertheless,  beyond  the 
reach  of  State  taxation ;  and  if  he  may  be  required  to  pro- 
cure a  license,  or  submit  to  such  other  needful  regulations  as 
the  peace  and  good  order  of  society  require,  these  cannot,  as 
it  would  seem,  be  carried  to  the  length  of  prohibition  consis- 
tentl}^  with  the  Constitution. 

A  tax  on  imports  from  other  States  must  nevertheless  be 
so  laid  as  not  to  operate  as  a  regulation  of  commerce,  or  con- 
travene the  provision  that  the  citizens  of  each  State  shall  be 
entitled  to  the  privileges  and  immunities  of  the  citizens  of 
the  several  States.  It  must  consequently  be  equal  in  its 
operation,  or  at  least  not  so  drawn  as  to  discriminate  against 
the  goods  of  other  States  ;  and  an  attempt  to  contravene  this 
rule,  or  subject  imported  goods  to  a  greater  burden  than  the 
State  imposes  on  her  own  products,  will  be  contrary  to  the 
letter  and  spirit  of  the  Constitution  of  the  United  States.^ 
And  if  this  effect  is  produced,  it  matters  not  that  the  tax 
is  laid  under  the  police  power  with  a  view  to  prevent  the 
sale  of  intoxicating  drinks. 

The  prohibition  of  duties  on  the  cargo  would  be  of  little 
value  if  the  vessels  which  serve  as  a  means  of  transportation 
could  be  taxed  at  pleasure  ;  and  tonnage  taxes  are,  as  we 
have  seen,  not  less  unconstitutional  than  those  on  imports 
and  exports.  Ships  cannot  therefore  be  singled  out  by  a 
State  for  taxation,  and  any  duty  on  them  as  such  will  be 
invalid,  whether  it  takes  the  form  of  a  fixed  sum  on  the 
entire  tonnage,  or  of  a  sum  to  be  ascertained  by  comparing 
the  amount  of  tonnage  with  the  rate  prescribed  by  the  legis- 
lature.3  I  may  add  that  the  clause  is  broader  than  the  end 
would  seem  to  require,  and  extends  be3^ond  interstate  and 
external  commerce  to  vessels  which  are  exclusively  employed 

1  License  Cases,  5  Howard,  504. 

«  Woodruff  y.  Parham,  8  Wallace,  140  ;  Walling  v.  Michigan,  116  U.  S. 
446. 

«  Steamship  Co.  v.  Port  Wardens,  6  Wallace,  31 ;  State  Tonnage  Tax 
Cases,  12  Id.  210. 
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in  navigating  the  waters  of  the  State  which  lays  the  tax.^ 
Such  an  imposition  cannot  be  rendered  valid  by  a  change  of 
terras  or  calling  that  a  license  which  is  really  a  charge  on 
commerce ;  and  an  ordinance  which  in  fixing  the  sum  to  be 
paid  for  a  license  to  pursue  professions,  trades,  or  other  call- 
ings names  a  sum  to  be  collected  from  persons  owning  or  run- 
ning boats  to  and  from  the  Gulf  of  Mexico  and  the  city  of 
New  Orleans  is  consequently  an  infringement  of  the  power 
of  the  General  Government  to  regulate  commerce.  The 
boats  might  have  been  taxed  in  proportion  to  their  value,  or 
the  business  according  to  receipts  and  profits ;  but  the  run- 
ning of  the  boats  is  navigation,  and  beyond  the  reach  of  State 
legislation  in  any  form.^ 

The  object  of  the  Constitution  is  to  preclude  the  taxation 
of  vessels  as  instruments  of  commerce,  and  not  to  exempt  the 
owners  of  such  property  from  contributing  their  share  of  the 
expenses  of  government.  The  taxpayer  may  consequently 
be  assessed  in  proportion  to  what  he  owns,  whether  it  con- 
sists of  ships,  merchandise,  or  houses  ;  and  hence  a  citizen 
may  be  assessed  by  the  State  where  he  resides  for  his  right 
or  interest  in  a  vessel  as  measured  by  its  market  price  or 
value.^  "  Taxes,"  said  Clifford,  J.,  "  levied  by  a  State  upon 
ships  and  vessels  owned  by  the  citizens  of  the  State  as  prop- 
erty, and  based  on  a  valuation  of  the  same  as  property,  are 
not  within  the  constitutional  prohibition."  * 

For  like  reasons  a  tax  may  be  laid  on  the  income  derived 
from  vessels,  railways,  or  other  property  employed  in  in- 
terstate or  foreign  commerce,  there  being  a  manifest  dis- 
tinction between  a  tax  on  transportation  and  a  tax  upon 
its  fruits  when  realized  and  reduced  to  possession  so  as  to 

1  State  Tonnage  Tax  Cases,  12  Wallace,  204,  219;  Peete  v.  Morgan, 
19  Id.  581. 

2  112  U.  S.  69,  74, 

3  Hays  V.  Pacific  Mail  Co.,  17  Howard,  596;  Morgan  v.  Parham,  16 
Wallace,  471 ;  Transportation  Co.  v.  Wheeling,  99  U.  S.  278  ;  Wiggins 
Nav.  Co.  V.  East  St.  Louis,  107  Id.  365;  Moran  v.  New  Orleans,  112  Id. 
69,  74.     See  Huse  v.  Glover,  119  U.  S.  543,  549. 

*  State  Tonnage  Tax  Cases,  12  WaUace,  204. 
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become  a  part  of  the  general  property  and  capital  of  the 
tax-payer.^ 

The  implied  restraints  on  State  taxation  result  from  the 
established  principle  that  the  powers  of  the  United  States 
are  actually  or  potentially  subtracted  from  the  sum  of  the 
powers  of  the  States,  and  that  a  State  consequently  cannot 
exercise  any  power,  however  indisputably  its  own,  in  a  way 
to  conflict  with  the  legitimate  exercise  of  the  powers  of  Con- 
gress. It  follows  that  the  States  cannot  tax  the  property  of 
the  General  Government,  nor  the  means  through  which  the 
functions  of  that  government  are  performed.  A  bank  or 
other  corporation  chartered  by  the  United  States  is  within 
this  principle,^  and  so  are  the  salaries  of  the  ofiicers  and 
servants  of  the  United  States. 

The  question  arose  in  McCulloch  v.  The  State  of  Maryland,^ 
under  a  State  law  taxing  the  branch  of  the  Bank  of  the 
United  States  established  at  Baltimore.  The  power  of  the 
States  to  raise  mone}'  by  taxation  is  under  ordinary  circum- 
stances general,  embracing  corporations  as  well  as  individu- 
als; and  it  was  said  on  behalf  of  the  defendants  in  error  that 
as  this  power  was  express  and  inherent,  it  would  not  fail 
merely  because  the  subject  over  which  it  was  exercised  was 
a  body  corporate  created  by  Congress  under  an  authority 
not  given  in  terms  by  the  Constitution.  If  the  General 
Government  had  a  right  to  tax  banks  chartered  by  the 
States,  which  was  universally  conceded,  why  might  not  the 
States  tax  a  bank  that  had  been  chartered  by  Congress  ? 
To  maintain  the  contrary  was  first  to  expand  the  express 
powers  given  by  the  Constitution  into  a  multitude  of  implied 
powers,  and  then  make  each  of  the  implied  powers  a  limita- 
tion or  restriction  on  the  express  powers  of  the  States.  On 
the  other  hand,  Mr.  Pinckney,  for  the  United  States,  observed 

^  Tax  on  Railway  Gross  Benefits,  15  Wallace,  284  ;  Moran  v.  New 
Orleans,  112  U.  S.  69,  74. 

2  McCulloch  V.  The  State  of  Maryland,  4  Wheaton,  316;  Osborn  v.  The 
Bank  of  the  United  States,  9  Id.  738;  City  of  Pittsburg  v.  The  First 
National  Bank,  55  Pa.  St.  45 

3  4  Wheaton,  316. 
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that  there  was  no  express  provision  in  the  Constitution 
exempting  any  national  institution  or  property  from  State 
taxation.  It  was  only  by  implication  that  the  Treasury,  the 
army,  the  navy,  the  judiciary  of  the  Union  were  sheltered 
from  taxation  by  the  States;  yet  they  were  confessedly 
exempt,  and  must  be,  or  it  would  be  in  the  power  of  any 
State  to  impose  burdens  that  would  preclude  their  use. 
Whatever  the  United  States  had  a  right  to  do,  the  individual 
States  had  no  right  to  undo.  The  power  of  Congress  to 
establish  a  bank  must,  like  its  other  sovereign  powers,  be 
supreme,  or  it  would  be  nothing.  Being  an  exercise  of  para- 
mount authority,  it  could  not  be  subject  to  any  other  power. 
There  was  a  manifest  repugnance  between  the  power  of 
Maryland  to  tax  and  the  power  of  Congress  to  establish  the 
Bank  of  the  United  States.  A  power  to  build  up  what 
another  might  pull  down  at  pleasure,  was  a  power  that  might 
provoke  a  smile,  but  could  not  be  effectual  for  any  other 
purpose.  The  law  of  Maryland  operated  directly  on  the 
bank,  and  might  destroy  it.  A  right  to  tax  without  limit  or 
control  was  substantially  a  power  to  destroy,  because  there 
was  a  limit  beyond  which  no  institution  and  no  property 
would  bear  taxation.  And  if  the  existence  of  the  power  was 
conceded,  it  obviously  could  not  be  controlled  by  the  court, 
nor  would  it  be  in  the  power  of  the  court  to  discriminate 
between  an  act  passed  in  good  faith  for  the  purpose  of  rev- 
enue and  one  designed  to  legislate  the  Bank  of  the  United 
States  out  of  existence.  If  one  national  institution  might 
be  destroyed  in  this  manner,  all  might  be  destroyed  in  the 
same  manner.  If  the  States  could  tax,  there  was  no  limit 
but  their  discretion,  and  the  national  bank  would  depend 
on  the  discretion  of  the  State  governments  for  its  existence. 
The  object  of  levying  this  tax  was  alleged  to  have  been 
revenue  to  the  State.  In  the  next  case  the  object  might  be 
to  expel  the  bank  from  the  State.  If  the  right  to  tax  was 
conceded,  it  would  be  impossible  to  draw  the  line  or  distin- 
guish the  abuse  of  the  power  from  its  use. 

These  arguments  were  to  a  great  extent  adopted  by  Chief- 
Justice  Marshall,  who  said,  in  delivering  the  opinion  of  the 
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court,  that  the  power  of  taxation  was  one  of  vital  importance  ; 
it  was  retained  by  the  States,  and  might  confessedly  be  exer- 
cised by  them,  notwithstanding  the  existence  of  a  similar 
power  in  the  Union.  These  were  truths  universally  conceded. 
But  it  was  also  true  that  Congress  might,  in  the  exercise  of 
the  powers  conferred  by  the  Constitution,  withdraw  any  sub- 
ject from  taxation  by  the  States.  The  Constitution  and  the 
laws  made  in  pursuance  thereof  were  supreme.  They  con- 
trolled the  Constitutions  and  laws  of  the  respective  States,  and 
could  not  be  controlled  by  them.  If  the  powers  of  the  States 
were  sovereign,  those  of  the  United  States  were  not  only  sov- 
ereign but  paramount.  A  power  in  Congress  to  create  was 
incompatible  with  a  power  in  the  States  to  destroy  ;  and  when 
such  a  repugnancy  existed  between  a  State  law  and  a  law 
passed  by  Congress,  it  followed  from  the  supremacy  of  the 
United  States  that  the  power  of  the  State  would  cease,  or  be 
inoperative. 

The  argument  on  the  part  of  the  State  of  Maryland  was, 
that  since  the  powers  of  the  States  should  not  be  exercised  in 
hostility  to  Congress,  it  was  to  be  presumed  that  they  would 
not  so  exercise  them,  and  that  in  this  confidence  they  were 
left  free  to  act  by  the  Constitution.  Such  a  discretionary 
power  had  been  conferred  on  the  General  Government,  was  of 
the  very  essence  of  sovereignty,  and  should  therefore  be  pos- 
sessed by  the  States.  The  answer  was  that  such  a  discretion 
ought  not  to  be  confided  without  some  security  against  abuse. 
When  the  people  of  a  State  taxed  themselves  or  the  opera- 
tions of  their  own  government,  they  would  be  aroused  by 
suffering  to  a  consciousness  of  error  if  the  tax  exceeded  the 
proper  limits ;  but  when  they  taxed  the  property  or  institu- 
tions of  the  General  Government,  this  restraint  did  not  exist, 
or  existed  only  in  an  inferior  degree.  Taxation  should  at- 
tend upon  and  be  co-extensive  with  representation  ;  and  it  was 
not  just  that  the  means  employed  by  the  people  of  all  the 
States  for  the  common  good  should  be  taxed  by  a  legislature 
in  which  the  people  of  one  State  only  were  represented. 

This  demonstration  may  be  regarded  as  conclusive  ;  and  it  is 
now  well  settled  that  while  the  States  may  in  general  tax 

VOL.  I. —17 
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every  person  or  thing  within  their  jurisdiction,  they  can  lay  no 
tax  that  will  impede  the  operations  or  preclude  the  exercise  of 
the  powers  conferred  on  the  government  of  the  United  States 
by  the  Constitution.  A  tax  on  the  bonds  or  loans  of  the 
United  States  is  consequently  invalid,  because  it  might  obvi- 
ously be  carried  to  such  a  pitch  that  no  one  would  lend,  and 
thus  in  effect  preclude  the  government  from  borrowing.^  The 
rule  applies  whether  the  tax  is  laid  on  the  loan  eo  nomine^  or 
on  a  gross  amount  or  valuation  which  includes  the  loan.  So 
a  tax  on  the  aggregate  amount  of  the  stock  or  capital  of  a 
national  or  State  bank  will  be  invalid,  as  it  regards  so  much 
thereof  as  consists  of  such  loans  or  bonds.^  The  exemption 
is  for  the  benefit  of  the  United  States,  and  may  be  waived  by 
Congress  ;  and  the  charters  of  the  existing  national  banks 
provide  that  their  stocks  may  be  taxed  by  the  States  where 
they  are  situated,  though  not  elsewhere,^  and  the  amount 
deducted  from  the  dividends  of  non-resident  stockholders.* 

It  is  established,  conformably  to  the  principles  above  stated, 
that  land  belonging  to  the  United  States  is  exempt  from  local 
taxation,  whether  it  was  ceded  by  the  State,  acquired  by  pur- 
chase, or  in  the  exercise  of  the  right  of  eminent  domain,  and 
without  regard  to  the  purposes  for  which  it  is  employed,  be- 
cause all  the  property  of  the  government  is  in  contemplation 
of  law  public  and  held  for  the  general  good.^     A  contrary 

*  Bank  of  Kentucky  v.  The  Commonwealth,  9  Bush,  46 ;  Van  Allen  v. 
Assessors,  3  Wallace,  573;  Weston  v.  The  City  Council  of  Charleston, 
2  Peters,  449. 

2  Van  Allen  v.  Assessors,  3  Wallace,  573 ;  The  Bank  of  Commerce  v. 
The  City  of  New  York,  2  Black,  620:  The  City  of  Pittsburg  v.  The 
National  Bank,  55  Pa.  St.  45,  50  ;  The  Bank  Tax  Case,  2  Wallace,  200; 
McCulloch  V.  The  State  of  Maryland,  4  Wheaton,  316. 

8  Tappan  v.  Bank,  19  Wallace,  490;  School  Directors  v.  Hepburn,  79 
Pa.  St.  159. 

4  National  Bank  v.  The  Commonwealth,  9  Wallace,  362 ;  The  People 
V.  The  Commissioners,  4  Id.  244;  Van  Allen  v.  The  Assessors,  3  Id. 
573. 

s  Van  Brocklin  v.  Temper,  117  U.  S.  151;  Northern  Pacific  R.  R.  Co. 
».  Traill,  115  Id.  600;  Union  Telegraph  Co.  v.  Richmond,  26  Grattan,  1; 
West  Hartford  y.  Commissioners,  44  Conn.  360;  Wisconsin  R.  R.  Co.  y. 
Taylor  County,  52  Wis.  37. 
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opinion  involves  the  fallacious  assumption  that  a  State  may  be 
entitled  to  draw  from  the  General  Government  money  which 
that  government  may  in  its  turn  be  compelled  to  replace  by 
drafts  on  the  people  of  the  State,  —  to  the  benefit  of  the  tax- 
collector  and  with  the  waste  incident  to  a  multiplicity  of 
hands. 

The  doctrine  of  McCulloch  v.  The  State  of  Maryland  was 
not  intended  to  exempt  the  citizen  from  taxation  for  the 
amount  or  value  of  his  interest  in  banking  or  other  companies 
chartered  by  the  General  Government,  although  an  unequal 
impost  laid  professedly  on  the  shareholders,  but  really  aimed 
at  the  body  corporate,  would  presumably  be  held  invalid.  As 
in  the  analogous  case  of  a  vessel,  it  is  the  instrument  which 
must  not  be  taxed,  and  not  persons  who  have  chosen  it  as  a 
means  of  investment. 

It  was  accordingly  held  in  Van  Allen  v.  The  Assessors^ 
that  the  stockholders  of  a  national  bank  may  be  taxed  for  the 
value  of  their  respective  shares.  Chase,  C.-J.,  Wayne  and 
Swayne,  J  J.,  dissented,  on  the  ground  that  if  such  a  burden 
could  be  imposed,  it  might  be  made  so  onerous  as  to  deter 
capitalists  from  holding  the  stock  of  such  institutions,  and 
thus  defeat  the  end  which  Congress  had  in  view. 

In  like  manner,  a  State  may  tax  the  property  of  a  private 
corporation,  though  created  by  the  General  Government  with 
a  view  to  the  attainment  of  a  public  end.  It  is  immaterial,  as 
regards  the  application  of  this  principle,  that  the  property 
in  question  is  essential  to  the  end  for  which  the  corporation 
was  chartered  or  the  agency  established ;  as,  for  instance,  the 
road-bed  and  rolling-stock  and  fixtures  of  a  railway  created 
by  Congress  for  national  purposes.^ 

The  subject  was  comprehensively  considered,  in  the  last  case 
cited,  by  Mr.  Justice  Strong  in  an  opinion  which  does  not  admit 
of  condensation,  and  is  therefore  appended.  It  was  there  held 
that  the  States  and  the  General  Government  should  use  their 

1  3  Wallace,  573,  584. 

^  Thompson  v.  The  Pacific  R.  R.,  9  Wallace,  579;  Van  Brocklin  v. 
Temper,  117  U.  S.  151,  177;  Union  Pacific  R.  R.  Co.  v.  Peniston,  18 
Wallace,  29. 
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concurrent  powers,  including  that  of  taxation,  in  such  wise  as 
not  to  impede  each  other  in  the  exercise  of  their  appropriate 
functions,  and  that  any  impost  levied  by  either  which  contra- 
venes this  rule  will  be  invalid  ;  but  it  was  justly  observed  that 
the  hindrance  must  not  be  merely  consequential  or  remote. 
Every  impost  laid  by  a  State  on  the  property  or  persons  of  its 
citizens  necessarily  in  some  degree  lessens  their  ability  to  dis- 
charge the  duty  which  they  owe  to  the  United  Sates ;  and  yet 
no  one  would  contend  that  this  precludes  such  taxation.  For 
like  reasons  the  States  may  tax  the  property  of  the  officers  and 
agents  of  the  United  States,  whether  they  are  natural  per- 
sons or  corporations  chartered  by  Congress,  if  the  burden  is 
imposed  equally,  and  there  is  no  discrimination  against  the 
government.  Here  the  right  ends  ;  and  a  State  tax  cannot  be 
laid  on  a  bank  or  other  agency  created  by  Congress,  nor  on 
the  gross  or  net  amount  of  its  business  receipts  or  profits,  nor 
on  its  operations  or  the  means  by  which  they  are  conducted. 

"No  one  ever  doubted,"  said  Strong  J.,^  "that  before  the 
adoption  of  the  Constitution  of  the  United  States  each  of  the 
States  possessed  unlimited  power  to  tax,  either  directly  or 
indirectly,  all  persons  and  property  within  their  jurisdiction, 
alike  by  taxes  on  polls,  or  duties  on  internal  production,  man- 
ufacture, or  use,  except  so  far  as  such  taxation  was  inconsis- 
tent with  certain  treaties  which  had  been  made ;  and  the 
Constitution  contains  no  express  restriction  of  this  power 
other  than  a  prohibition  to  lay  any  duty  on  tonnage,  or  any 
impost  or  duty  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  the  State's  inspection  laws. 
As  was  said  in  Lane  County  v.  Oregon  :  ^  '  In  respect  to  prop- 
erty, business,  and  persons  within  their  respective  limits,  the 
power  of  taxation  of  the  States  remained  and  remains  entire, 
notwithstanding  the  Constitution.  It  is,  indeed,  a  concurrent 
power  (concurrent  with  that  of  the  General  Government),  and 
in  the  case  of  a  tax  upon  the  same  subject  by  both  govern- 
ments, the  claim  of  the  United  States  as  the  supreme  authority 
must  be  preferred ;  but  with  this  qualification  it  is  absolute.' 

1  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wallace,  29. 

2  7  Wallace,  77. 
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"  There  are,  we  admit,  certain  subjects  of  taxation  which 
are  withdrawn  from  the  power  of  the  States,  not  by  any  di- 
rect or  express  provision  of  the  Federal  Constitution,  but  by 
what  may  be  regarded  as  its  necessary  implications.  They 
grow  out  of  our  complex  system  of  government,  and  out  of 
the  fact  that  the  authority  of  the  national  government  is  le- 
gitimately exercised  within  the  States.  While  it  is  true  that 
the  government  cannot  exercise  its  power  of  taxation  so  as 
to  destroy  the  State  governments  or  embarrass  their  lawful 
action,  it  is  equally  true  that  the  States  may  not  levy  taxes, 
the  direct  effect  of  which  shall  be  to  hinder  the  exercise  of 
any  powers  which  belong  to  the  national  government.  The 
Constitution  contemplates  that  none  of  those  powers  may  be 
restrained  by  State  legislation.  But  it  is  often  a  difficult 
question  whether  a  tax  imposed  by  a  State  does  in  fact  invade 
the  domain  of  the  General  Government  or  interfere  with  its 
operations  to  such  an  extent  or  in  such  a  manner  as  to  ren- 
der it  unwarranted.  It  cannot  be  that  a  State  tax  which 
remotely  affects  the  efficient  exercise  of  a  federal  power  is  for 
that  reason  alone  inhibited  by  the  Constitution.  To  hold 
that  would  be  to  deny  to  the  States  all  power  to  tax  persons 
or  property.  Every  tax  levied  by  a  State  withdraws  from  the 
reach  of  federal  taxation  a  portion  of  the  property  from  which 
it  is  taken,  and  to  that  extent  diminishes  the  subject  upon 
which  federal  taxes  maybe  laid.  The  States  are,  and  they 
must  ever  be,  co-existent  with  the  national  government. 
Neither  may  destroy  the  other.  Hence  the  Federal  Constitu- 
tion must  receive  a  practical  construction.  Its  limitations 
and  its  implied  prohibitions  must  not  be  extended  so  far  as  to 
destroy  the  necessary  powers  of  the  States,  or  prevent  their 
efficient  exercise. 

"  Admitting  then  fully,  as  we  do,  that  the  company  is  an 
agent  of  the  General  Government,  designed  to  be  employed, 
and  actually  employed,  in  the  legitimate  service  of  the  gov- 
ernment, both  military  and  postal,  does  it  necessarily  follow 
that  its  property  is  exempt  from  State  taxation  ? 

''  In  Thompson  v.  The,  Union   Pacific  R.  R.  Co.,^  after 

.  1  9  Wallace,  579. 
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much  consideration,  we  held  that  the  property  of  that  com- 
pany was  not  exempt  from  State  taxation,  though  their  rail- 
road was  part  of  a  system  of  roads  constructed  under  the 
direction  and  authority  of  the  United  States,  and  largely  for 
the  uses  and  purposes  of  the  General  Government.  The  com- 
pany in  that  case  were  agents  of  the  government  precisely 
as  these  claimants  are,  to  the  same  extent  and  for  the  same 
purposes.  Congress  had  made  the  same  grants  to  them,  and 
attached  to  the  grants  the  same  conditions.  They  too  had 
received  from  Congress  grants  of  land,  and  of  bonds,  and  of  a 
right  of  way  for  the  purpose  of  aiding  in  the  construction  of 
their  railroad  and  telegraph  line,  but  with  the  condition  that 
they  should  keep  their  railroad  and  telegraph  line  in  repair 
and  use,  and  should  at  all  times  transmit  despatches  over  their 
telegraph  line,  and  transport  mails,  troops,  and  munitions  of 
war,  supplies  and  public  stores,  upon  their  railroad  for  the 
government  whenever  required  to  do  so  by  any  department 
thereof,  and  that  the  government  should  at  all  times  have 
the  preference  in  the  use  thereof  for  the  purposes  aforesaid. 
There  is  no  difference  which  can  be  pointed  out  between  the 
nature,  extent,  or  purposes  of  their  agency  and  those  of  the 
corporation  complainants  in  the  present  case.  Yet,  as  we 
have  said,  a  State  tax  upon  the  property  of  the  company,  its 
road-bed,  rolling-stock,  and  personalty  in  general,  was  ruled 
by  this  court  not  to  be  in  conflict  with  the  Federal  Constitu- 
tion. It  may  therefore  be  considered  as  settled  that  no  con- 
stitutional implications  prohibit  a  State  tax  upon  the  property 
of  an  agent  of  the  government  merely  because  it  is  the  prop- 
erty of  such  an  agent.  A  contrary  doctrine  would  greatly 
embarrass  the  States  in  the  collection  of  their  necessary  rev- 
enue, without  any  corresponding  advantage  to  the  United 
States.  A  very  large  proportion  of  the  property  within  the 
States  is  employed  in  execution  of  the  powers  of  the  govern- 
ment. It  belongs  to  governmental  agents,  and  it  is  not  only 
used,  but  it  is  necessary  for  their  agencies.  United  States 
mails,  troops,  and  munitions  of  war  are  carried  upon  almost 
every  railroad.  Telegraph  lines  are  employed  in  the  national 
service ;  so  are  steamboats,  horses,  stage-coaches,  foundries, 
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ship-yards,  and  multitudes  of  manufacturing  establishments. 
They  are  the  property  of  natural  persons,  or  of  corporations, 
who  are  instruments  or  agents  of  the  General  Government,  and 
they  are  the  hands  by  which  the  objects  of  the  government 
are  attained.  Were  they  exempt  from  liability  to  contribute 
to  the  revenue  of  the  States,  it  is  manifest  that  the  State  gov- 
ernments would  be  paralyzed.  While  it  is  of  the  utmost 
Importance  that  all  the  powers  vested  by  the  Constitution  of 
the  United  States  in  the  General  Government  should  be  pre- 
served in  full  efficiency,  and  while  recent  events  have  called 
for  the  most  unembarrassed  exercise  of  many  of  those  powers, 
it  has  never  been  decided  that  State  taxation  of  such  property 
is  impliedly  prohibited. 

"  Nothing,  we  think,  in  the  past  decisions  of  this  court  is 
inconsistent  with  the  opinions  we  now  hold.  McCulloch  v. 
The  State  of  Maryland^  and  Osborn  v.  Bank  of  the  United 
States  2  are  much  relied  upon  by  the  appellants ;  but  an  exam- 
ination of  what  was  decided  in  those  cases  will  reveal  that 
they  are  in  full  harmony  with  the  doctrine  that  the  property 
of  an  agent  of  the  General  Government  may  be  subjected  to 
State  taxation.  In  the  former  of  those  cases  the  tax  held 
unconstitutional  was  laid  upon  the  notes  of  the  bank.  The 
institution  was  prohibited  from  issuing  notes  at  all,  except 
upon  stamped  paper  furnished  by  the  State,  and  to  be  paid 
for  on  delivery,  the  stamp  upon  each  note  being  proportioned 
to  its  denomination.  The  tax,  therefore,  was  not  upon  any 
property  of  the  bank,  but  upon  one  of  its  operations,  —  in  fact, 
upon  its  right  to  exist  as  created.  It  was  a  direct  impediment 
in  the  way  of  a  governmental  operation  performed  through 
the  bank  as  an  agent.  It  was  a  very  different  thing,  both  in 
its  nature  and  effect,  from  a  tax  on  the  property  of  the  bank. 
No  wonder,  then,  that  it  was  held  illegal.  But  even  in  that 
case  the  court  carefully  limited  the  effect  of  the  decision.  *  It 
does  not  extend,'  said  the  Chief-Justice,  'to  a  tax  paid  by 
the  real  property  of  the  bank  in  common  with  the  other  real 
property  in  the  State,  nor  to  a  tax  imposed  on  the  interest 

1  4  Wheaton,  316.  »  9  Wheatoii)  738. 
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which  the  citizens  of  Maryland  may  hold  in  the  institution 
in  common  with  the  other  property  of  the  same  description 
throughout  the  State.  But  this  is  a  tax  on  the  operations  of 
the  bank,  and  is  consequently  a  tax  on  the  operations  of  an 
instrument  employed  by  the  government  of  the  Union  to 
carry  its  powers  into  execution.  Such  a  tax  must  be  uncon- 
stitutional.' Here  is  a  clear  distinction  made  between  a  tax 
upon  the  property  of  a  government  agent  and  a  tax  upon  the 
operations  of  the  agent  acting  for  the  government. 

"  In  Osborn  v.  The  Bank  the  tax  held  unconstitutional 
was  a  tax  upon  the  existence  of  the  bank,  —  upon  its  right  to 
transact  business  within  the  State  of  Ohio.  It  was,  as  it  was 
intended  to  be,  a  direct  impediment  in  the  way  of  those  acts 
which  Congress,  for  national  purposes,  had  authorized  the 
bank  to  perform.  For  this  reason  the  power  of  the  State  to 
direct  it  was  denied ;  but  at  the  same  time  it  was  declared  by 
the  court  that  the  local  property  of  the  bank  might  be  taxed, 
and,  as  in  McCulloch  v.  Maryland,  a  difference  was  pointed 
out  between  a  tax  upon  its  property  and  one  upon  its  action. 
In  noticing  an  alleged  resemblance  between  the  bank  and  a 
government  contractor,  Chief-Justice  Marshall  said :  '  Can  a 
contractor  for  supplying  a  military  post  with  provisions  be 
restrained  from  making  purchases  within  a  State,  or  from 
transporting  the  provisions  to  the  place  at  which  the  troops 
were  stationed  ?  Or  could  he  be  fined  or  taxed  for  doing  so  ? 
We  have  not  heard  these  questions  answered  in  the  affirma- 
tive. It  is  true  the  property  of  the  contractor  may  be  taxed ; 
and  so  may  the  local  property  of  the  bank.  But  we  do  not 
admit  that  the  act  of  purchasing  or  of  conveying  the  articles 
purchased  can  be  under  State  control.'  This  distinction,  so 
clearly  drawn  in  the  earlier  decisions,  between  a  tax  on  the 
propert}'-  of  a  governmental  agent  and  a  tax  upon  the  action 
of  such  agent,  or  upon  his  right  to  be,  has  ever  since  been 
recognized.  All  State  taxation  which  does  not  impair  the 
agent's  efficiency  in  the  discharge  of  his  duties  to  the  gov- 
ernment has  been  sustained  when  challenged,  and  a  tax  upon 
his  property  generally  has  not  been  regarded  as  beyond  the 
power  of  a  State  to  impose.     In  The  National  Bank  v.  The 
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Commonwealth  of  Kentucky,^  when  the  right  to  tax  national 
banks  was  under  consideration,  it  was  asserted  by  us  that  the 
doctrine  cannot  be  maintained  that  banks  or  other  corpora- 
tions or  instrumentalities  of  the  government  are  to  be  wholly 
withdrawn  from  the  operation  of  state  legislation.  Yet  it 
was  conceded  that  the  agencies  of  the  federal  government 
are  uncontrollable  by  State  legislation,  so  far  as  it  may  inter- 
fere with  or  impair  their  efficiency  in  performing  the  func- 
tions by  which  they  are  designed  to  serve  that  government. 

"  It  is  therefore  manifest  that  exemption  of  federal  agen- 
cies from  State  taxation  is  dependent,  not  upon  the  nature  of 
the  agents,  or  upon  the  mode  of  their  constitution,  or  upon  the 
fact  that  they  are  agents,  but  upon  the  effect  of  the  tax  ;  that 
is,  upon  the  question  whether  the  tax  does  in  truth  deprive 
them  of  power  to  serve  the  government  as  they  were  intended 
to  serve  it,  or  does  hinder  the  efficient  exercise  of  their  power. 
A  tax  upon  their  property  has  no  such  necessary  effect.  It 
leaves  them  free  to  discharge  the  duties  they  have  under- 
taken to  perform.  A  tax  upon  their  operations  is  a  direct 
obstruction  to  the  exercise  of  federal  powers." 

The  taxing  power  of  the  United  States  is,  in  like  manner, 
subject  to  an  implied  restraint  arising  from  the  existence  of 
powers  in  the  States  which  are  obviously  intended  to  be 
beyond  the  control  of  the  General  Government.  Hence  Con- 
gress cannot  tax  the  courts^,  the  municipal  corporations  or 
other  agencies  of  a  State,  nor  the  salaries  of  its  officers  or 
judges  ;2  and  the  revenue  and  public  domain  of  the  States  are, 
for  like  reasons,  equally  exempt,  whether  held  directly  or 
through  individuals,  or  bodies  corporate  acting  by  virtue  of 
an  authority  conferred  for  governmental  purposes.^ 

It  follows  from  this  principle  that  an  act  of  Congress  pro- 
viding that  railway  or  other  corporations  shall  deduct  five 
per  cent  from  the  amount  of  interest  on  their  bonds,  and  pay 

1  9  Wallace,  353. 

2  The  United  States  v.  Reese,  92  U.  S.  214;  The  Collector  v.  Day,  11 
Wallace,  113;  Warren  v.  Paul,  22  Ind.  276;  Harden  v,  Columbia  Co.,  33 
Wis.  445;  Fifield  v.  Close,  15  Mich.  509. 

8  The  United  States  v.  The  Railroad  Co.,  17  WaUace,  322. 
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the  amount  thus  withheld  to  the  General  Government,  is  a  tax 
on  the  creditor,  and  not  on  the  debtor,  and  cannot  be  enforced 
as  to  bonds  held  by  a  municipal  corporation. 

In  The  United  States  v.  The  Railroad  Co.,^  Hunt,  J.,  said 
that  the  right  of  the  States  to  administer  their  own  affairs 
through  their  legislative,  executive,  and  judicial  departments, 
in  their  own  manner  and  through  their  own  agencies,  was  in- 
disputable under  the  decisions  of  the  Supreme  Court  and  the 
practice  of  the  government  from  its  organization,  and  carried 
with  it  an  exemption  of  those  agencies  and  instruments  from 
national  taxation.  If  they  could  be  taxed  lightly,  they  might 
be  taxed  heavily ;  if  justly,  oppressively.  Their  operations 
might  be  impeded  and  destroyed  if  any  interference  was 
permitted.  It  followed  that  the  cities  and  other  municipal 
corporations  chartered  by  the  States  could  be  taxed  neither 
specifically  nor  through  an  impost  on  their  revenues  or  the 
sources  whence  they  were  derived.  Clifford  and  Miller,  JJ., 
dissented,  on  the  ground  that  if  the  property  held  by  such 
corporations  for  governmental  and  other  public  purposes  was 
exempt  from  taxation,  investments  made  with  a  view  to 
profit  or  for  the  sake  of  income  were  in  effect  private  prop- 
erty and  did  not  share  the  privilege. 

To  bring  the  means  or  agencies  of  a  State  within  this  rule 
and  except  them  from  federal  taxation,  they  must  neverthe- 
less be  used  for  some  purpose  exclusively  within  its  province, 
and  not  subject  to  the  paramount  authority  of  the  General 
Government.  The  question  was  considered  in  a  recent  judg- 
ment, which  marks  an  era  in  our  financial  history.  On  no 
point  is  the  intention  of  the  Constitution  clearer  than  that 
the  currency  shall  be  withdrawn  from  local  legislation  and 
governed  by  uniform  rules.  It  accordingly  declares  that 
Congress  shall  have  power  to  coin  money  and  regulate  the 
value  thereof  and  of  foreign  coins,  and  that  no  State  shall 
emit  bills  of  credit  or  make  anything  but  gold  or  silver  coin 
a  legal  tender.'^    The  States  were  thus  precluded  from  issuing 

1  17  Wallace,  322. 

2  Craig  17.  The  State  of  Missouri,  4  Peters,  410. 
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paper  money  or  compelling  the  citizens  to  accept  it  in  pay- 
ment ;  but  they  retained  and  exercised  the  right  of  chartering 
banking  corporations  endowed  with  many  of  the  powers  of 
natural  persons,  and,  among  others,  with  that  of  issuing  ne- 
gotiable promises  to  pay,  in  the  form  of  bank-notes.  These 
soon  filled  the  channels  of  commerce,  and  became  the  princi- 
pal, and  during  the  frequent  suspensions  of  specie  payments 
the  only  available,  circulating  medium.  The  right  to  do 
indirectly  what  could  not  be  done  by  direct  means  was  chal- 
lenged in  the  case  of  Briscoe  v.  The  Bank  of  Kentucky  ;  ^  but 
the  practice  had  become  inveterate,  and  was  sustained  by 
the  Supreme  Court,  in  opposition  to  a  dissenting  opinion  by 
Story,  J.,  who  said  that  whether  paper  money  was  issued 
by  a  State,  or  by  a  corporation  created  by  it  for  that  end,  the 
thing  was  unchanged,  and  the  effect  remained  the  same.^ 

So  far  does  this  doctrine  extend  that  a  State  may  charter 
a  bank  in  which  she  is  the  sole  stockholder,  and  which  may 
consequently  be  dissolved  or  repealed  by  the  legislature,  and 
at  the  same  time  empower  her  creature  or  agent  to  emit  the 
bills  which  would  be  unconstitutional  if  they  came  directly 
from  her  hand,^  the  ground  taken  being  that  bills  so  issued 
do  not  rest  on  the  credit  of  the  State,  but  on  the  credit  of 
the  capital  stock,  which  is  affected  with  a  trust  for  the  pay- 
ment for  its  debts. 

The  Constitutional  prohibition  was  thus  evaded,  and  Con- 
gress deprived  of  the  control  over  the  currency  which  the 
framers  of  the  Constitution  had  intended  to  confer.  Hamil- 
ton's sagacious  mind  anticipated  and  sought  to  guard  against 
the  danger  by  creating  a  national  bank.  The  institution 
answered  the  expectation  of  its  founders,  but  was  bitterly 
opposed  by  Jefferson  and  his  coadjutors,  and  when  the  char- 
ter expired  it  was  not  renewed. 

The  natural  consequences  of  this  course  were  soon  appar- 
ent in  a  great  increase  of  paper  currency,  which  filled  the 
channels  of  trade  to  the  exclusion  of  coin  and  the  failure  of 

1  11  Peters,  257. 

2  Darrington  v.  The  Bank  of  Alabama,  13  Howard,  12. 

8  Curran  v.  The  State  of  Arkansas,  15  Howard,  304,  308. 
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the  State  banks  to  redeem  their  circulation.  The  Demo- 
cratic party  confessed  their  mistake  by  re-establishing  the 
institution  which  they  had  condemned.  Notwithstanding 
some  errors  at  the  outset,  the  second  Bank  of  the  United 
States  was  not  less  successful  than  the  first  in  winning 
public  confidence  and  giving  uniformity  to  the  currency, 
until  it  was  assailed  by  a  chief  magistrate  who  took  no 
lessons  from  experience  and  could  tolerate  no  will  but  his 
own,  and  forced  into  a  political  contest  which  resulted  in  its 
overthrow.  The  experiment  of  1812  was  now  repeated  on  a 
larger  scale  and  with  the  same  disastrous  results.  The 
States  vied  with  each  other  in  the  creation  of  new  banks,  and 
the  currency  was  inflated  to  an  extent  which  led  to  reckless 
expenditure  and  speculation,  ending  in  a  suspension  of  specie 
payments,  attended  with  a  contraction  which  ruined  every 
man  who  had  large  outstanding  liabilities,  however  much  his 
credits  might  exceed  his  debts.^  These  hot  and  cold  fits 
were  an  inevitable  consequence  of  a  system  which  might  be 
likened  to  a  vessel  without  a  rudder  or  a  courser  without 
reins ;  and  although  the  banks  which  outlived  the  storm  were 
at  length  able  to  redeem  their  notes,  specie  payments  were 
again  suspended  in  1857.  A  like  catastrophe  followed  four 
years  later,  on  the  outbreak  of  the  civil  war,  and  the  govern- 
ment found  itself  compelled  to  exercise  the  supervisory  and 
controlling  power  without  which,  as  all  experience  shows,  no 
artificial  system  of  currency  can  be  long  secure.  The  express 
power  to  coin  money  and  regulate  the  value  thereof  was 
obviously  inadequate  to  this  object  in  a  country  whose  circu- 
lating medium  consisted  mainly  of  bank-notes,  and  recourse 
was  had  to  the  implied  right  of  acting  through  agencies 
established  by  incorporation.  The  conception  was  borrowed 
from  Hamilton,  although  in  an  altered  form,  and  resulted  in 
the  creation  of  the  national  banks,  which  gave  the  uniform 
currency,  having  the  same  value  in  every  corner  of  the 
country,  — a  value  which  it  had  not  enjoyed  since  Hamilton's 
policy  was  discarded  by  Jackson. 

1  Bolles'  Financial  History  of  the  United  States,  269,  347,  350  (New 
York,  1883). 
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It  was  essential  that  the  new  system  should  have  exclusive 
possession  of  the  field ;  and  the  end  was  attained  by  laying  a 
duty  of  ten  per  cent  on  all  bank-notes  issued  without  the 
sanction  of  Congress,  which  obliged  the  State  banks  to 
refrain  from  emitting  bills,  or  to  accept  a  charter  from  the 
United  States.^  The  measure  was  assailed  as  laying  an 
impost  on  institutions  chartered  by  the  States,  but  was  sus- 
tained on  the  ground  that  to  put  such  agencies  beyond  the 
reach  of  the  national  government  they  must  be  created  for 
purposes  that  are  within  the  scope  of  the  States,  and  not 
subject  to  the  paramount  authority  of  Congress.  The  Su- 
preme Court  declared  that  the  currency  is  everywhere 
regarded  as  a  matter  which  should  be  regulated  by  the  sov- 
ereign, and  was  intrusted  in  this  country  to  the  General 
Government;  and  Congress  might  therefore  employ  any  of 
the  enumerated  powers  to  give  a  uniform  value  to  the  paper 
money,  which  had  for  most  purposes  superseded  the  gold 
and  silver  contemplated  by  the  framers  of  the  Constitution, 
and  insure  its  redemption  when  presented.  Such  was  the 
view  taken  in  The  Veazie  Bank  v.  Fenno^  where  Chief- Justice 
Chase  held  the  following  language  in  delivering  judgment : 
"  It  cannot  be  doubted  but  under  the  Constitution  the  power 
to  provide  a  circulation  of  coin  is  given  to  Congress,  and  it 
is  settled  by  the  uniform  practice  of  the  government  and  by 
repeated  decisions  that  Congress  may  constitutionally  author- 
ize the  emission  of  bills  of  credit.  It  is  not  important  here 
to  decide  whether  the  quality  of  legal  tender  in  payment  of 
debts  can  be  constitutionally  imparted  to  these  bills ;  it  is 
enough  to  say  that  there  can  be  no  question  of  the  power  of 
the  government  to  emit  them,  to  make  them  receivable  in 
payment  of  debts  to  itself,  to  fit  them  for  use  by  those  who 
see  fit  to  use  them  in  all  the  transactions  of  commerce,  to 
provide  for  their  redemption,  to  make  them  a  currency  uni- 
form in  value  and  description,  and  convenient  and  useful  for 
circulation.     These   powers,  until  recently,  were  only  par- 

1  Loan  Association  v.  Topeka,  20  Wallace,  655. 

2  8  Wallace,  533.' 
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tially  and  occasionally  exercised.  Lately,  however,  they  have 
been  called  into  full  activity,  and  Congress  has  undertaken 
to  suppl}^  a  currency  for  the  entire  country.  The  methods 
adopted  for  the  supply  of  this  currency  were  briefly  explained 
in  the  first  part  of  this  opinion.  It  now  consists  of  coin,  of 
United  States  notes,  and  of  the  notes  of  the  national  banks. 
Both  descriptions  of  notes  may  be  properly  described  as  bills 
of  credit,  for  both  are  furnished  by  the  government,  both  are 
issued  on  the  credit  of  the  government,  and  the  government 
is  responsible  for  the  redemption  of  both  primarily  as  to  the 
first  description,  and  immediately  upon  default  of  the  bank 
as  to  the  second.  When  these  bills  shall  be  made  convertible 
into  coin  at  the  will  of  the  holder,  this  currency  will  perhaps 
satisfy  the  wants  of  the  community,  in  respect  to  a  circu- 
lating medium,  as  perfectly  as  any  mixed  currency  that  can 
be  devised.  Having  thus,  in  the  exercise  of  undisputed  con- 
stitutional powers,  undertaken  to  provide  a  currency  for  the 
whole  country,  it  cannot  be  questioned  that  Congress  may 
constitutionally  secure  the  benefit  of  it  to  the  people  by 
appropriate  legislation.  To  this  end  Congress  has  denied 
the  quality  of  legal  tender  to  foreign  coins  and  has  provided 
by  law  against  the  imposition  of  counterfeit  and  base  coins 
on  the  community.  To  the  same  end  Congress  may  restrain 
by  suitable  enactments  the  circulation  as  money  of  any  notes 
not  issued  under  its  own  authority.  Without  this  power 
indeed  its  attempts  to  secure  a  sound  and  uniform  currency 
for  the  country  must  be  futile." 

For  like  reasons,  notes  issued  by  a  State  or  municipal  corpora 
ation,  and  used  as  a  circulating  medium,  may  be  legitimately 
taxed  by  Congress ;  ^  and  the  principle  would  apply  to  a  cur- 
rency set  afloat  directly  or  indirectly  in  any  form  by  a  State. 
So  a  tax  which  would  not  be  good  merely  as  such,  may, 
agreeably  to  the  view  taken  in  the  Head-money  Cases,^  be 
sustained  under  the  power  of  Congress  over  commerce,  and 
to  create  a  fund  in  aid  of  the  exercise  of  the  police  power  to 
regulate  navigation. 

1  National  Bank  v.  The  United  States,  101  U.  S.  1. 

2  112  U.  S.  580. 
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The  use  of  the  power  of  taxation  for  the  accomplishment  of 
ends  that  could  not  be  effected  by  direct  means,  is  sanctioned 
by  the  tariffs  wliich  were  framed  under  the  Democratic  party 
and  its  successors  for  the  encouragement  of  manufactures  by 
drawing  money  from  the  pockets  of  one  class  of  the  commu- 
nity with  the  view  of  promoting  the  business  of  other  classes, 
and  met  with  the  approval  of  Madison,  though  carrying  the 
doctrine  of  implied  powers  to  the  utmost  verge  contemplated 
by  Hamilton ;  ^  and  Madison  gave,  in  a  letter  to  Wm.  Rives 
in  the  same  volume,  his  reasons  for  believing  that  Jefferson 
was  of  the  same  opinion  as  himself. 

We  have  seen  that  commerce  is  placed  under  the  guardian- 
ship of  Congress,  and  cannot  be  injuriously  restrained  or  fet- 
tered by  local  rules  or  burdens ;  and  this  is  as  true  of  the 
power  of  taxation  as  it  is  of  the  power  to  enact  health  laws 
or  make  police  regulations.  Although  the  prohibition  of 
duties  on  imports  and  exports  does  not  apply  to  interstate 
commerce,  and  there  is  nq  rule  with  regard  to  railroad  trains 
and  locomotives  answering  to  that  which  forbids  tonnage 
duties,  a  State  cannot  directly  or  indirectly  tax  the  importa- 
tion of  goods  from  another  State,  nor  the  tolls  or  freight  due 
or  collected  for  their  carriage.^  Hence  a  ferry  which  is  used 
as  a  means  of  communication  between  two  States,  and  sleeping- 
cars,  which  are  used  in  carrying  passengers  through  a  State 
and  out  of  it,  are  not  subject  to  State  taxation;^  and  the  prin- 
ciple applies  to  an  act  taxing  *'  all  telegraphic  messages  "  car- 
ried within  the  borders  of  a  State,  and  consequently  including 
telegrams  sent  to  or  from  other  States,  because  a  telegraph 
company  occupies  the  same  relation  to  the  carriage  of  mes- 
sages that  a  railroad  company  does  to  the  carriage  of  goods.* 

The  principle  was  applied  in  the  case  of  The  State 
Freight  Tax,^  reversing   the   decision  of   the   court   below 

^  Madison  to  Richard  Rush,  4  Madison's  Writings,  5,  7,  243. 

*  State  Freight  Tax,  15  Wallace,  232. 

'  The  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  19G;  Pickard  v. 
The  Pullman  Southern  Car  Co.,  117  Id.  34 ;  Wabash  R.  R.  Co.  v.  Illinois, 
118  Id.  557,  375. 

*  Telegraph  Co.  v.  Texas,  105  U.  S.  460.  »  15  Wallace,  232. 
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in  The  Commonwealth  v.  The  Erie  Railroad  Co.^  "Why," 
said  Strong,  J. ,2  "is  not  a  tax  upon  freight  transported 
from  State  to  State  a  regulation  of  interstate  transporta- 
tion, and  therefore  a  regulation  of  commerce  among  the 
States?  Is  it  not  prescribing  a  rule  for  the  transporter  by 
which  he  is  to  be  controlled  in  bringing  the  subjects  of  com- 
merce into  the  State  and  in  taking  them  out?  The  present 
case  is  the  best  possible  illustration.  The  legislature  of  Penn- 
sjdvania  has  in  effect  declared  that  every  ton  of  freight  taken 
up  within  the  State  and  carried  out,  or  taken  up  in  other 
States  and  brought  within  her  limits,  shall  pay  a  specified 
tax.  The  payment  of  that  tax  is  a  condition  upon  which  is 
made  dependent  the  prosecution  of  this  branch  of  commerce. 
And  as  there  is  no  limit  to  the  rate  of  taxation  she  may 
impose  if  she  can  tax  at  all,  it  is  obvious  the  condition  may 
be  made  so  onerous  that  an  interchange  of  commodities  with 
other  States  would  be  rendered  impossible.  The  same  power 
that  may  impose  a  tax  of  two  cents  per  ton  upon  coal  carried 
out  of  the  State,  may  impose  one  of  five  dollars.  Such  an 
imposition,  whether  large  or  small,  is  a  restraint  of  the  privi- 
lege or  right  to  have  the  subject  of  commerce  pass  freely 
from  one  State  to  another  without  being  obstructed  by  the 
intervention  of  State  lines."  ^ 

A  tax  on  the  capital  or  general  receipts  of  a  railway,  tow- 
boat,  or  steamship  company  is  not  within  this  principle, 
although  a  large  part  of  its  business  consists  in  the  transpor- 
tation of  goods  through  or  into  the  State,  because  the  presump- 
tion is  that  the  burden  will  be  equal,  and  not  bear  more  heavily 
on  the  products  of  other  States  than  on  those  of  domestic  ori- 
gin.* So  a  State  may,  agreeably  to  the  language  held  in 
some  instances,  regulate  the  rates  for  transportation  within  a 
State,  although  the  effect  is  to  enhance  the  price  of  freight  or 
passage  beyond  her  limits.^     But  these  dicta  may  now  be 

1  62  Pa.  St.  286.  »  See  Coe  v.  Errol,  116  U.  S.  527. 

2  1.5  Wallace,  232. 

*  State  Railway  Tax,  15  Wallace,  284 ;  Moran  v.  New  Orleans,  112  U.  S. 
69,  74. 

6  Peik  V.  The  Chicago  E.  K.,  94  U.  S.  164. 
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regarded  as  overruled  by  the  judgment  in  The  Wabash  R.  R. 
Co.  V,  Illinois.^ 

The  rule  that  commerce  among  the  States  cannot  be  sub- 
jected to  local  restraints  which  would  subvert  the  uniformity 
which  the  Constitution  contemplates,  may  also  be  violated  by 
charging  the  sale  of  goods  from  another  State  with  a  greater 
burden  than  that  laid  where  domestic  products  are  concerned, 
or  exacting  a  higher  license  fee  from  non-residents  than  resi- 
dents ;2  and  in  Welton  v.  Missouri,^  a  Missouri  law  requiring 
persons  dealing  in  merchandise  grown  or  manufactured  with- 
out the  State  to  pay  for  and  take  out  a  license,  while  the 
sale  of  wares  made  within  the  State  was  left  free,  was  held  to 
be  invalid,  as  contravening  this  principle.  The  court  said  that 
the  true  inference  from  the  omission  of  Congress  to  legislate 
with  regard  to  interstate  commerce  was  not  that  it  might  be 
regulated  by  the  States,  but  that  it  should  be  unrestricted. 

It  results  from  the  same  principle  that  a  law  taxing  goods 
bought  from  another  State  and  exposed  for  sale  i^  prima  facie 
unconstitutional.  If,  however,  it  appears  that  goods  of  the 
same  kind  made  within  the  State  are  in  fact  taxed  at  the  same 
rate,  although  in  different  terms  and  by  another  statute,  the 
presumption  is  rebutted,  and  both  imposts  will  be  good.  In 
like  manner  a  State  cannot  impose  any  tax  that  will  operate 
as  a  restraint  on  foreign  commerce.  The  question  arose  in 
Henderson  v.  The  Mayor  of  New  York,*  where  the  court  said 
that  the  judgment  in  The  City  of  New  York  v.  Miln  ^  simply 
determined  that  requiring  the  master  of  a  vessel  to  furnish  a 
catalogue  of  his  passengers,  with  a  correct  description  of  their 
names,  ages,  occupations,  places  of  birth,  and  of  their  last  legal 
settlement,  was  a  police  regulation  within  the  powers  of  the 
State,  and  not  inconsistent  with  the  Constitution  of  the  United 
States.  On  the  other  hand,  it  had  been  adjudged  in  the  Pas- 
senger Cases,^  that  a  tax  on  the  master  or  owner  of  a  vessel 
for  every  such  passenger  was  a  regulation  of  commerce  by  the 


1  118  U.  S.  557,  567.  *  92  U.  S.  259. 

2  Ward  r.  Maryland,  12  Wallace,  418.  «  11  Peters,  103. 
«  91  U.  S.  275.                      '  «  7  Howard,  283. 
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State  in  conflict  with  the  Constitution  and  laws  of  the  United 
States,  and  therefore  void. 

The  validity  of  such  statutes  depended  not  so  much  on  their 
literal  import  as  on  the  effect  which  they  were  calculated  to 
produce.  A  law  imposing  a  burdensome  and  almost  imprac- 
ticable condition  on  the  shipmaster  as  a  pre-requisite  to  land- 
ing his  passengers,  with  an  alternative  payment  of  a  small  sum 
of  money  for  each  one  of  them,  was  a  tax  on  the  shipowner 
for  the  right  to  land  such  passengers,  and  virtually  on  the 
passenger  himself,  because  the  master  would  presumably  make 
him  pay  it  in  advance  as  part  of  his  fare.  Such  an  enact- 
ment was  a  regulation  of  commerce  which  could  not  be  made 
consistently  with  the  exclusive  power  of  Congress  over  the 
same  subject.  If,  as  had  been  contended,  the  regulation  fell 
within  the  police  power  of  the  States,  still  that  power  could 
not  be  so  exercised  as  to  impair  any  power  which  was  vested  in 
the  General  Government.  The  court  did  not  decide  whether 
or  not  a  State  may,  in  the  absence  of  legislation  by  Congress 
on  the  subject,  pass  a  statute  strictly  limited  to  defending  it- 
self against  paupers,  convicted  criminals,  and  other  persons 
of  that  class,  but  was  of  opinion  that  to  Congress  rightfully 
and  appropriately  belongs  the  power  of  legislating  on  the 
whole  subject. 

Goods  passing  through  a  State  on  their  way  to  another  State 
or  foreign  country  are  within  the  commercial  power  of  the 
United  States  and  cannot  be  taxed  by  the  State,  although 
the  transit  is  temporarily  arrested  or  delayed  by  accidental 
causes  ;^  and  such  also  is  the  rule  as  to  passengers.^  But  it 
does  not  apply  to  goods  deposited  in  a  State  on  their  way 
through  it  to  another  State,  although  the  owner  intends  them 
for  exportation. 3 

The  cases  afford  ground  for  the  following  inferences : 

1st.  The  States  cannot  enact  any  law  that  will  operate  as  a 
tax  on  imports  from  abroad  while  they  are  in  the  importer's 
hands  and  held  by  him  for  commercial  purposes  ;  but  this  rule 

1  Hall  V.  De  Cain,  116  U.  S.  485;  Coe  v.  Errol,  116  U.  S.  517,  528. 

2  Crandall  v.  Nevada,  6  Wallace,  35;  post,  p.  470. 
8  Coe  V.  EiTol,  116  U.  S.  517,  528. 
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is  intended  for  the  protection  of  commerce  with  foreign  na- 
tions, and  will  not  be  carried  further  than  the  end  requires. 
Therefore  it  does  not  apply  to  goods  which  have  been  sold  by 
the  importer,  nor  to  those  which  he  retains  for  his  own  use. 
The  clock  on  a  man's  mantelpiece,  the  carriage  which  he 
drives  or  lets,  and  the  watch  which  he  wears,  are  therefore 
equally  liable  to  taxation,  whether  they  are  imported  or  ac- 
quired in  any  other  way.  In  determining  such  questions  the 
court  wiU  have  regard  to  the  effect  of  the  law  rather  than  to 
its  form,  and  an  act  providing  that  every  one  who  sells  im- 
ported goods  shall  pay  for  and  obtain  a  license,  will  be 
regarded  as  a  tax  on  the  goods  themselves. 

2d.  Imports  from  other  States  are  subject  to  local  tax- 
ation, although  it  must  not  be  unequal,  or  impose  a  greater 
burden  than  that  borne  by  the  products  of  the  State  which 
lays  the  tax.  There  are  two  rules, —  one  that  the  States  shall 
not  so  tax  imports  as  to  impede  foreign  commerce  ;  the  other, 
that  a  State  shall  not  hj  taxation  or  otherwise  place  the  pro- 
ducts of  a  sister  State  in  a  less  advantageous  position  than 
her  own.  The  former  precludes  taxation  until  the  goods 
have  been  disposed  of  by  the  importer  or  are  no  longer  held 
by  him  as  articles  of  commerce ;  the  latter  where  the  tax  is 
in  effect  the  discrimination  which  the  Constitution  prohibits. 

3d.  Importation  from  other  States  cannot  be  taxed,  al- 
though the  imports  may;  and  hence  a  State  cannot  require 
a  sum  certain  to  be  paid  for  every  ton  or  hundredweight  of 
goods  brought  into  the  State.  And  a  tax  on  the  freight  paid 
for  the  carriage  of  such  goods  would  be  equally  invalid. 

The  second  section  of  the  fourth  article  of  the  Consti- 
tution, which  provides  that  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  the  citizens 
of  the  several  States,  may  also  operate  as  a  restraint  on  the 
States  by  precluding  the  imposition  of  any  tax  that  will  oper- 
ate unequaHy  on  the  citizens  of  another  State  by  subjecting 
them  to  a  greater  burden  than  that  borne  by  the  citizens  of 
the  State  which  lays  the  tax  ;  ^  and  it  is  immaterial  that  the 

1  The  State  v.  Furbush,  72  Me.  193;  The  State  v.  North,  27  Mo. 
464. 
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tax  is  also  an  exercise  of  the  police  power  and  designed  to 
regulate  or  prevent  the  sale  of  intoxicating  liquors.^  A  State 
cannot,  therefore,  exact  a  larger  sum  from  the  inhabitants  of  a 
sister  State  for  the  privilege  of  selling  goods,  issuing  policies 
of  insurance,  or  pursuing  any  other  trade  or  calling,  than  it 
demands  from  its  own  citizens.  The  question  arose  in  Ward 
V.  The  State  of  Maryland,^  where  a  law  of  Maryland  pro- 
viding that  non-residents  should  not  make  sales  within  the 
State  without  paying  for  and  obtaining  a  license,  and  mak- 
ing a  neglect  or  violation  of  the  act  a  penal  offence  pun- 
ishable by  fine  and  imprisonment,  was  held  to  contravene 
this  rule. 

It  was  decided  on  like  grounds  in  Guy  v.  Baltimore  ^  that 
an  ordinance  requiring  vessels  laden  with  the  products  of 
other  States,  to  pay  a  larger  sum  for  the  use  of  the  public 
wharves  of  Baltimore  than  that  exacted  where  the  cargo 
consisted  of  articles  grown  or  made  in  Maryland,  was  in  con- 
flict with  the  Constitution  of  the  United  States.  Such  fees 
must  be  regarded,  not  as  a  compensation  for  the  use  of  the 
city  property,  but  as  a  mere  expedient  or  device  to  foster  the 
domestic  commerce  of  the  State  at  the  expense  of  the  other 
members  of  the  United  States.  Although  the  power  of  the 
General  Government  does  not  extend  to  the  purely  internal 
commerce  of  a  State,  it  may  be  exerted  within  the  State  to 
protect  the  products  of  other  States  and  countries  from  an 
injurious  discrimination  founded  on  their  origin. 

I  may  repeat  what  has  been  elsewhere  stated,  that  cor- 
porations chartered  by  other  States  are  not  citizens  within 
the  meaning  of  the  clause,  and  may  consequently  be  taxed 
at  a  higher  rate  than  that  imposed  on  individuals  or  com- 
panies chartered  by  the  legislature  which  lays  the  tax,  or 
more  accurately  be  required  to  pay  a  license  fee  for  the  privi- 
lege of  transacting  business  within  the  State  and  enjoying 
the  protection  of  its  laws.* 

1  Walling  V.  Michigan,  116  U.  S.  446,  457.  »  100  U.  S.  434. 

2  12  Wallace,  418. 

*  Paul  V.  Virginia,  8  Wallace,  168 ;  Philadelphia  Transportation  As- 
sociation r.  New  York,  119  U.  S.  110. 
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General  Principles  of  Taxation.  —  Distinction  between  Taxation  and 
Confiscation.  —  Illegality  of  a  Tax  not  levied  for  a  Public  Purpose.  — 
Unequal  Burdens  of  a  Protective  Tariff.  —  Legislative  Appropriation 
of  Money  raised  by  Taxation  for  the  Benefit  of  Individuals.  —  Diffi- 
culty of  defining  Public  Purposes.  — Industrial  Enterprises.  —  Aiding 
the  Inhabitants  to  rebuild  a  Town  destroyed  by  Fire.  —  Repayment 
of  Debts  incurred  by  Individuals  for  Public  Purposes.  —  Schools,  Alms- 
houses, and  Hospitals.  — Pensions.  — Dikes.  — Irrigation.  —  Drainage. 
Uniformity  essential  to  Taxation.  —  Classification  for  Purposes  of 
Taxation  a  Legislative  Function.  —  Taxation  of  the  Whole  for  the 
Benefit  of  a  Part.  — Municipal  Taxation  of  Rural  Property  for  Urban 
Improvements.  —  Taxation  of  a  Part  for  the  Benefit  of  the  Whole.  — 
Assessment  of  Damages  for  opening  Streets.  —  Taxation  in  Proportion 
to  Benefit,  the  True  Rule  of  Apportionment.  —  The  Ascertainment  of 
the  Benefit.  —  Taxation  of  Railway  or  Municipal  Bonds  held  by  Non- 
residents. —  Concurrent  Taxation  by  the  States  and  the  United  States. 

Taxation  has  been  defined  as  the  subtraction  of  a  small 
portion  of  the  constantly  accumulating  mass  of  private  prop- 
erty for  the  purpose  of  the  government  by  which  the  tax  is 
imposed,  and  is  distinguished  from  confiscation  by  the  end  in 
view,  which  is  to  provide  for  the  defence,  security,  and  welfare 
of  the  community,  including  the  persons  who  pay  the  tax. 
Agreeably  to  the  Fifth  Amendment  and  the  organic  laws  of  the 
various  States,  "  Private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation."  Taxation  is  such  a  taking, 
and  would  be  at  variance  with  these  guaranties  but  for  the 
presumption  that  the  citizen  is  benefited  through  the  appro- 
priation of  the  money  raised  by  the  tax  in  some  just  propor- 
tion to  the  sum  which  he  is  compelled  to  pay.^     It  follows 

1  Hammett  v.  Philadelphia,  65  Pa.  St.  146,  152;  Kelly  v.  The  City  of 
Pittsburg,  85  Pa.  St.  170,  184;  Lexington  y.  McQuillan,  9  Dana,  513; 
Tidewater  Co.  v.  Coster,  3  C.-E.  Green,  518;  The  People  v.  The  Mayor  of 
Brooklyn,  4  Comstock,  419,  424;  Livingston  v.  Paducah,  80  Ky.  656. 
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that  when  the  proceeds  are  by  the  terras  of  the  act  to  be  ap- 
propriated to  a  private  purpose,  —  as  where  an  act  of  assembly 
required  insurance,  trust,  and  annuity  companies  to  pay  two 
per  cent  of  their  gross  earnings  to  an  association  for  the  relief 
of  disabled  firemen,  —  the  presumption  is  rebutted,  and  the 
tax  illegal. 

Such  a  measure  may  be  termed  "  taxation,"  but  is  in  effect 
taking  the  property  of  one  man  to  bestow  it  on  another,  and 
contrary  to  the  fundamental  rule  that  no  one  shall  be  de- 
prived of  life,  liberty,  or  property,  save  by  the  judgment  of 
his  peers  or  the  law  of  the  land.^  Had  the  tax  been  for  the 
support  of  a  fire  department,  it  would  have  been  valid,  as 
tending  to  an  end  in  which  the  insurance  companies  and  the 
community  were  alike  interested  ;  but  charity  to  disabled 
firemen  is  no  more  a  public  use  than  if  it  were  bestowed  on 
sufferers  of  any  other  class.^ 

To  warrant  taxation,  the  purpose  must  consequently  not 
only  be  beneficial,  but  concern  the  public.  A  merely  private 
benefit  is  not  enough,  although  conferred  upon  the  parties 
who  oppose  the  tax  and  affording  an  ample  compensation ; 
because  under  a  free  government,  when  no  pubhc  considera- 
tions are  involved,  every  man  should  be  allowed  to  choose  for 
himself.  An  act  authorizing  commissioners  to  construct  the 
dikes,  flood-gates,  ditches,  and  other  works  requisite  for  drain- 
ing a  marsh  or  bog  at  the  expense  of  the  owners,  without  in- 
quiring whether  the  undertaking  is  demanded  by,  or  conducive 
to,  the  welfare  or  health  of  the  community,  is  therefore  not 
less  unconstitutional,  if  viewed  merely  as  a  tax,  because  the 
benefit  will  more  than  repay  the  debt.^ 

So  the  legislature  cannot  authorize  a  municipal  corporation 
to  issue  bonds  for  the  purpose  of  lending  them  to  persons 
engaged  in  manufacturing  within  its  limits,  because  such  a 
grant  implies  the  right  and  duty  to  tax  as  a  means  of  pay- 

1  Philadelphia  Association  v.  Wood,  39  Pa.  73 ;  Weber  v,  Reinhard, 
73  Pa.  370,  373 ;  Butler  v.  Supervisors,  26  Mich.  29. 

2  Parkersburg  v.  Brown,  106  U.  S.  487,  501. 

»  Scott  V.  Philadelphia,  81  Pa.  80;  Butler  v.  The  Supervisors,  26 
Mich.  29.     See  Wurtz  v.  Hoagland,  114  U.  S.  606;  post,  p.  289. 
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ment ;  and  the  bonds  will  consequently  be  invalid  if  tlie  de- 
fect is  apparent,  even  in  the  hands  of  a  purchaser  for  value.^ 

A  tax,  as  defined  in  Webster's  Dictionary  and  by  the 
Supreme  Court  of  the  United  States,  is  "  a  burden  imposed  by 
the  legislature  on  persons  or  property  for  public  purposes," 
and  no  tax  which  manifestly  contravenes  this  principle  can 
be  valid.2  'pj^g  power  is  nevertheless  plenary  as  to  objects 
within  its  scope,  and  one  as  to  which  the  decision  of  the  legis- 
lature is  conclusive,  unless  the  line  is  passed  at  which  the 
abuse  of  authority  becomes  a  usurpation  or  excess.^  If  the 
project  has  in  it  an  element  of  public  utility,  the  question 
how  much,  and  whether  it  will  outweigh  the  disadvantages 
or  repay  the  cost,  cannot  be  reconsidered  by  the  judiciary, 
—  save,  it  may  be,  where  the  disproportion  is  so  gross  as  to  be 
indisputable,  and  warrant  the  belief  that  the  real  object  is  pri- 
vate, and  the  general  good  a  mere  pretext  or  cover.*  Such  is 
the  established  rule  as  to  the  analogous  right  of  eminent 
domain,  and  it  applies  to  the  power  to  tax.^ 

If  the  end  be  not  public,  it  matters  not  that  the  individuals 
for  whose  benefit  the  tax  is  laid  are  numerous,  nor  that  the 
object  is  to  afford  relief  from  the  consequences  of  a  pestilence, 
fire,  inundation,  or  other  general  and  wide-spread  calamity. 
Soon  after  a  disastrous  fire,  which  laid  a  large  part  of  the  bus- 
iness quarter  of  Boston  in  ashes,  the  Governor  of  Massachu- 
setts convened  the  legislature  to  devise  measures  in  aid  of  the 
city  and  its  inhabitants ;  and  a  law  was  passed  authorizing  the 
city  councils  to  issue  bonds  to  the  amount  of  twenty  millions 
of  dollars,  and  loan  them  to  the  persons  whose  buildings  had 

^  Loan  Association  v.  Topeka,  20  Wallace,  655;  Parkersburg  v.  Brown, 
106  U.  S.  487,  501;  Cole  v.  La  Grange,  113  U.  S.  46. 

2  Loan  Association  v.  Topeka,  20  Wallace,  655;  Butler  v.  The  Super- 
visors, 26  Mich.  29. 

*  Loan  Association  v.  Topeka,  20  Wallace,  655;  Sigler  v.  Fuller,  5 
Vroom  (N.  J.),  227;  Agurs  v.  The  Mayor,  6  Vroom  (N.  J.),  172;  Sharp- 
less  V.  Mayor  of  Philadelphia,  21  Pa.  St.  147. 

*  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  518,  524 ;  Sigler  v.  Fuller,  5 
Vroom,  227. 

«  2  Kent's  Comm.  340;  Cottrill  r.  Myrick,  3  Fairfield,  222;  Beekman 
V.  The  Saratoga  R.  R.  Co.,  3  Paige,  73. 
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been  consumed,  to  assist  them  in  rebuilding.  The  law  was 
held  to  be  unconstitutional,  as  empowering  the  city  to  contract 
an  obligation  which  would  necessitate  taxation  for  a  purpose 
which  was  not  less  private  because  there  were  a  great  number 
of  recipients,  and  the  money  was  to  be  expended  in  a  way 
that  would  be  indirectly  advantageous  to  the  community 
which  paid  the  tax.^ 

It  was  decided  on  like  grounds  in  Weisner  v.  The  Village 
of  Douglass  2  that  the  legislature  could  not  empower  a  muni- 
cipal corporation  to  issue  bonds  for  the  amount  of  its  subscrip- 
tion to  a  company  which  had  been  incorporated  by  the  State 
with  authority  to  erect  a  dam  across  the  Delaware  and  use 
the  water-power  so  obtained  for  manufacturing  lumber  and 
other  raw  materials.  The  use  was  private,  although  it  tended 
to  promote  the  growth  and  prosperity  of  the  town,  and  might 
therefore  in  common  parlance  be  termed  public.  So  a  muni- 
cipal corporation  cannot  be  authorized  to  tax  the  citizens  for 
the  support  of  a  school,  hospital,  or  library,  although  its  doors 
are  open  to  the  public  and  a  great  number  of  persons  will 
participate  in  the  advantages  which  it  confers,  unless  it  is  a 
public  agency,  or  controlled  and  managed  by  the  State.^ 

The  power  would  seemingly  be  limited,  though  there  were 
no  express  prohibition.  It  is  inherent  in  the  idea  of  taxation 
that  it  should  be  for  the  public  good ;  and  a  law  taxing  one 
set  of  men  for  the  benefit  of  another,  or  in  furtherance  of  an 
industrial  enterprise  in  which  they  were  engaged,  would  be 
regarded  as  confiscation  in  all  civilized  countries.  As  was 
well  observed  in  The  Loan  Association  v,  Topeka,*^  "  to  lay 
with  one  hand  the  power  of  the  government  on  the  property 
of  the  citizen,  and  with  the  other  to  bestow  it  upon  favored 
individuals  to  aid  private  enterprises  and  build  up  private 
fortunes,  is  none  the  less  a  robbery  because  it  is  done  under 

1  Lowell  V.  Boston,  111  Mass.  454;  Loan  Association  y.  Topeka,  20 
Wallace,  655. 

2  64  N.  Y.  91. 

8  Jenkins  v.  Andover,   103  Mass.  94;    Curtis'  Adm'r  y.  Whipple,  24 
Wis.  350;  Whiting  v,  Sheboygan  and  Fond  du  Lac  R.  R.  Co.,  25  Id.  188. 
*  20  Wallace,  655. 
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the  forms  of  law  and  is  called  taxation.     Such  an  enactment 
is  not  legislation;  it  is  a  decree  under  legislative  forms."^ 

It  is  easier  to  point  out  the  evils  that  may  result  from  a 
misuse  of  taxation  than  to  provide  a  remedy.  No  govern- 
ment will  avowedly  tax  one  class  or  section  for  the  sake  of 
benefiting  another,  because  the  end  may  be  attained  in  other 
ways.  Congress  could  not  require  cloth-manufacturers  to 
pay  a  percentage  on  their  capital  or  profits  to  the  producers 
of  native  wool ;  but  such  a  burden  may  be,  and  is  in  effect,  im- 
posed by  laying  duties  on  foreign  wool.  So  railway  compan- 
ies may  virtually  be  assessed  for  the  benefit  of  ironmasters 
by  a  prohibitory  duty  on  foreign  steel,  or  the  manufacturers 
of  white  paint  in  Pennsylvania  be  compelled  to  bear  the 
expense  of  bringing  lead  overland  from  Iowa  by  a  tariff  on 
that  produced  abroad. 

^  "  The  geDeral  grant  of  legislative  power  in  the  Constitution  of  a  State," 
said  Gray,  J.,  in  Cole  v.  La  Grange,  113  U.  S.  16,  "  does  not  enable  the 
legislature,  in  the  exercise  either  of  the  right  of  eminent  domain  or  of 
the  right  of  taxation,  to  take  private  property  without  the  owner's  con- 
sent for  any  but  a  public  object.  Nor  can  the  legislature  authorize  coun- 
ties, cities,  or  towns  to  contract  for  private  objects,  debts  which  must 
be  paid  by  taxes.  It  cannot,  therefore,  authorize  them  to  issue  bonds 
to  assist  merchants  or  manufacturers,  whether  natural  persons  or  corpora- 
tions, in  their  private  business.  These  limits  of  the  legislative  power  are 
now  too  firmly  established  by  judicial  decisions  to  require  extended 
argument  upon  the  subject. 

*'  In  The  Loan  Association  v.  Topeka,  20  Wallace,  655,  the  bonds  of  a 
city,  issued,  as  appeared  on  their  face,  pursuant  to  an  act  of  the  legislature 
of  Kansas,  to  a  manufacturing  corporation  to  aid  it  in  establishing  shops 
in  the  city  for  the  manufacture  of  iron  bridges,  were  held  by  this  court  to 
be  void,  even  in  the  hands  of  a  purchaser  in  good  faith  and  for  value. 

"  The  decisions  in  the  courts  of  the  States  are  to  the  same  effect.  Allen 
V.  Jay,  60  Me.  124;  Lowell  v.  Boston,  111  Mass.  454;  Weisner  v.  Douglass, 
64  N.  Y.  91;  In  re  Eureka  Co.,  96  N.  Y.  42;  Bissell  v.  Kankakee,  64  111. 
249;  English  y.  The  People,  96  111.  566;  Central  Branch  Union  Pacific 
R.  R.  V.  Smith,  23  Kan.  745. 

"  We  have  been  referred  to  no  opposing  decision.  The  cases  of  Hackett 
V.  Ottawa,  99  U.  S.  86,  and  Ottawa  v.  National  Bank,  105  U.  S.  312,  were 
decided,  as  the  Chief- Justice  pointed  out  in  Ottawa  v.  Carey,  108  U.  S. 
110,  118,  upon  the  ground  that  the  bonds  in  suit  appeared  on  their  face 
to  have  been  issued  for  municipal  purposes,  and  were  therefore  valid  in  the 
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The  abuse,  if  it  be  such,  must  nevertheless  be  endured,  as 
incident  to  a  power  so  indispensable  and  far  reaching  as  tax- 
ation, which  would  be  seriously  impaired  were  it  subjected  to 
constitutional  restraints,  and  an  appeal  made  to  the  judiciary 
whenever  they  are  alleged  to  have  been  evaded  by  employing 
it  for  an  object  that  is  prohibited,  and  would  be  illegal  if  dis- 
closed.^ Redress  may  be  given  in  court  for  an  excess  or 
usurpation  of  power,  but  there  is  no  remedy  for  its  abuse  save 
through  an  impeachment,  or  at  the  polls.^ 

There  is,  moreover,  this  difficulty  in  the  practical  application 
of  the  principle  which  forbids  taxation  for  private  ends,  that 
the  legislature  may  appropriate  the  money  in  the  treasury 
for  objects  of  charity  or  beneficence,  though  not  in  the  nature 
of  a  public  use.  Conceding  that  a  municipal  corporation 
cannot  effect  a  loan  or  levy  taxes  to  assist  the  citizens  in 
rebuilding  dwellings  that  have  been  destroyed  by  fire,  it  does 

hands  of  honajide  holders.  lu  Livingston  v.  Darlington,  101  U.  S.  407,  the 
town  subscription  was  towards  the  establishment  of  a  State  reform-school, 
which  was  undoubtedly  a  public  purpose;  and  the  question  in  contro- 
versy was  whether  it  was  a  corporate  purpose  within  the  meaning  of  the 
Constitution  of  Illinois.  In  Burlington  v.  Beasley,  91:  U.  S.  310,  the  grist- 
mill held  to  be  a  work  of  internal  improvement,  to  aid  in  constructing 
which  a  town  might  issue  bonds  under  the  statutes  of  Kansas,  was  a  pub- 
lic mill  which  ground  for  toll  for  all  customers.  See  Osborne  v.  Adams 
Co.,  106  U.  S.  181,  and  109  U.  S.  1;  Blair  v.  Cuming,  111  U.S.  363. 

"  Subscriptions  and  bonds  of  towns  and  cities,  under  legislative  author- 
ity to  aid  in  establishing  railroads,  have  been  sustained  on  the  same 
ground  on  which  the  delegation  to  railroad  corporations  of  the  sovereign 
right  of  eminent  domain  has  been  justified,  —  the  accommodation  of  public 
travel.  Rogers  v.  Burlington,  3  Wallace,  654;  Queensburg  v.  Culver,  19 
Wallace,  83;  Loan  Association  v.  Topeka,  20  Wallace,  661,  662;  Taylor  v. 
Ypsilanti,  105  U.  S.  60. 

"  Statutes  authorizing  towns  and  cities  to  pay  bounties  to  soldiers  have 
been  upheld,  because  the  raising  of  soldiers  is  a  public  duty."  Middle- 
ton  V.  Mullica,  112  U.  S.  433;  Taylor  v.  Thompson,  42  111.  9;  Hilbish  v. 
Catherman,  64  Pa.  St.  154  ;  State  v.  Richland,  20  Ohio  St.  362;  Agawamy. 
Hampden,  130  Mass.  528,  534;  Cole  v.  La  Grange,  113  U.  S.  1,  6. 

1  The  Loan  Association  v.  Topeka,  20  Wallace,  664. 

2  The  Hospital  v.  Philadelphia,  29  Pa.  St.  229;  Stinger  ».  The  Common- 
wealth, 26  Pa.  St.  426;  Hughes  y.  Kline,  30  Pa.  St.  227;  Clinton  School 
District's  Appeal,  56  Pa.  St.  315. 
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not  follow  that  the  Commonwealth  may  not  lend  its  aid  for 
such  purposes,  or  that  such  an  expenditure  could  be  stayed 
by  an  injunction  in  the  absence  of  an  express  constitutional 
prohibition. 

Massachusetts  is  so  far  an  exception  that  the  revenue  can- 
not constitutionally  be  applied  to  any  object  that  is  not  public 
in  the  legal  sense  of  the  term,  and  an  injunction  might  seem- 
ingly be  granted  if  such  an  attempt  were  made.  The  words 
are  that "  the  appropriation  of  money  from  the  treasury  shall  be 
for  the  necessary  defence  and  support  of  the  Commonwealth, 
and  the  protection  and  preservation  of  the  inhabitants 
thereof,"  which  impliedly  excludes  merely  private  uses.  A 
grant  of  money  or  property  acquired  by  taxation,  or  through 
the  exercise  of  the  right  of  eminent  domain,  to  an  individual 
for  his  private  use  would  clearly  transcend  the  authority  of 
the  legislature  as  defined  in  Lowell  v.  Boston. ^ 

What  constitutes  a  public  use  cannot  easily  be  defined 
either  as  regards  taxation  or  the  cognate  right  of  eminent 
domain  ;  but  we  may  say  in  general  that  it  must  be  something 
which  is  beneficial  to  the  community,  and  through  it  to  indi- 
viduals, and  not  merely  to  individuals  and  through  them  to 
the  community.2  Every  industrial  enterprise  which  gives 
employment  to  labor  and  adds  to  the  wealth  of  the  State 
is  a  public  good  ;  but  it  is  not  therefore  necessarily  a  public 
use  for  which  taxes  may  be  laid  or  land  taken.^ 

In  The  Loan  Association  v.  Topeka,*  the  question  arose 
under  a  statute  authorizing  the  city  of  Topeka  to  issue  bonds 
for  the  purpose  of  aiding  a  manufacturing  company  in  estab- 
lishing workshops  within  the  city,  which  was  declared  to  be 
invalid  by  the  Supreme  Court  of  the  United  States.  The 
court  held  that  there  was  no  such  public  purpose  as  would 
justify  the  imposition  of  a  tax.  If,  as  was  contended,  a  great 
manufactory  would  be  a  local  benefit,  the  same  might  be  said 

1  Lowell  V.  Boston,  111  Mass.  454. 

2  Butler  V.  The  Supervisors,  26  Mich.  29. 

*  Loan  Association  v.  Topeka,  20  Wallace,  655;  Parkersburg  v.  Brown, 
106  U.  S  487;  Cole  v.  La  Grange,  113  Id.  4. 

*  20  Wallace,  656. 
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of  any  occupation  or  pursuit  which  employed  capital  and 
labor.  Commerce,  agriculture,  hotel-keeping,  and  the  various 
trades  were  alike  meritorious  as  tending  to  promote  the  gen- 
eral welfare,  and  no  argument  could  be  made  in  favor  of  the 
manufacturer  that  might  not  be  urged  with  as  much  force  on 
behalf  of  the  majority  of  the  business  men  in  the  community. 
The  power  to  tax  was,  as  Chief- Justice  Marshall  had  observed 
in  McCulloch  v.  Maryland,^  a  power  to  destroy.  The  State 
banks  had  been  taxed  out  of  existence  by  the  General  Govern- 
ment ;  and  taxation,  if  not  confined  to  public  purposes,  might 
be  so  used  as  to  serve  one  class  at  the  expense  of  another. 
The  statute  did  not  expressly  authorize  taxation,  but  an  au- 
thority to  borrow  money  carried  with  it  an  implied  authority 
to  levy  the  taxes  which  are  requisite  for  its  repa3^raent.  An 
analogous  ordinance  was  considered  in  Allen  v.  The  Inhabi- 
tants of  Jay ,2  and  with  the  same  result.  And  such  also  was 
the  decision  in  Cole  v.  La  Grange. 

In  like  manner,  while  money  cannot  be  better  employed 
than  in  aiding  the  inhabitants  of  a  town  that  has  been  devas- 
tated by  fire  to  rebuild  their  dwelling-houses  and  shops,  there 
is  still  no  such  public  use  as  will  justify  taxation  by  the  cor- 
poration, or,  as  we  may  infer,  by  the  Commonwealth.  Such, 
as  we  have  seen,  was  the  decision  in  Boston  v.  Lowell,^  and 
it  was  cited  and  approved  in  The  Loan  Association  v.  Topeka.* 

Schools,  almshouses,  and  hospitals  occupy  an  intermediate 
position,  and  may  be  public  or  private  uses,  according  to  cir- 
cumstances. When  controlled  by  the  Commonwealth,  and 
open  to  all  who  need  such  aid,  they  are  public  uses,  and 
may  be  endowed  and  sustained  by  taxation  ;  but  it  cannot 
properly  be  employed  for  the  support  of  any  institution,  how- 
ever admirable  or  useful,  which  is  in  the  hands  of  private  per- 
sons who  are  not  accountable  to  the  government.^  A  school 
established  with  money  bequeathed  by  will,  and  governed  by 
trustees  appointed  in  the  mode  prescribed  by  the  testator,  is 
accordingly  a  private  enterprise  that  cannot  legitimately  be 

1  4  Wheaton,  431.  »  111  Mass.  454. 

2  60  Me.  124.  ■*  20  Wallace,  656. 
fi  St.  Mary's  Industrial  School,  45  Md.  316. 
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aided  by  taxation,  whether  imposed  directly  or  through  the 
agency  of  a  municipal  corporation  ;  and  tha  same  point  may 
be  found  in  Curtis,  Adm'r  v.  Whipple.^ 

It  has  been  held  in  various  instances  that  when  a  payment 
is  made  or  obligation  incurred  on  behalf  of  the  community  for 
an  end  in  which  it  is  interested,  and  which  might  have  been 
legitimately  provided  for  by  taxation,  the  obligation  is  so  far 
public  that  it  may  be  adopted  by  the  State,  and  a  tax  laid  as 
a  means  of  indemnity  or  reimbursement.^  These  decisions 
proceed  on  the  ground  that  a  ratification  is  equivalent  to  a 
command,  which  applies  to  the  Commonwealth  as  well  as  to 
individuals. 

To  call  this  principle  into  operation,  the  obligation  must 
nevertheless  have  been  incurred  for  and  on  account  of  the 
party  by  whom  it  is  assumed.  A  man  cannot  make  a  debt 
contracted  by  another  his  own  by  promising  to  pay  it,  although 
the  consideration  moved  to  him  or  he  was  benefited  by  the 
contract ;  and  it  is  not  less  plain  that  a  benefit  voluntarily 
conferred  without  a  view  to  payment  will  not  sustain  a  sub- 
sequent promise  of  compensation.^ 

The  legislature  therefore  cannot  authorize  or  uphold  tax- 
ation by  a  town  or  borough  for  the  payment  of  bounties  or 
premiums  to  soldiers  who  have  entered  into  the  service  with- 
out any  stipulation  or  agreement  to  that  effect,^  nor  can  such 
a  tax  be  laid  to  reimburse  one  or  more  persons  for  the  amount 
which  they  have  expended  individually  or  collectively  to  pro- 
cure substitutes,  and  save  themselves  from  being  drafted, 
although  the  effect  of  what  they  did  was  to  fill  the  quota  of 
the  borough,  and  incidentally  benefit  the  public.^  It  has  not- 
withstanding been  decided  that  the  power  of  taxation  may 
be  employed  retrospectively  to  repay  individuals  who  have 

1  24  Wis.  350. 

2  Warden  v.  Commissioners,  38  Ohio  St.  639;  Thomas  v.  Leland,  24 
Wend.  65;  Weister  v.  Hade,  52  Pa.  St.  474;  Speer  v.  The  School  Directors, 
50  Pa.  St.  150. 

8  2  American  Leading  Cases,  168,  5th  ed. 

*  Washington  City  v.  Berwick,  56  Pa.  St.  466. 

fi  Tyson  v.  The  School  Directors,  1  Pa.  St.  9. 
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advanced  money,  or  incurred  an  obligation  for  a  public  object, 
although  they  did  not  act  professedly  on  behalf  of  the  com- 
munity, or  expect  to^be  reimbursed.^ 

In  Thomas  v.  Leland^  several  persons  covenanted  to  con- 
tribute to  the  cost  of  a  canal  then  in  process  of  construction 
by  the  State,  if  the  terminus  were  fixed  at  the  city  in  which 
they  lived  ;  and  it  was  held  that  the  city  might  be  taxed  to 
exonerate  them  and  fulfil  the  covenant. 

The  difference  between  this  case  and  Tyson  v.  The  School 
District  seems  to  be  that  while  the  obligation  was  private  in 
both  cases,  it  was  contracted  in  the  former  for  a  public  use,  and 
might  therefore  be  assumed  by  the  legislature.  Such  at  least 
appears  to  be  the  only  way  of  reconciling  cases  that  are  too 
far  apart  to  be  easily  brought  together.  Strictly  speaking,  an 
act  cannot  be  ratified  simply  because  it  is  beneficial,  nor 
unless  it  ij5  done  on  behalf  of  the  party  who  ratifies  the  act. 

In  determining  for  what  objects  taxation  can  properly  be 
employed,  regard  may  be  had  to  the  practice  of  the  govern- 
ment as  tacitly  ratified  by  the  acquiescence  of  the  people ; 
and  uses  that  have  customarily  been  treated  as  public  in 
England  and  the  United  States  by  successive  legislatures, 
may  be  presumed  to  deserve  the  character  which  they  have 
so  long  borne,  unless  they  are  manifestly  at  variance  with 
the  letter  and  spirit  of  the  Constitution.^  If  the  end  be 
public,  it  matters  not  that  it  is  attained  through  a  private 
channel ;  and  municipal  bonds  may  be  issued  and  taxes  laid 
in  aid  of  a  railway  passing  near  or  through  a  town,  on  the 
principle  which  sustains  the  Commonwealth  in  the  exercise  of 
the  right  of  eminent  domain,  —  that  the  object  is  the  further- 
ance and  accommodation  of  public  travel.*  So  grist-mills  open 
to  all  on  the  payment  of  tolls,  though  owned  and  worked  by 
individuals  as  a  means  of  gain,  are,  it  seems,  —  at  all  events 

1  Thomas  v.  Leland,  24  Wend.  65;  Warder  v.  Commissioners,  38  Ohio, 
639. 

2  24  Wend.  65. 

8  The  Loan  Association  v.  Topeka,  20  Wallace,  655. 
*  Sharpless,  Philadelphia,  Harris,  Queensburg  v.  Culver,  19  Wallace, 
183;  Taylor  v.  Ypsilanti,  105  U.  S.  60. 
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when  propelled  by  water  obtained  through  a  dam  across  a 
stream  —  within  the  rule  ;  ^  which  also  applies  to  bounties 
paid  to  soldiers  in  time  of  war.^ 

I  may  add  that,  in  tlie  instances  which  have  been  cited  to 
show  that  taxation  cannot  be  employed  unless  the  object  is 
strictly  public,  the  burden  was  laid  specifically  on  a  locality 
or  class,  contrary  to  the  rule  that  such  a  tax  cannot  be  levied 
unless  there  is  a  special  benefit  to  justify  the  inequality.  It 
does  not,  therefore,  follow  that  if  Congress  or  a  State  legis- 
lature were  of  opinion  that  pensioning  persons  who  have 
deserved  well  of  their  country  in  science,  literature,  or  art,  or 
been  disabled  in  her  service,  would  "promote  the  general 
welfare,"  arid  proceeded  to  raise  the  money  by  taxation,  their 
decision  could  be  reversed,  and  the  law  pronounced  uncon- 
stitutional. Such  is,  in  fact,  the  established  practice  of  the 
General  Government  as  regards  persons  who  have  served 
in  the  army  or  navy;  and  the  principle  would  seem  to  have 
no  limit  but  the  discretion  of  the  legislature. 

Agreeably  to  the  view  taken  in  many  instances,  tlie  owners 
of  meadow  or  marsh  lands  may  be  specifically  assessed  for  the 
construction  of  the  dikes,  sluices,  flood-gates,  etc.,  requisite 
for  drainage  or  to  exclude  the  waters  of  an  adjacent  sea  or 
river,  in  the  ratio  or  proportion  in  which  their  properties  are 
respectively  benefited  by  the  work.^  Such  taxation  would 
seem  to  rest  on  the  undoubted  right  of  the  legislature  to 
adopt  measures  which  are  at  once  locally  beneficial  to  indi- 
viduals and  conducive  to  the  general  good,  and  apportion 
the  cost  among  the  parties  interested  in  proportion  to  the 
benefit.  The  government  may  obviously,  as  in  Holland, 
erect  dikes  to  prevent  the  influx  of  the  sea,  or  to  guard, 
as  in  Lombardy   or   Louisiana,   against  the   overflow   of  a 

1  Burlington  r.  Beasley,  94  U.  S.  310;  Blair  v.  Cuming,  C.  J.  Ill  Id. 
363.  See  as  to  steam  grist-mills,  Osborne  v.  Adams,  C.  J.  106  U.  S. 
181,  109,  and  Burlington  v.  Beasley,  94  U.  S.  310. 

2  Helbish  v.  Catherman,  64  Penn.  154  ;  Agawam  v.  Hampden,  130 
Mass.  528;  Cole  v.  La  Grange,  113  U.  S.  1,  7. 

8  The  Tidewater  Co.  v.  .Coster,  3  C.  E.  Green,  54,  518;  Davidson  i'. 
New  Orleans,  96  U.  S.  97;  Reeves  v.  Wood  Co.,  8  Ohio  St.  333. 
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river.^  And  there  is  an  obvious  analogy  between  such  works 
and  those  designed  to  afford  a  vent  to  the  superfluous  water 
which  renders  an  extensive  marsh  unfit  for  cultivation,  or  a 
source  of  disease.^  The  necessity  may  be  greater  in  one  case 
than  in  the  other ;  but  there  is  an  element  of  public  utilitj'  in 
both,  and  it  is  for  the  legislature  to  judge  of  the  degree,  and 
whether  the  project  is  wise  in  the  case  in  hand.  In  such  in- 
stances the  power  of  taxation  and  the  power  of  eminent  domain 
are  both  called  into  play,  —  the  latter  to  charge  the  land  with 
an  easement  in  the  shape  of  dikes  or  drains ;  the  former  to 
apportion  the  cost  in  the  ratio  of  the  benefit. 

The  doctrine  is  clearly  stated  in  the  following  extract  from 
the  judgment  in  Reeves  v.  Wood  County.  "  The  exercise  of 
certain  powers  of  government,"  said  the  court,  "  is  often  im- 
periousl}^  demanded  by  peculiar  topographical  and  climatic 
conditions.  In  Holland,  nearly  the  whole  surface  of  which 
is  lower  than  the  sea  at  high  tide,  the  regulation  of  dikes  and 
drains  becomes  a  necessary  function  of  government.  So  does 
the  matter  of  irrigation  in  Egypt,  Peru,  and  some  other  coun- 
tries. It  is  notorious  that  a  large  district  in  the  northwest 
portion  of  this  State,  not  less  probably  than  one  sixth  the 
whole,  and  possessing  elements  of  unsurpassed  fertility, 
while  it  is  sufficiently  elevated  above  Lake  Erie  on  the  one 
side,  and  the  basin  of  the  Ohio  River  on  the  other,  and  almost 
everywhere  with  sufficient  inclination  in  some  direction 
readily  to  carry  off  its  surplus  waters  if  there  were  channels 
for  its  conveyance,  has  yet  such  an  unbroken  surface,  and 
is  so  destitute  of  ravines  and  natural  channels,  as  to  render 
the  appellation  of  *  Black  Swamp'  appropriate  and  familiar, 
and  the  district  proverbial  —  more  so,  probably,  than  it  really 
deserves  —  for  dampness,  miasm,  and  disease.  To  this  large 
district,  capable  of  transformation,  and  in  fact  now  being 
rapidly  transformed,  into  a  region  at  once  healthful  and  pro- 

1  Davidson  v.  New  Orleans,  96  U.  S.  97;  Egyptian  Levee  Co.  v. 
Hardin,  27  Mo.  495;  Crowley  v.  Copley,  2  La.  An.  329  ;  Wallace  v. 
Shelton,  14  Id.  498;  Rutherford's  Case,  72  Pa.  St.  82;  Philadelphia 
V.  Scott,  81  Pa  St.  80. 

2  Reeves  v.  Wood  County,  8  Ohio  St.  343. 


DIKES.      DRAINAGE.      IRRIGATION.  289 

d  active,  drains  are  a  necessity.  They  must  often  be  several 
miles  in  extent,  and  laid  out  with  reference  to  some  general 
plan.  It  is  easy  to  see  that  the  execution  of  these  works  is 
beyond  the  power  of  isolated  individual  effort,  and  that  the 
public  authority  must  be  invoked  to  prescribe  the  location 
and  plan,  and  thus  to  overrule  the  conflicts  of  individual 
opinion  and  individual  selfishness.  It  is  certainly  possible  to 
execute  these  necessary  works  by  means  of  assessments  upon 
property  in  proportion  to  benefits  received,  and  thus  to  secure 
results  more  equitable  to  individuals  than  could  be  obtained 
in  any  other  way  or  by  any  other  system  of  taxation.  Look- 
ing, therefore,  to  the  urgent  necessity  for  the  exercise  of  this 
power,  however  cogent  may  be  the  considerations  which 
address  themselves  to  the  legislature  to  induce  that  body 
carefully  to  guard  against  its  abuse,  I  can  see  no  cause  to 
regret,  and  no  argument  against,  its  existence."  ^ 

The  courts  of  Massachusetts  arrive  at  the  same  result, 
although  on  different  grounds.  In  their  judgment  men 
whose  interests  are  alike  and  are  affected  by  the  same  peril 
stand  in  a  relation  which  is  analogous  to  that  of  tenants  in 
common,  and  may,  like  it,  be  regulated  by  the  legislature. 
Hence  persons  who  inhabit  the  banks  of  a  stream  and  are 
entitled  to  use  its  waters,  and  in  danger  when  it  is  in  flood, 
may  be  compelled  to  unite  in  the  measures  requisite  for  keep- 
ing it  within  due  bounds ;  and  the  principle  is  the  same 
where  a  marsh  cannot  be  drained  without  concerted  action 
and  works  executed  on  a  plan  embracing  the  entire  tract.^ 

Such  legislation  may,  like  authorizing  the  sale  of  property 
which  cannot  be  parted  without  spoiling  the  whole,  or  the 
erection  of  a  party-wall  on  the  boundary  line  of  an  adjacent 
lot,  be  justifiable  as  an  exercise  of  the  police  power ;  ^  but  if 

1  Reeves  v.  Wood  County,  8  Ohio  St.  343. 

2  Coomas  v.  Burt,  22  Pick.  422;  Talbot  v.  Hudson,  16  Gray,  417;  State 
V.  Blake,  6  Vroom,  208,  7  Id.  442;  Lowell  v.  Boston,  111  Mass.  468.  See 
Hoagland  v.  Wurts,  41  N.  J.  Law,  175,  177;  Kean  v.  Driggs  Drainage 
Co.,  45  Id.  91,  94;  Head  v.  Amoskeag  Co.,  113  U.  S.  9. 

8  Wurts  y.  Hoagland,  114  U.  S.  606;  State  v.  Newark,  3  Butcher,  185; 
Palairet's  Appeal,  67  Pa.  St.  480,  493,  498. 
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community  of  interest  is  analagous  in  this  regard  to  com- 
munity of  title,  —  which  is  by  no  means  clear,^  —  it  does  not 
afford  a  ground  for  charging  the  respective  owners  with  an 
outlay  made  for  its  promotion,  unless  the  public  interest  is 
also  involved,  nor  except  so  far  as  they  are  actually  and  indi- 
vidually benefited ;  ^  and  it  is  not  less  requisite  that  they 
should  have  notice  and  an  opportunity  to  appear.^ 

Laws  of  this  description  have  moreover  been  impugned 
as  tending  mainly,  or  at  all  events  primarily,  to  enhance  the 
value  of  the  land  concerned  ;  and  no  argument  is  requisite  to 
prove  that  a  tax  cannot  be  levied  on  one  or  on  many  individ- 
uals for  drains  constructed  for  private  ends,  and  in  which  the 
community  are  not  interested.*  It  is  immaterial  in  this 
regard  that  the  party  who  objects  will  be  a  gainer  to  the  full 
amount  which  he  is  required  to  pay,  because  under  a  free 
government,  when  no  public  considerations  are  involved,  each 
man  should  be  allowed  to  decide  for  himself.^ 

A  distinction  has  nevertheless  been  taken  in  New  Jersey, 
and  sanctioned  by  the  Supreme  Court  of  the  United  States, 
between  cases  where  such  a  proceeding  is  authorized  for  the 
public  good,  and  those  where  it  is  instituted  on  the  applica- 
tion of  the  owners,  or  some  of  them,  with  a  view  to  the  secu- 
rity or  improvement  of  property  which  is  so  situated  that 
joint  action  is  requisite,  and  none  can  proceed  unless  all  con- 
cur. In  the  former  class,  individuals  cannot  be  compelled  to 
bear  a  larger  share  of  the  burden  than  corresponds  to  the 
benefit  received  by  each  in  excess  of  that  conferred  on  the 
community  at  large.^  In  the  latter,  the  owners  are  answer- 
able for  the  entire  outlay,  whether  it  does  or  does  not  exceed 
the  benefit,  just  as  an  owner  may  be  compelled  to  suffer  the 

1  Rutherford's  Case,  72  Pa.  St.  85. 

2  Reeves  v.  Wood  County,  8  Ohio  St.  333;  Butler  v.  The  Supervisors, 
26  Mich.  29;  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  54,  518. 

8  Rutherford's  Case,  72  Pa.  St.  85. 

*  Reeves  v.  Wood  County,  8  Ohio  St.  344. 

fi  Butler  V.  The  Supervisors,  26  Mich.  29 ;  Philadelphia  v.  Scott,  81 
Pa.  St.  80. 

6  Coster  V.  Tidewater  Co.,  3  C.  E.  Green,  528,  531;  Kean  v.  Driggs 
Drainage  Co.,  45  N.  J.  Law,  91. 
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erection  of  a  party-wall  on  his  ground  in  aid  of  a  building  on 
the  adjacent  land,  or  land  sold  at  the  instance  of  one  tenant 
in  common  against  the  will  of  the  rest,  if  it  is  insusceptible 
of  division.^ 

Such  cases  come,  it  has  been  said,  under  the  head  of  the 
police  power,  as  distinguished  from  the  power  of  taxation  or 
the  right  of  eminent  domain .^  So  viewed,  they  seem  question- 
able, because  the  proper  object  of  the  police  power  is  the 
general  good,  and  individuals  cannot  be  justly  charged  for 
more  than  the  benefit  conferred.  A  man  should  not  be  com- 
pelled to  pay  for  an  improvement  which  he  does  not  desire 
because  his  neighbors  think  that  it  would  be  beneficial ; 
and,  notwithstanding  the  language  of  the  Supreme  Court  of 
the  United  States  in  Wurts  v,  Hoagiand,  we  may  believe,  as 
the  Chief-Justice  of  New  Jersey  declared  when  the  question 
was  before  the  State  tribunals,  that  such  legislation  trans- 
cends ordinary  bounds,  and  can  be  sustained  only  as  a  custom 
which  has  become  inveterate  through  general  acquiescence 
and  the  lapse  of  time.^ 

It  is  not  less  clear  that  taxation  should  be  so  far  equal 
that  the  charge  on  each  place  or  person  shall  not  be  dis- 
proportionate to  that  laid  on  other  persons  or  localities,  or 
the  benefit  that  will  presumably  result  from  the  expenditure 
of  the  proceeds  of  the  tax ;  and  when  its  inequality  appears 
as  a  conclusion  of  law,  or  as  a  necessary  inference  from  the 
facts,  the  judiciary  may  afford  redress  by  declaring  the  act 
unconstitutional  and  inoperative.*  "  I  admit,"  said  Agnew, 
C.-J.,  in  In  re  Washington  Avenue,  "that  the  power  to  tax  is 

1  State  V.  Blake,  6  Vroom,  208;  7  Id.  442;  Wurts  v.  Hoagiand,  114 
U.  S.  606,  611 ;  Hagar  v.  The  Reclamation  District,  111  Id.  701 ;  Head 
V.  Amoskeag  Manuf.  Co.,  113  Id.  9,  21;  Davidson  v.  New  Orleans,  96  Id. 
97;  In  re  Pequoit  River  Drainage,  10  Vroom,  438;  12  Id.  175;  13  Id.  553; 
14  Id.  456. 

2  Wurts  V.  Hoagiand,  114  U.  S.  606,  613;  State  v.  Newark,  3  Dutcher, 
185. 

»  See  Hoagiand  v.  Wurts,  41  N.  J.  Law,  175,  177;  Kean  v.  Driggs 
Drainage  Co.,  45  Jd.  91,  94. 

4  Livingston  v.  Paducah,  80  Ky.  656;  St.  Louis  v.  Spiegel,  75  Mo.  145; 
In  re  Washington  Ave.,  69  Pa.  St.  352,  363.    ' 
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unbounded  by  any  express  limit  in  the  Constitution,  and  that 
it  may  be  exercised  to  the  full  extent  of  the  public  exigency. 
I  concede  that  it  differs  from  the  power  of  eminent  domain, 
and  has  no  thought  of  compensation  by  way  of  a  return  for 
that  which  it  takes  and  applies  to  the  public  good,  further 
than  all  derive  benefit  from  the  purpose  to  which  it  is  applied. 
But,  nevertheless,  taxation  is  bounded  in  its  exercise  by  its 
own  nature,  essential  characteristics,  and  purpose.  It  must 
therefore  visit  all  alike  in  a  reasonably  practicable  way,  of 
which  the  legislature  may  judge,  but  within  the  just  limits 
of  what  is  taxation.  Like  the  rain,  it  may  fall  upon  the 
people  in  districts  and  in  towns ;  but  still  it  must  be  public 
in  its  purpose,  reasonably  just  and  equal  in  its  distribution, 
and  cannot  sacrifice  individual  right  by  a  palpably  unjust 
taxation.  To  do  so  is  consfication,  not  taxation ;  extortion, 
not  assessment ;  and  falls  within  the  clearly  implied  restriction 
in  the  Bill  of  Rights." 

An  exact  equalization  of  taxation  is  difficult,  if  not  imprac- 
ticable, and  an  attempt  to  enforce  it  through  the  courts 
would  cripple,  if  not  defeat,  a  power  which  must  be  exercised 
with  some  latitude  in  order  to  be  effectual ;  but  there  are 
fixed  boundaries  which  the  legislature  cannot  pass.^  It 
needs  no  argument  to  prove  that  in  a  government  which  is 
not  omnipotent,  and  is,  on  the  contrary,  hedged  in  by  guar- 
anties of  private  rights,  there  can  be  no  unlimited  power  to 
concentrate  the  public  burdens  on  certain  specified  things, 
classes,  or  persons.^ 

A  law  imposing  the  entire  debt  of  a  State  on  a  single  town 
or  county  would  not  be  a  tax,  but  a  manifest  taking  of  pri- 
vate property  for  public  use  without  due  process  of  law,  or 
the  compensation  which  is  essential  to  the  exercise  of  the 
right  of  eminent  domain.  Such  gross  exactions  are  not 
likely  to  occur ;  but  less  may  render  a  tax  unconstitutional, 
and  justify  the  issuing  of  an  injunction.  A  class,  individual, 
or  locality  cannot  be  charged  with  a  disproportionate  share 

1  Lexington  v.  McQuillan,  9  Dana,  513;  The  Loan  Association  v, 
Topeka,  20  Wallace,  655. 

2  Agens  V.  The  Mayor,  37  N.  J.  Law,  415. 
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of  the  cost  of  a  work  done  or  improvement  made  for  the 
general  good ;  and  whatever  form  such  an  attempt  may  take, 
it  will  be  invalid.! 

Real  estate  may  be  taxed  to  the  exclusion  of  personal,  or 
personal  of  real ;  but  neither  can  be  subjected  to  a  different 
rule  from  that  applied  to  other  property  of  the  same  kind 
without  some  apparent  reason,  —  as  that  the  tax  is  laid  by  a 
municipal  corporation  for  city  use,  and  the  property  exempted 
rural.  So  the  legislature  may  tax  clocks,  and  not  watches, 
or  gold  watches  to  the  exclusion  of  silver,  but  cannot  lay  a 
tax  exclusively  on  watches  made  or  owned  in  a  single  town 
or  factory,  unless  the  proceeds  are  wholly  used  for  the  benefit 
of  the  persons  who  bear  the  burden.  In  like  manner  persons 
engaged  in  the  same  trade  or  calling  must  be  taxed  uni- 
formly ;  and  the  imposition  of  a  duty  on  the  dealers  or  shop- 
keepers in  a  single  quarter  of  a  town,  without  some  better 
reason  than  the  difference  of  the  locality,  is  an  inequality 
which  the  Constitution  does  not  tolerate.^ 

A  tax  is  uniform  within  the  meaning  of  the  Constitution 
whenever  it  bears  equally  on  the  things,  lands,  or  persons  on 
which  it  is  imposed,  wherever  they  are  found.  If  these  con- 
ditions are  fulfilled,  it  is  immaterial  that  there  are  various 
localities  where  the  tax  is  ineffectual  for  want  of  a  subject- 
matter  on  which  to  operate.  Perfect  uniformity  and  entire 
equality  of  taxation  are,  it  has  been  justly  said,  things  which 
are  unattainable  by  the  legislature,  and  cannot  be  enforced 
by  the  courts.^ 

The  clause  of  the  Fourteenth  Amendment  which  guaran- 
tees to  every  person  the  equal  protection  of  the  law,  does  not 
vary  the  rule,  or  require  taxes  to  be  levied  uniformly  upon 
all  descriptions  of  property.  The  matter  is  left  to  the  dis- 
cretion of  the  legislative  power,  and  there  is  nothing  to  for- 

1  Hammett  v.  Philadelphia,  65  Pa.  St.  146;  Agurs  v.  The  Mayor,  35 
N.  J.  172,  37  Id.  415;  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  518. 

2  St.  Louis  V.  Spiegel,  75  Mo.  145,  147 ;  Durach's  Appeal,  62  Pa.  St. 
491. 

8  The  State  R.  R.  Tax  Cases,  92  U.  S.  575,  612;  Head-money  Cases, 
112  Id.  580,  595. 
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bid  the  classification  of  property  for  purposes  of  taxation, 
and  the  valuation  of  different  classes  by  different  methods. 
"What  equality  requires  is  that  the  same  means  and  methods 
shall  be  applied  impartially  to  all  the  constituents  of  each 
class,  so  that  the  law  shall  operate  equally  and  uniformly 
upon  all  persons  in  similar  circumstances.  Railway  compa- 
nies may  consequently  be  ranged  under  a  separate  head,  and 
assessed  by  different  means  from  those  employed  in  the  case 
of  other  bodies  corporate,  because  the  peculiar  nature  of  their 
property  and  of  the  uses  to  which  it  is  applied,  warrants  the 
exercise  of  the  discretionary  power  of  the  legislature  within 
due  bounds.^ 

It  has  also  been  decided  that  duties,  which  would  be 
invalid  for  want  of  uniformity  if  imposed  simply  by  virtue 
of  the  power  of  taxation,  may  nevertheless  be  upheld  as  a 
necessary  and  appropriate  means  of  exercising  the  other 
enumerated  powers ;  as,  for  instance,  that  over  the  currency 
or  to  regulate  commerce.^ 

"  If,"  said  Miller,  J.,  in  the  Head-money  Cases,  *'  this  is 
an  expedient  regulation  of  commerce  by  Congress,  and  the 
end  to  be  attained  is  one  falling  within  the  power,  the  act 
is  not  void,  because,  within  a  loose  and  more  extended  sense 
than  was  used  in  the  Constitution,  it  is  called  a  tax.  In 
the  case  of  Veazie  Bank  v.  Fenno,  the  enormous  tax  of  eight 
per  cent  per  annum  on  the  circulation  of  State  banks,  which 
was  designed,  and  did  have  the  effect,  to  drive  all  such 
circulation  out  of  existence,  was  upheld  because  it  was  a 
means  properly  adopted  by  Congress  to  protect  the  currency 
which  it  had  created  ;  namely,  the  legal-tender  notes  and  the 
notes  of  the  national  banks.  It  was  not  subject,  therefore, 
to  the  rules  which  would  invalidate  an  ordinary  tax  pure  and 
simple.  So  also  in  the  case  of  the  Packet  Co.  v.  Keokuk,^ 
the  city  of  Keokuk  having  by  ordinance  imposed  a  wharfage 
fee  or  tax  for  the  use  of  a  wharf  owned  by  the  city,  the 

1  The  Kentucky  R.  R.  Tax  Case,  105  U.  S.  321. 

2  Veazie  Bank  v.  Fenno,  8  Wallace,  533;  Head-money  Cases,  112  U.  S. 
580,  596. 

8  95  U.  S.  80. 
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amount  of  which  was  regulated  by  the  tonnage  of  the  vessel, 
this  was  held  not  to  be  a  tonnage  tax  within  the  meaning  of 
the  Constitutional  provision  that  no  State  shall,  without  the 
consent  of  Congress,  lay  any  duty  on  tonnage.  The  reason 
of  this  is,  that  though  it  was  a  burden  or  tax  in  some  sense, 
and  measured  by  the  tonnage  of  the  vessel,  it  was  but  a 
charge  for  services  rendered  or  for  conveniences  furnished 
by  the  city,  and  was  not  a  tonnage  tax  within  the  meaning  of 
the  Constitution.  This  principle  was  re-affirmed  in  the  case 
of  The  Packet  Co.  v.  St.  Louis.^  We  are  clearly  of  opinion 
that  in  the  exercise  of  its  power  to  regulate  immigration, 
and  the  very  act  of  exercising  that  power,  it  was  competent 
for  Congress  to  impose  this  contribution  on  the  shipowner 
engaged  in  that  business."  So  the  enormous  tax  of  eight 
per  cent  per  annum  on  the  circulation  of  the  State  banks 
was  upheld  in  The  Veazie  Bank  v.  Fenno,  though  manifestly 
unequal,  and  designed  to  drive  them  out  of  existence,  because 
it  was  a  means  properly  adopted  by  Congress  to  protect  the 
currency  which  it  had  created ;  namely,  the  legal  tender  notes, 
and  the  notes  of  the  national  banks. 

Notwithstanding  the  high  authority  of  the  tribunal  which 
enunciated  this  doctrine,  it  may  be  deemed  questionable,  as 
rendering  the  constitutional  requirement  of  uniformity  nuga- 
tory whenever  Congress  think  fit  to  disregard  it.  In  declar- 
ing that  taxation  shall  be  uniform,  the  Constitution  obviously 
means  to  prohibit  any  inequality  that  would  contravene  the 
rule ;  and  a  tax  is  not  the  less  a  tax  because  it  is  used  as  an 
indirect  means  of  attaining  some  end  other  than  that  of  rais- 
ing money  for  public  use.  Taxation  may,  as  we  have  seen, 
be  used  as  a  means  of  favoritism  or  oppression,  to  crush  what 
the  government  dislikes,  and  promote  what  it  regards  with  a 
favorable  eye.  Uniformity  was  prescribed  in  order  to  guard 
against  such  abuses  ;  but  the  guaranty  is  futile  if  the  imposi- 
tion of  unequal  and  excessive  taxes,  with  a  view  to  suppress 
obnoxious  institutions  or  classes,  and  favor  others,  can  be 
sustained  as  a  regulation  of  commerce. 

i  100  U.  S.  423. 
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"  The  legislature,"  said  Sharswood,  J.,  in  Weber  v.  Rein- 
hard,^  "  could  not  authorize  a  tax  to  be  levied  on  a  particular 
property  in  a  designated  locality  for  a  general  purpose  to 
which  the  whole  community  ought  to  contribute.  Such  a 
tax  is  in  effect  only  a  mode  of  taking  private  property  for 
public  use  without  compensation,  and  therefore  unconstitu- 
tional." To  justify  local  taxation,  the  property  on  which  it 
is  laid  must  therefore  receive  some  benefit  in  excess  of  that 
derived  by  the  community,  which  compensates  the  seeming 
inequality  of  the  tax ;  and  the  question  is  one  of  fact  that 
may  be  raised  in  evidence  where  the  conclusion  does  not 
follow  as  a  matter  of  law.^  A  statute  directing  the  erection 
of  a  bridge,  and  that  the  cost  shall  be  assessed  on  the  adja- 
cent lands  in  proportion  to  the  extent  to  which  they  are 
severally  benefited,  as  estimated  by  viewers  appointed  by 
the  court,  is  invalid  within  this  principle  ;^  and  so  is  a  statute 
which  throws  the  cost  of  repaving  a  street  or  keeping  it  in 
repair  on  the  property  holders  on  either  side.* 

However  just  it  may  be  that  taxation  should  be  equal  and 
in  proportion  to  the  benefit,  the  question  is  nevertheless  pri- 
marily for  the  legislature,  and  the  courts  cannot  declare  a 
statute  unconstitutional  on  this  ground,  unless  the  inequality 
is  palpable  and  appears  on  the  face  of  the  statute,  or  on 
reading  it  in  the  light  of  the  evidence.^  What  constitutes 
equality  in  legislation  is,  not  that  the  law  should  operate  on 
all  things,  but  that  the  things  on  which  it  operates  should  be 
affected  uniformly,  or  according  to  some  rule  which  is  a  just 

1  73  Pa.  St.  370,  373. 

2  Hammett  v.  Philadelphia,  65  Pa.  St.  146 ;  Craig  v.  Philadelphia,  89 
Pa.  St.  265;  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  518;  Agars  v. 
The  Mayor,  37  N.  J.  415. 

8  In  re  Saw-mill  Run  Bridge,  85  Pa.  St.  163;  The  Tidewater  Co.  v. 
Coster,  3  C.  E.  Green,  518. 

4  Hammett  v.  Philadelphia,  65  Pa.  St.  156. 

5  Sharpless  v.  Philadelphia,  21  Pa.  St.  147;  Kirby  v.  Shaw,  19  Id. 
258;  Philadelphia  v.  Hammett,  65  Id.  146,  155;  Kelly  v.  The  City  of 
Pittsburg,  85  Id.  170,  178;  Siglerv.  Fuller,  34  N.  J.  Law,  227;  Agurs  v. 
The  Mayor,  35  Id.  172;  The  Kentucky  R.  R.  Tax  Cases,  115  U.  S. 
321. 
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deduction  from  the  circumstances;^  and  the  grouping  of  ob- 
jects of  a  like  kind  for  taxation  is  therefore  not  only  admis- 
sible, but  requisite  to  avoid  the  inequality  that  would  result 
if  objects  of  different  kinds  were  uniforml}^  assessed.  Taxa- 
tion should  obviously  be  in  proportion  to  the  adequacy  of  the 
things  and  persons  on  which  it  is  laid,  as  depending  on  their 
value,  wealth,  occupations,  or  possessions ;  and  classification 
is  therefore  constantly,  and  indeed  necessarily,  resorted  to, 
where  money  is  needed  for  public  use.^  Brokers,  auctioneers, 
cabs  and  hacknej^-coaches,  street-railways,  omnibuses,  thea- 
tres, —  in  fine,  all  things  and  persons  whose  use  or  calling  is 
public,  may  consequently  be  required  to  procure  and  pay  for 
a  license,  as  a  means  of  revenue  and  to  insure  order,  by  bring- 
ing them  under  the  eye  of  the  law. 

A  tax  cannot  be  laid  on  a  county  for  the  benefit  of  the 
entire  State,  nor  on  a  borough  for  the  benefit  of  the  county 
in  which  it  is  situated,  nor  on  an  individual  for  the  benefit  of 
a  borough ;  ^  but  classes  may  be  specifically  assessed,  as  such, 
for  ends  in  which  other  classes  are  equally  interested,*  and 
in  Durach's  Appeal,  the  Supreme  Court  of  Pennsylvania  held, 
not  without  poetic  justice,  that  the  saloon  and  tavern  keepers 
of  a  borough  might  be  assessed  as  a  class  for  the  support  and 
maintenance  of  the  police.  So  there  is  no  legal  or  necessary 
inequality  in  classifying  cities  according  to  their  popula- 
tion for  the  purpose  of  taxation,  and  the  law  is  so  held  in 
Pennsylvania;  although  article  thirty,  section  seven,  of  the 
State  Constitution  provides  that  the  "  General  Assembly 
shall  not  pass  any  local  or  special  law  regulating  the  affairs 
of  cities,  counties,  or  school  districts,  or  any  local  or  special 


1  McAunich  v.  Miss.  &  Mo.  R.  R.  Co.,  20  Iowa,  338;  Chic.  Burl. 
&  Quin.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155;  The  Kentucky  R.  R.  Tax 
Cases,  115  Id.  321. 

2  Durach's  Appeal,  62  Pa.  St.  491;  Roup's  Case,  32  Id.  211. 

«  Lexington  v.  McQuillan,  9  Dana,  513;  Durach's  Appeal,  62  Pa.  St. 
491,  494;  Hamraett  v.  Philadelphia,  65  Id.  152. 

4  Durach's  Appeal,  62  Pa.  St.  491;  Weber  v.  Reinhard,  73  Id.  370; 
Kittanning  Coal  Co.  v.  The  Commonwealth,  79  Id.  100;  State  R.  R.  Tax 
Cases,  92  U.  S.  575;  St.  Louis  v.  Green,  70  Mo.  562. 
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law  creating  corporations  or  amending  or  renewing  the  char- 
ters thereof."  ^ 

The  seeming  inequality  of  singling  out  a  particular  class 
for  taxation  should  be  rectified  by  imposing  a  like  burden 
on  other  classes  in  proportion  to  their  means ;  but  the  rule 
is  not  inflexible,  and  the  question  whether  the  principle  has 
been  observed,  and  whether  there  are  sufficient  reasons  for 
disregarding  it,  is  ordinarily  political,  and  cannot  be  answered 
by  the  courts.  A  tax  may  consequently  be  so  laid  as  to  place 
one  set  of  men  or  institutions  at  a  marked  disadvantage  as 
compared  to  others  that  are  not  so  burdened,  and  yet  afford 
no  ground  for  an  appeal  to  the  judiciary ;  and  the  State 
banks  were  recently  forced  out  of  existence  by  a  tax  of  eight 
per  cent  on  their  circulation,  imposed  for  that  end,  and  from 
which  the  national  banks  were  exempt. ^  The  power  to  tax 
was  read  in  the  light  of  the  duty  to  regulate  the  currency, 
with  a  result  that  could  not  have  been  attained  had  either 
stood  alone. 

So  taxation  may  be  used  in  aid  of  the  police  power  to  regu- 
late and,  if  possible,  limit  the  manufacture  and  sale  of  arti- 
cles which,  like  spirituous  liquors,  are  regarded  as  prejudicial 
to  health  or  morals ;  and  the  statutes  which  in  Pennsylvania 
and  some  of  the  other  States  classify  insurance  companies 
as  domestic  and  foreign,  and  impose  heavier  burdens  on  the 
latter,  should  seemingly  be  referred  to  this  head.  Such  a 
course  is  not  contrary  to  the  Bill  of  Rights,  or  provision  of 
the  Constitution  of  the  United  States  that  the  citizens  of  each 
State  shall  have  the  immunities  and  privileges  of  the  citizens 
of  the  several  States,  which,  though  precluding  inequality  as 
regards  individuals,  does  not  apply  to  artificial  bodies  spring- 
ing from  a  foreign  or  extraneous  source,  which  the  various 
States  may  regulate  at  pleasure,  or  if  need  be,  exclude. 

Classification  should  nevertheless  proceed  on  some  reason- 
able and  intelligible  principle,  or  at  least  not  be  arbitrary  or 
on  a  basis  that  must  result  in  inequality ;  although  no  fixed 

1  Kilgore  v.  Magee,  85  Pa.  St.  401;  Wheeler  v.  Philadelphia,  77  Id. 
338. 

2  Loan  Association  r.  Topeka,  20  Wallace,  655. 
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rule  can  be  prescribed  for  a  problem  that  depends  on  so  many 
and  various  considerations. 

Land  may  be  ranked  as  rural  or  urban,  where  the  tax  is 
municipal,  in  order  to  avoid  the  wrong  of  compelling  agri- 
cultui-ists  to  pay  for  the  construction  of  the  sewers,  lamps, 
and  pavements  that  are  requisite  for  a  densely  built  and  peo- 
pled town ;  but  such  a  distinction  is  seemingly  inadmissible 
where  money  is  needed  for  the  support  of  the  government  or 
other  purposes  that  concern  the  States. 

In  like  manner  the  inhabitants  of  a  town  may  justly  be 
classified  for  taxation  in  view  of  their  trade  or  business ;  but 
it  is  obviously  unjust  to  classify  persons  of  the  same  trade 
according  to  the  ward  or  quarter  in  which  they  reside  or  follow 
their  occupations. 

Two  questions  may  arise  in  this  connection.  Can  the 
whole  be  taxed  for  a  purpose  which  only  concerns  a  part  ? 
Can  the  entire  burden,  or  more  than  an  equal  share,  be  im- 
posed on  a  part  for  a  purpose  which  concerns  the  whole? 
The  first  inquiry  may  readily  be  answered  where  the  tax  is 
general  and  the  whole  interested,  though  not  to  the  same 
extent  as  the  part.  The  revenue  is  under  the  control  of  the 
legislature,  and  may  be  applied  as  they  think  proper ;  and  it 
is  immaterial  whether  the  appropriation  is  made  after  the 
money  comes  into  the  treasury,  or  by  the  law  which  imposes 
the  tax.^  The  entire  State  may  consequently  be  taxed  for  the 
construction  of  a  railway  in  a  section  of  its  territory,  although 
that  is  directly  benefited  and  the  advantage  to  the  other  sec- 
tions is  contingent  or  remote.  That  which  benefits  a  part 
will  presumably  in  the  long  run  strengthen  the  entire  system ; 
and  equality  may  moreover  be  attained  by  providing  for  the 
wants  of  each  locality  in  its  turn. 

It  has  been  decided,  in  accordance  with  this  principle,  that 
all  the  land  within  the  boundaries  of  a  municipal  corporation 
may  be  taxed  for  the  opening,  grading,  and  paving  of  streets 
and  the  construction  of  sewers  and  culverts,  although  much 
of  it  is  rural  and  the  money  will  be  spent  in  the  closely  built 

1  Grmania  Life  Insurance  Co.  v.  The  Commonwealth,  85  Pa.  St.  513; 
Paul  V,  Virginia,  8  Wallace,  168 
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or  urban  districts,  because  the  owners  of  the  farm-land  are 
presumably  interested  in  whatever  promotes  the  welfare  of 
the  community  to  which  they  belong.^ 

The  question  was  taken  to  the  Supreme  Court  of  the 
United  States  which  sustained  the  tax.  It  might  well  be 
that  the  complainant  was  not  as  much  benefited  as  the  per- 
sons living  in  the  heart  of  the  city,  and  that  the  advantage 
to  him  bore  no  just  proportion  to  the  amount  of  the  tax;  but 
if  so,  it  was  not  a  reason  for  setting  it  aside.  It  was  imprac- 
ticable to  ascertain  how  much  each  member  of  an  organized 
community  should  contribute  to  its  support,  or  insure  entire 
fairness  in  the  distribution  of  the  burdens  which  life  under 
such  circumstances  involves. 

Such  a  conclusion  is  nevertheless  questionable.  To  justify 
local  taxation,  the  locality  must  not  only  be  benefited,  but 
there  must  be  an  excess  of  benefit,  which  compensates  the 
burden  ;  and  it  is  no  less  clear  that  a  municipal  corporation 
is  an  agency  for  the  administration  of  a  town  or  district,  and 
that  the  State  should  not  effect  anything  through  its  means 
which  it  could  not  do  directly.  Hence  as  the  legislature 
cannot  tax  a  rural  district  for  the  construction  of  the  high- 
ways in  a  neighboring  city,  it  ought  not  to  extend  the  city 
bounds  for  the  sake  of  bringing  the  adjacent  lands  within 
the  reach  of  municipal  taxation.^ 

It  has  accordingly  been  held  in  some  of  the  States,  and 
seemingly  with  justice,  that  the  legislature  cannot,  by  arbitra- 
rily enlarging  the  boundaries  of  a  corporation,  convert  country 
into  town,  and  put  things  which  are  essentially  unlike  on  the 
same  footing.  Farms  may  no  doubt  be  brought  under  muni- 
cipal control ;  but  they  are  not  on  that  account  fit  subjects 
for  the  charges  which  may  properly  be  imposed  on  urban  dis- 
tricts, and  if  such  a  tax  is  levied,  the  judiciary  may  intervene 
for  the  protection  of  the  citizen.^ 

1  Groff  V.  Mayor  of  Frederick  City,  44  Md.  67;  Kelly  v.  Pittsburg,  85 
Pa.  St.  170;  s.  c.  104  U.  S.  78. 

2  Bradshaw  v.  The  City  of  Omaha,  1  Neb.  16;  Kelly  v.  Pittsburg,  85 
Pa.  St.  170. 

8  Covington  v.  Southgate,  15  B.  Monroe,  492 ;  Cheaney  v.  Hooser,  9 
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The  second  inquiry,  Can  a  part  be  taxed  exclusively  or 
in  more  than  an  equal  ratio  for  a  purpose  which  concerns 
the  whole  ?  admits  of  an  affirmative  reply  if  the  part  is 
directly  interested  and  the  benefit  will  equal  or  exceed 
the  burden.  For  if  the  use  to  which  the  money  is  put  is 
of  greater  value  to  the  tax-payer  than  the  amount  he  is 
compelled  to  pay,  he  is  in  effect  a  gainer,  and  there  is  no 
inequality. 

It  is  accordingly  established  that  where  an  outlay,  though 
made  for  the  general  good,  gives  a  value  to  property  in  its 
vicinity  which  is  greater  than  that  derived  by  property  of  a 
like  kind  elsewhere,  and  capable  of  being  exactly  computed 
or  according  to  some  fixed  rule,  the  excess  may  be  charged 
on  the  property  so  benefited,  or  the  persons  to  whom  it  be- 
longs. The  tendency  is  not  to  produce,  but  to  obviate, 
inequality  by  apportioning  the  burden  according  to  the  ben- 
efit, and  exonerating  the  many  from  paying  for  the  advantage 
derived  by  a  few.^ 

A  new  street  through  an  unbuilt  tract  in  the  neighborhood 
of  a  city  falls  within  this  principle,  by  bringing  the  land  into 
the  market  and  fitting  it  for  building  purposes.  It  accord- 
ingly was,  and  perhaps  still  is,  the  custom  in  England  to 
charge  the  cost  of  opening  and  constructing  streets  on  the 
ground  through  which  they  pass ;  and  the  Colonists  brought 
the  practice  with  them  to  America,  where  it  still  subsists.  It 
seems  to  have  originated  in  the  rapid  increase  of  London, 
which  caused  a  demand  for  new  streets  that  could  not  be  met 
in  any  other  way,  and  was  naturally  adopted  in  the  growing 
towns  on  this  side  of  the  Atlantic.^ 

It  has  therefore  been  held  in  Pennsylvania  and  some  of 
the  other  States  that  where  taking  part  of  a  lot  of  ground  for 
a  street  or  other  public  use  adds  a  value  to  the  residue  which 
more  than  equals  the  loss,  compensation  may  be  withheld  for 

Id.  345;  Morford  v.  linger,  8   Iowa,  92;   Laiigworthy  v.  Dubuque,  13 
Id.  86;  Wells  u.  Weston,  22  Mo.  386;  Gordon  v.  Cornes,  47  N.  Y.  614. 

1  M'  Masters  v.  The  Commonwealth,  3  Watts,  292,  296  ;  Sigler  v.  Ful- 
ler, 34  N.  J.  227. 

2  Hammett  v.  Philadelphia,  65  Pa.  St.  146,  158. 
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what  is  so  appropriated,  and  the  excess  charged  on  what 
remains.^  In  cases  of  this  description  the  right  of  eminent 
domain  and  the  right  of  taxation  concur  in  a  result  that  could 
not  be  produced  by  either  if  standing  alone ;  and  while  the 
land  is  taken  under  the  former  power,  the  cost  is  assessed  on 
the  adjacent  land  by  virtue  of  the  latter,  and  may,  where 
both  parcels  belong  to  the  same  person,  be  set  off  against 
the  compensation  in  order  to  balance  the  account  between 
the  State  and  the  individual,  and  the  excess,  if  any,  charged 
as  a  liax* 

*'  It  is,'*  said  Chancellor  Walworth  in  Livingston  v.  The 
Mayor  of  New  York,  "a  well-settled  principle  that  where  any 
particular  county,  district,  or  neighborhood  is  exclusively 
benefited  by  a  public  improvement,  the  inhabitants  of  that 
district  may  be  taxed  for  the  whole  expenses  of  the  improve- 
ment, and  in  proportion  to  the  supposed  benefit  received  by 
each.  In  this  case,  if  the  whole  value  of  the  property  taken 
for  a  street  in  the  city  of  New  York  is  allowed  to  the  indi- 
vidual owner,  the  proprietors  of  the  adjacent  lots  must  be 
assessed  for  the  purpose  of  paying  that  amount;  and  if  the 
individual  whose  property  is  taken  is  the  owner  of  a  lot  ad- 
jacent, that  lot  must  be  assessed  ratably  with  the  others.  It 
therefore  makes  no  difference  whether  he  is  allowed  the 
whole  value  of  the  property  taken  in  the  first  instance  and  is 
assessed  for  his  portion  of  the  damage,  or  whether  the  one 
sum  is  offset  against  the  other  in  the  first  place,  and  the 
balance  only  is  allowed." 

The  working  of  the  rule  is  intricate,  and  may  be  illustrated 
by  an  example.  Let  us  suppose  three  lots,  each  worth  f  3000, 
and  that  all  are  doubled  in  value  by  the  opening  of  a  street, 
which  takes  one  third  of  the  first  lot,  one  half  of  the  second, 
and  two  thirds  of  the  remaining  lot ;  the  owner  of  the 
last-mentioned  lot  is  presumably  worse  off  by  $2000  and  a 
gainer  to  the  extent  of  $1000,  and  a  creditor  of  the  State 
for  the  balance,  the  owner  of  the  first,  loses  $1000,  but 
gains  twice   that  amount,   and   consequently  owes  $1000, 

1  Pennock  v.  Hoover,  5  Rawle,  291 ;  The  City  of  Philadelphia  v.  Wistar, 
35  Pa.  St.  427. 
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while  the  loss  and  gain  are  equally  balanced  as  it  regards 
the  second  lot. 

Though  such  is  prima  facie  the  effect,  it  may  be  varied  by 
circumstances,  and  depends  on  the  actual  loss- and  gain  as 
disclosed  by  the  evidence.  I  may  add  that  the  benefit  may 
be  set  off  against  the  burden  under  the  rules  which  govern 
the  assessment  of  damages,^  although  equality  cannot  be  at- 
tained, or  the  land  charged  with  the  excess  of  benefit,  without 
the  aid  of  the  power  of  taxation. 

It  is  not  essential  to  the  application  of  the  principle  that 
the  ground  should  be  intersected  by  or  border  on  the  street, 
and  adjacent  land  may  be  charged  in  proportion  to  the  in- 
crease of  value  arising  from  the  greater  facility  of  access  and 
consequent  growth  of  population. ^ 

It  would  obviously  be  of  little  consequence  to  lay  out  a 
street  without  fitting  it  for  public  use  ;  and  the  cost  of  grad- 
ing, paving,  and  curbing,  and  of  the  requisite  culverts  and 
sewers,  may  consequently  be  added  to  that  of  the  ground,  in 
ascertaining  the  amount  of  the  burden  and  determining  how 
much  each  property  owner  ought  to  bear.^  There  is  never- 
theless this  difference,  at  all  events  in  Pennsylvania,  that 
while  the  original  and  superadded  value  of  the  land  are  de- 
termined by  a  jury  as  questions  of  fact,  the  cost  of  curbing, 
paving,  etc.,  may  be  assessed  on  the  bordering  lots  according 
to  frontage,  as  that  w^hich  in  most  instances  gives  value  to 
the  whole.  The  rule  is  inflexible ;  and  one  who  has  been 
charged  under  it  for  the  construction  of  a  culvert  will  not  be 
allowed  to  prove  that  he  derived  no  corresponding  benefit, 
or  that,  from  want  of  depth  or  other  causes,  the  value  of  his 

1  Hyde  Park  v.  Dunham,  85  El.  569 ;  Page  v.  The  Chic.  Mil.  &  St. 
Paul  R.  R.,  70  Id.  324. 

2  M'Masters  v.  The  Commonwealth,  3  Watts,  292;  Commonwealth 
V.  Woods,  44  Pa.  St.  113  ;  The  People  v.  The  Mayor  of  Brooklyn,  4 
Comstock,  419;  Striker  v.  Kelly,  7  Hill,  9;  Sigler  v.  Fuller,  34  N.  J. 
227. 

»  Magee  v.  The  Commonwealth,  46  Pa.  St.  358;  Commonwealth  v. 
Woods,  44  Id.  113;  Huidekoper  v.  Meadville,  83  Id.  156;  Sigler  v.  Fuller, 
34  N.  J.  Law,  227;  Agurs  v.  The  Mayor,  35  Id.  172. 
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lot  is  not  in  proportion  to  its  front.^  Under  these  circum- 
stances the  question  is  not  as  to  the  existence  of  the  power, 
but  whether  it  has  been  wisely  exercised ;  and  the  decision  of 
the  legislature  is  conclusive  on  the  courts.^ 

The  rule  above  described  may  be  suited  to  a  growing  city, 
but  is  obviously  inapplicable  in  the  country.  The  cost  of 
grading  and  paving  a  high-road  through  a  rural  neighborhood 
cannot  therefore  be  assessed  on  the  adjacent  land  according 
to  the  frontage  or  other  arbitrary  standard,  nor  without  due 
inquiry  as  to  the  actual  benefit,  and  an  opportunity  for  the 
persons  interested  to  appear  and  be  heard ;  ^  and  an  assess- 
ment which  is  wanting  in  these  requisites  cannot  be  upheld 
by  proof  that  the  advantage  compensates  the  charge,  because 
an  unconstitutional  proceeding  is  invahd  although  it  acci- 
dentally attains  a  just  result. 

In  like  manner,  where  a  street  is  extended  to  a  neighboring 
town  through  the  intervening  farm-land,  the  properties  on 
either  side  of  the  line  cannot  be  charged  at  a  uniform  rate 
without  regard  to  the  actual  cost  or  benefit,  or  the  farms  be 
compelled  to  pay  for  an  improvement  which  is  not  suited  to 
their  purposes,  however  beneficial  it  may  be  to  the  town  ;  and 
it  will  make  no  difference  that  they  are  within  the  limits  of 
a  city  or  incorporated  district  as  defined  by  law,  because  the 
legislature  cannot  abrogate  a  distinction  which  is  founded 
in  the  nature  of  things,  or  sanction  the  imposition  of  an  une- 
qual burden.  Blending  town  and  country,  city  lots  and 
farm  lands,  for  the  purpose  of  taxation,  was  pronounced  by 
Agnew,  C.-J.,  to  be  so  palpably  and  ruinously  unjust  as  to 
be  an  invasion  of  the  rights  of  property  protected  by  the 
Constitution.* 

The  underlying  question,  to  which  class  the  land  belongs,  is 
one  of  fact  for  the  jury,  and  depends  not  so  much  on  the  use 
to  which  the  land  is  put,  as  on  its  situation,  and  whether  it  is 

1  Commonwealth  y.  Woods,  44  Pa.  St.  113;  Sigler  v.  Fuller,  34  N.  J. 
Law,  227  ;  Agurs  v.  The  Mayor,  35  Id.  172. 

2  Kelly  V.  Pittsburg,  85  Pa.  St.  170. 

8  Washington  Avenue,  69  Pa.  St.  362;  The  City  v.  Rule,  93  Id.  15. 
4  Seely  v.  The  City  of  Pittsburg,  82  Pa.  St.  366. 
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SO  far  surrounded  by  buildings  that  it  can  justly  be  regarded 
as  urban.^ 

The  burden  of  proof  is  on  those  who  assert  that  a  work 
undertaken  for  the  common  good  can  properly  be  thrown  on 
individuals ;  ^  and  such  an  assessment  is  clearly  unconstitu- 
tional unless  it  is  shown  or  appears  that  there  is  some  local  or 
specific  benefit  which  takes  the  case  out  of  the  general  rule.^ 
To  render  an  outlay  for  the  genie ral  good  a  specific  charge 
on  property  in  a  particular  locality,  it  must  consequently 
appear  in  evidence  or  by  a  necessary  intendment  that  there 
is  a  gain  which  compensates  the  burden.* 

The  presumption  of  benefit  may,  as  we  have  seen,  be  con- 
clusive when  the  question  grows  out  of  the  opening,  grading, 
and  paving  of  a  street  in  a  town ;  but  an  attempt  to  charge 
a  rural  neighborhood  on  like  grounds  may  be  resisted  by 
showing  that  the  work  is  for  the  benefit  of  the  general  public 
and  without  any  local  advantage  to  the  owners  of  the  adja- 
cent land  that  can  render  it  just  to  compel  them  to  bear  the 
cost.^ 

When  the  street  has  once  been  opened  and  put  in  a  condi- 
tion for  public  use,  the  power  is  exhausted,  or,  to  speak  more 
accurately,  there  is  no  such  local  or  peculiar  advantage  from 
subsequent  alterations  or  repairs  as  will  justify  the  imposition 
of  the  cost  on  the  adjacent  land  ;  and  it  must  consequently  be 
defrayed  by  the  community  as  a  whole.^ 

In  Hammett  v.  Philadelphia,  a  wooden  pavement  which 
had  been  laid  on  one  of  the  principal  avenues  of  Philadelphia 
wore  out.  The  street  was  repaved  with  Belgian  blocks,  and 
liens  were  filed  against  the  premises  on  either  side  for  the 

1  Craig  V.  The  City  of  Philadelphia,  89  Pa.  St.  265. 
.      2  Beckert  v.  City  of  Allegheny,  85  Pa.  St.  193. 

»  Craig  V.  The  City  of  Philadelphia,  89  Pa.  St.  270. 

*  Root's  Case,  9  Philad.  553  ;  77  Penn.  276  ;  The  Tidewater  Co.  v. 
Coster,  3  C.  E.  Green,  518  ;  In  re  Saw-mill  Bridge,  85  Pa.  St.  163  ; 
Louisville  v.  The  Mill  Co.,  3  Bush,  416. 

5  Craig  V.  The  City  of  Philadelphia,  89  Pa.  St.  265,  270  ;  In  re  Saw- 
mill  Bridge,  85  Pa.  St.  163. 

«  Hammett  v.  The  City  of  Philadelphia,  65  Pa.  St.  146  ;  Wistar  v. 
Philadelphia,  80  Id.  505. 
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cost,  which  were  set  aside  on  the  ground  that  the  owners  or 
those  under  whom  they  claimed  having  already  paid  for  the 
opening  and  construction  of  the  street,  the  city  must  keep  it 
in  repair,  and  that  the  outlay  conferred  no  benefit  that  could 
justly  be  regarded  as  peculiar  to  them  or  which  their  fellow- 
citizens  did  not  share.  "  The  original  paving  of  a  street," 
said  Sharswood,  J.,  in  giving  judgment,  "  brings  the  prop- 
erty bounding  upon  it  into  the  market  as  building-lots.  Be- 
fore that  it  is  a  road,  not  a  street.  It  is  therefore  clearly  a 
local  improvement,  with  benefits  almost  exclusively  peculiar 
to  tjie  adjoining  properties.  But  when  a  street  is  once 
opened  and  paved,  and  thus  assimilated  with  the  rest  of  the 
city  and  made  part  of  it,  all  the  particular  benefits  to  the 
locality  have  been  received  and  enjoyed.  Repairing  streets 
is  as  much  a  part  of  the  ordinary  duties  of  a  municipality  for 
the  general  good  as  cleaning,  watching,  and  lighting.  It 
would  lead  to  monstrous  injustice  and  inequality  should  such 
general  expenses  be  provided  for  by  local  assessments.'* 
For  like  reasons,  while  the  owner  of  an  abutting  lot  may  be 
required  to  grade  his  sidewalk  in  conformity  to  the  grade  of 
the  street  as  originally  established,  he  is  under  no  obligation 
to  raise  it  subsequently  for  the  purpose  of  bringing  it  to  a 
level  with  the  roadway.^ 

It  has  been  decided,  in  accordance  with  this  principle,  that 
the  cost  of  erecting  a  bridge  cannot  ordinarily  be  thrown  on 
the  owners  of  the  adjacent  land,  although  the  bridge  is  a  con- 
tinuation of  the  street  in  which  they  live,  and  essential  to  its 
completeness  as  a  thoroughfare.  The  court  held  that  it  was 
impossible,  from  the  very  nature  of  the  case,  that  anything 
approaching  to  accuracy  could  be  attained  in  such  an  assess- 
ment, and  the  jurors  obviously  ought  not  to  proceed  con- 
jecturally,  or  assess  persons  who  were  benefited  in  different 
degrees  at  the  same  rate.^ 

It  seems,  moreover,  that  the  owners  of  marsh  or  meadow 
land  cannot  be  legislatively  compelled  to  build  dikes  or 
embankments  at  their  own  expense,  nor  can  the  work  be 

1  The  City  of  Louisville  c.  The  Mill  Co.,  3  Bush,  416. 

2  In  re  Saw-mill  Bridge,  85  Pa.  St.  163. 
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executed  by  the  State  and  the  entire  cost  imposed  on  them.^ 
If  such  a  work  concerns  the  public,  it  should  be  done  at  the 
public  cost,  and  the  owners  assessed  for  the  increased  value 
given  to  their  land. 

The  right  to  impose  such  a  duty  and  enforce  it  through 
the  courts  has  nevertheless  been  vindicated  in  Massachusetts 
on  the  ground  that  where  parties  are  jointly  interested,  and 
will  be  losers  if  they  do  not  act  together  for  their  common 
good,  there  is  a  natural  obligation,  and  the  law  may  carry  it 
into  effect.2 

There  are,  nevertheless,  instances  which  cannot  easily  be 
reconciled  with  the  above  principles  or  an  accurate  concep- 
tion of  what  constitutes  equality  in  taxation.  When  we  are 
told  that  the  cost  of  a  work  which  concerns  the  community 
may  be  thrown  wholly  or  for  the  greater  part  on  a  particular 
town  or  county,  on  a  vague  presumption  that  it  will  be  ad- 
vantageous to  the  inhabitants  or  property  owners,  without 
inquiry  whether  there  is  such  an  excess  of  local  benefit  as  to 
justify  the  unequal  distribution  of  the  burden,  we  cannot  but 
feel  that  the  exception  is  enlarged  beyond  just  bounds,  and 
to  an  extent  that  subverts  the  rule. 

In  Sharpless  v.  The  Mayor,  ^  an  Act  of  Assembly  authoriz- 
ing the  Councils  of  Philadelphia  to  subscribe  to  the  stock  of 
a  railway  which,  though  running  through  a  distant  section  of 
the  State,  connected  with  another  railway  that  led  to  the  city, 
was  held  valid  because  Philadelphia  was  interested  in  what- 
ever promoted  the  welfare  of  Pennsylvania  and  would  bring 
trade  to  her  doors ;  and  the  court  could  not  judge  of  the 
extent  of  that  interest,  or  decide  that  it  did  not  equal  the 
burden  imposed  by  the  tax.  A  tax  agreeably  to  the  view 
taken  by  Chief-Justice  Black  must  be  deemed  valid  unless  it 
is  for  a  purpose  in  which  the  community  so  charged  has  pal- 
pably no  interest,  or  it  is  apparent  that  the  duty  is  imposed 
for  the  benefit  of  others,  and  would  be  so  pronounced  at  the 
first  blush. 

1  Philadelphia  v.  Scott,  81  Pa.  St.  80. 

2  Davidson  v.  New  Orleans,  96  U.  S.  97  ;  ante,  289. 
8  21  Pa.  St.  147. 
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The  Chief-Justice  seems  to  have  thought  that  if  there  was 
any  benefit  it  was  decisive  of  the  question,  and  the  court 
could  not  judge  of  the  amount,  contrary  to  the  rule  that  to 
warrant  local  taxation  there  must  be  some  advantage  which 
is  peculiar  to  the  locality  and  in  excess  of  that  derived  by  the 
community  at  large.  It  is  immaterial  that  the  tax  was  not 
imposed  directly,  but  through  the  municipality,  because  a 
municipal  corporation  is  simply  an  agency  for  the  convenient 
administration  of  the  government,  and  can  do  nothing  which 
the  legislature  may  not  do  directly. 

In  Kirby  v.  Shaw^  the  court  went  still  farther,  and  sus- 
tained a  law  imposing  the  entire  cost  of  rebuilding  a  county 
court-house  which  had  been  destroyed  by  fire,  on  the  borough 
in  which  it  stood,  on  the  assumption  that  the  inhabitants 
would  be  benefited  by  the  expenditure  of  the  money,  and  by 
the  influx  of  witnesses  and  suitors. 

So  a  city  may,  agreeably  to  a  decision  of  the  Supreme 
Court  of  the  United  States,  be  compelled  to  defray  the  cost 
of  improving  the  navigation  of  the  bay  on  which  it  is  situ- 
ated, although  the  State  will  also  gain  by  the  completion 
of  the  work .2 

The  decisions  in  New  York  are  not  less  at  variance  with 
the  doctrine  that  the  benefit  should  be  co-extensive  with  the 
burden,  and  that  local  taxation  which  contravenes  this  rule 
is  invalid.  The  question  arose  in  Thomas  v,  Leland  ^  under 
a  law  appointing  commissioners  and  authorizing  them  to 
"assess  the  sum  of  $il,000  upon  the  owners  of  all  the  real 
estate  situated  in  the  city  of  Utica,  in  proportion  to  the 
benefits  which  each  shall  be  deemed  to  have  acquired  by  the 
location  of  the  northern  termination  of  the  Chenango  Canal 
in  the  city  of  Utica,  as  nearly  as  the  same  can  be  esti- 
mated." Here,  as  in  the  case  of  The  Saw-mill  Bridge, 
already  cited,  the  commissioners  were  instructed  to  ascertain 
that  which  from  its  nature  was  insusceptible  of  computation. 
The  statute  was  nevertheless  held  to  be  constitutional,  and 

1  19  Pa.  St.  258. 

2  The  County  of  Mobile  v.  Kimball,  102  U.  S.  691. 
«  24  Wend.  65. 
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the  assessment  sustained  as  a  legitimate  exercise  of  the 
power  of  taxation.  The  decision  was  cited  and  relied  on  in 
The  People  v.  The  Mayor  of  Brooklyn,^  and  the  case  of 
Gordon  v.  Corners  ^  is  to  the  same  effect. 

In  Gordon  v.  Corners  an  act  was  passed  providing  for  the 
establishment  of  four  normal  or  training-schools  for  the  entire 
State,  and  authorizing  the  trustees  of  Buckport  to  levy  the 
amount  requisite  for  building  one  of  them  in  that  town  by 
taxation,  or  borrowing  the  money  on  the  bonds  of  the  town. 
The  court  held  that  the  legislature  ought,  as  far  as  was  prac- 
ticable in  exercising  the  power  of  taxation,  to  apportion  the 
tax  according  to  the  benefit  which  the  tax-payer  will  pre- 
sumably derive  from  the  object  to  which  the  proceeds  are 
applied.  The  duty  was  nevertheless  discretionary,  and  in 
the  absence  of  an  explicit  constitutional  provision  its  exer- 
cise could  not  be  reviewed  by  the  judiciary.  Were  one  class 
or  district  arbitrarily  required  to  pay  the  expenses  of  the 
State,  or  for  a  benefit  conferred  upon  another,  the  provisions 
that  property  shall  not  be  taken  by  virtue  of  the  right  of 
eminent  domain  without  compensation,  and  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law, 
would  no  doubt  protect  the  citizen  from  impositions  nomi- 
nally in  the  form  of  taxes,  but  which  were  in  fact  forced 
loans  or  confiscation.  The  general  expenses  of  the  State 
could  not  therefore  be  levied  on  a  single  town,  or  the  people 
of  one  locality  compelled  to  pay  for  a  benefit  conferred  upon 
another  which  bore  no  part  of  the  burden.  To  raise  such  a 
constitutional  question  it  must,  however,  be  apparent  that 
the  legislature  had  proceeded  arbitrarily,  without  an  attempt 
at  equalization  or  apportionment,  and  not  merely  that  they 
had  arrived  at  an  erroneous  conclusion.  In  the  case  in  hand, 
the  cost  of  maintaining  the  school  was  not  thrown  on  Buck- 
port,  it  was  merely  required  to  furnish  the  land  and  build- 
ings ;  and  if  the  quota  of  the  district  was  not  filled,  the 
children  of  the  inhabitants  were  to  have  a  preference.  It 
could  not,  therefore,  be  said  judicially  that  there  was  such 

1  4  Comstock,  419.  2  47  jjj.  y.  608. 
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an  entire  want  of  interest  as  to  render  the  tax  manifestly 
invalid. 

The  true  view  would  seem  to  be  the  direct  opposite,  —  that 
the  cost  of  a  public  work  can  be  imposed  on  particular  classes 
or  localities  so  far  only  as  the  benefit  which  they  receive 
exceeds  that  derived  by  the  rest  of  the  community,  which 
should  be  ascertained  by  some  appropriate  means,  and  cannot 
be  arbitrarily  determined  by  the  legislature,  nor  without  an 
opportunity  for  the  parties  interested  to  be  heard  in  their 
own  behalf.  A  law  directing  that  the  contract  price  •  or 
amount  expended  for  the  dikes,  drains,  sluices,  pumps, 
engines,  etc.,  requisite  for  draining  an  extensive  marsh  shall 
be  assessed  "  in  a  just  proportion  on  the  land  so  reclaimed," 
is  therefore  unconstitutional,  because  the  criterion  is  not 
what  the  work  will  cost,  but  how  much  the  lands  in  question 
are  benefited ;  and  the  tax  may  well  be  $5  per  acre,  and  the 
increase  of  value  only  $4:}  For  like  reasons,  a  law  providing 
that  the  expense  of  paving  a  road-bed  shall  be  assessed  two 
thirds  on  the  abutting  properties,  and  the  remaining  third  on 
the  community  at  large,  has  been  held  unconstitutional  in 
New  Jersey,  because  the  question  whether  they  are  bene- 
fited, and  to  what  extent,  is  one  of  fact,  which  should  be 
determined  by  the  evidence,  and  not  according  to  a  fixed 
rule.2  Sidewalks  were,  on  the  contrary,  so  essential  to  the 
beneficial  enjoyment  of  the  premises  to  which  they  were  at- 
tached, that  they  might  properly  be  considered  as  appendages 
which  it  was  incumbent  on  the  owner  to  pave  and  keep  in 
order,  and  he  might  therefore  be  charged  with  the  entire  cost 
of  such  work  when  it  was  done  by  the  public. 

The  conclusion  to  be  drawn  from  the  main  current  of  deci- 
sions may  therefore  be  said  to  be  that,  notwithstanding  some 
apparent  exceptions,  local  assessments  are  constitutional  only 
when  imposed  to  pay  for  local  improvements  clearly  confer- 
ring local  benefits  on  the  property  so  assessed,  and  to  the 
extent  of  those  benefits.     They  cannot  be  imposed  when  the 

*  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  518;  ante,  288. 
2  Agurs  V.  The  Mayor,  35  N.  J.  Law,  172  ;  37  Id.  415.     (In  37  N.  J. 
Law,  the  plaintiff's  name  is  Agens.) 
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improvement  is  for  the  general  good,  without  an  excess  of 
local  benefit  to  justify  the  charge. 

Assessment  —  or,  in  other  words,  a  proceeding  intended  to 
ascertain  for  how  much  and  according  to  what  rate  or  valua- 
tion each  man  or  thing  is  answerable — is  a  preliminary  step 
without  which  taxation  may  readily  degenerate  into  confisca- 
tion. If  a  uniform  tax  of  one  hundred  dollars  may  be  laid  on 
houses,  without  regard  to  their  real  value  or  location,  which 
is  by  no  means  clear,  a  man  cannot  be  taxed  as  the  owner 
of  a  house  without  inquiry  into  the  fact,  and  an  opportunity 
to  come  forward  and  show  that  it  does  not  belong  to  him. 

Agreeably  to  the  view  taken  by  the  Supreme  Court  of  the 
United  States,  the  assessment  of  property  for  taxation  is 
administrative  rather  than  judicial,  and  does  not  require  that 
the  parties  interested  should  be  present  or  summoned  to 
appear ;  and  a  tax  which  is  wanting  in  these  particulars  will 
not  therefore  be  set  aside  as  a  taking  of  property  without 
due  process  of  law.^  All  that  justice  requires  is  that  the 
tax-payer  should  have  notice  of  the  rate  or  amount  for  which 
he  is  assessed,  and  of  the  time  and  place  at  which  he  may 
appeal ;  and  if  this  course  is  pursued,  the  Constitution  will 
exact  nothing  more.^  Such  undoubtedly  is  the  rule  where  the 
tax  is  in  rem  for  a  sum  definitely  prescribed,  and  imposes  no 
personal  obligation.^  It  is  moreover  settled  that  the  citizen 
may  be  required  to  take  notice  of  the  time  and  place  fixed 
by  the  legislature  for  the  performance  of  a  duty  which  con- 
cerns him  individually ;  and  where  a  tax  was  challenged  for 
want  of  notice  and  a  hearing,  the  court  held  that  since  the 
day  for  the  meeting  of  the  board  was  fixed  by  law,  as  its 
sessions  were  not  secret,  and  as  any  one  might  have  appeared 
before  it  to  have  an  error  corrected,  the  assessment  was 
valid,  and  the  tax-payer  could  not  complain  that  he  was 
not  actually  informed.'*  The  authorities  also  concur  that  the 
want  of  a  preliminary  notice  is  immaterial  if  the  party  inter- 

1  McMillen  v.  Anderson,  95  U.  S.  37. 

2  Davidson  v.  New  Orleans,  96  U.  S.  97 

8  Hagar  v.  The  Reclamation  District,  111  U.  S.  701,  709. 
4  The  State  Railroad  Cases,  92  U.  S.  575,  610. 
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ested  has  an  opportunity  to  be  heard  at  a  subsequent  stage 
of  the  proceedings ;  and  when  the  statute  expressly  or  imph- 
edly  provides  that  the  tax  shall  be  collected  by  a  suit,  and 
open  to  any  objection  that  could  have  been  made  in  the  first 
instance,  there  is  no  ground  for  an  objection  that  the  pro- 
ceeding is  without  due  process  of  law.^ 

It  is  none  the  less  true  that  where  the  duty  of  assessors 
is  to  ascertain  the  absolute  or  relative  value  of  taxable  prop- 
erty, or  determine  what  proportion  an  individual  is  to  bear 
of  a  common  burden,  their  function  is  judicial,  and  he  must 
have  such  notice  as  will  give  him  an  opportunity  to  be  heard.^ 

Every  exercise  of  the  power  of  taxation  involves  two 
questions:  Is  there  a  corresponding  benefit?  What  is  each 
man's  «liare  ? 

When  the  tax  is  general,  and  the  proceeds  flow  into  the 
coffers  of  the  State,  the  presumption  is  that  they  will  be  so 
applied  as  to  compensate  the  burden,  and  the  courts  cannot 
ordinarily  inquire  whether  the  legislature  has  fulfilled  its 
duty  in  this  regard ;  but  it  is  still  requisite  to  make  an  appor- 
tionment among  the  persons  concerned,  and  in  so  doing  to 
ascertain  what  they  own,  and  how  much  it  is  worth.  If  such 
an  inquiry  is  not  judicial,  it  may  result  in  a  pecuniary  obli- 
gation which  is  as  definite  and  conclusive  as  a  judgment,  and 
is  consequently  within  the  scope  of  the  time-honored  pro- 
vision that  property  shall  not  be  taken  without  due  process 
of  law,  which  would  be  of  little  value  if  it  could  be  evaded 
by  designating  the  taking  as  a  tax.  The  legislature  may 
declare  that  land  or  that  chattels  shall  be  taxed,  and  accord- 
ing to  what  rate,  and  no  power  short  of  the  popular  will  can 
reverse  the  decree ;  but  if  they  go  farther,  and  charge  indi- 
viduals or  classes  without  providing  some  proper  means  of 
ascertaining  whether  they  are  in  fact  liable,  the  attempt  will 

1  Davidson  v.  New  Orleans,  96  U.  S.  97,  104;  Hagar  v.  The  Reclama- 
tion District,  111  Id.  701,  711;  Kentucky  R.  R.  Tax  Cases,  115  Id.  321, 
325. 

2  The  State  v.  Jersey  City,  24  N.  J.  Law,  662;  The  State  v.  Morris- 
town,  33  Id.  57;  Barhyte  v.  Shepherd,  35  N.  Y.  238;  Williams  v.  Weaver, 
78  Id.  30;  Philadelphia  v.  Scott,  81  Penn.  80. 
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contravene  the  principle  that  no  man  should  be  deprived  of 
any  valuable  right  without  a  hearing,  and  may  be  frustrated 
by  the  judiciary .^ 

It  may  accordingly  be  regarded  as  established  that  taxation 
implies  such  an  apportionment  as  will  distribute  the  burden 
equally  among  all  persons  in  like  case,  and  that  the  legislature 
can  no  more  make  an  assessment  under  which  property  may 
be  taken  and  sold  than  it  could  render  a  decree  that  might 
be  attended  with  the  same  result.  This  principle  antedates 
Magna  Charta,  and  would  be  recognized  by  every  man  who 
is  sensible  to  the  claims  of  natural  justice,  though  it  had  never 
been  embodied  in  written  constitutions  or  vindicated  by 
judges.2 

It  is,  or  should  be,  settled,  agreeably  to  these  decisions, 
that  the  assessment  of  persons  or  property  for  taxation  is 
judicial  in  effect,  if  not  in  form,  and  subject  to  the  general 
rule  that  proceedings  shall  not  be  ex  parte,  nor  without  due 
warning  to  all  concerned.^ 

Whatever  the  rule  may  be  when  the  tax  is  general,  and 
will  presumably  be  compensated  by  the  appropriation  of  the 
proceeds,  there  can  be  little  doubt  that  local  taxation,  de- 
pending for  its  constitutionality  on  the  existence  of  some 
special  benefit,  and  to  be  apportioned  according  to  the  ad- 
vantage so  conferred,  should  be  based  on  an  assessment  not 
made  legislatively,  but  through  some  proceeding  in  accord- 
ance with  the  immutable  principle  that  no  man  shall  be 
injured  in  his  person  or  estate  without  a  hearing.* 

Such  taxation  not  only  involves  an  inquiry  into  facts  that 
cannot  be  duly  ascertained  without  the  production  of  wit- 
nesses, and  an  argumentative  consideration  of  their  testimony 
that  would   seriously  embarrass  and  delay  legislation,  but 

1  Washington  Avenue,  69  Pa.  St.  352 ;  Stuart  v.  Palmer,  74  N.  Y.  183. 

2  Stuart  V.  Palmer,  74  N.  Y.  183,  189,  191;  Washington  Avenue,  69 
Pa.  St.  352,  362. 

*  The  Trustees  of  the  New  York  Protestant  Episcopal  School,  31 
N.  Y.  574;  In  the  matter  of  Ford,  6  Lansing,  92;  Ireland  v.  Rochester, 
51  Barb.  414;  Clark  v.  Norton,  49  N.  Y.  243. 

4  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green  (18  N.  J.  Eq.),  518;  Scott 
V.  Philadelphia,  81  Pa.  St.  80. 
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transcends  the  legislative  province,  which  is  to  lay  down 
rules,  and  not  to  determine  what  things  or  persons  are  within 
their  scope,  and  is  at  variance  with  the  constitutional  dis- 
tribution of  the  functions  of  government  among  its  several 
branches,  which  operates  as  an  implied  restraint  on  each,  even 
when  their  authority  is  absolute  as  a  whole. ^  The  law  was 
so  held  in  Agurs  v.  The  Mayor,^  reversing  the  judgment  of 
the  court  below,  and  virtually  overruling  Sigler  v.  Fuller.^ 
This  is  the  more  true  because  the  existence  of  the  power 
depends  in  such  cases  on  a  preliminary  inquiry,  —  Is  there  a 
benefit  which  justifies  the  tax?  And  unless  this  is  self- 
evident  or  duly  ascertained,  the  act  is  void. 

The  question  was  ably  considered,  and  placed  on  what 
would  seem  to  be  the  true  basis,  in  the  case  of  Stuart  v. 
Palmer.^  "  It  [the  legislature]  may  impose  taxes,"  said  the 
court,  "  upon  all  property  within  the  State  ;  and  in  such 
cases  the  owners  are  supposed  to  receive  a  compensation  for 
the  burdens  thus  imposed  in  the  protection  and  benefits  of 
the  government  under  which  they  live.  It  may  impose  taxes 
upon  local  divisions  of  the  State  for  the  purpose  of  local 
government,  and  all  the  citizens  residing  in  the  locality  mubt 
bear  the  burdens,  as  they  all  receive  the  benefits  of  the  local 
government.  It  may  cause  or  authorize  local  improvements 
to  be  made,  and  authorize  the  expense  thereof  to  be  assessed 
upon  the  lands  benefited  thereby ;  but  in  all  cases  there  must 
be  apportionment  of  the  burdens,  either  among  all  the  prop- 
erty owners  of  the  State,  or  of  the  local  division  of  the  State, 
or  the  property  owners  specially  benefited  by  the  improve- 
ments. In  either  case,  if  one  is  required  to  pay  more  than 
his  share,  he  receives  no  corresponding  benefit  for  the  excess, 
which  may  properly  be  styled  extortion  or  confiscation.  A 
tax  or  assessment  upon  property  arbitrarily  imposed  with- 
out reference  to  some  system  of  just  apportionment  could  not 
be  upheld.  Assessments  for  the  local  improvements  can  be 
justified  only  upon  the  theory  that  the  lands  upon  which  they 

1  Rutherford's  Case,  72  Pa.  St.  82,  85;  Stuart  v.  Palmer,  74  N.  Y.  188. 

2  35  N.  J.  Law,  172;  37  Id.  415;  see  ante,  p.  310. 

8  34  N.  J.  Law,  227.  *  74  N.  Y.  188. 
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are  laid  are  specially  benefited  by  the  improvements  for 
which  they  are  laid,  and  hence  ought  to  bear  the  burden 
rather  than  property  generally ;  and  if  a  law  should  authorize 
such  assessments  to  be  laid  without  reference  to  benefits,  it 
would  either  take  property  for  the  public  good  without  com- 
pensation, or  it  would  take  property  from  one  person  for  the 
direct  benefit  of  another ;  and  in  either  aspect  it  would  be 
unconstitutional.^ 

"  What  one  pays  for  taxes  and  assessments  is  taken  for 
the  public  good,  and  can  be  justified  upon  no  other  theory. 
Private  property  cannot  be  taken  for  private  purposes,  even 
under  the  legislative  power  of  taxation.^  Taxation  and  as- 
sessment imply  apportionment.  Each  person  must  share  the 
burdens  of  taxation  and  assessment  equally  with  all  others 
in  like  manner.  It  must  be  conceded  that  property  cannot 
be  taken  by  the  right  of  eminent  domain  without  some  notice 
to  the  owner,  or  some  opportunity  on  the  part  of  the  owner, 
at  some  stage  of  the  proceeding,  to  be  heard  as  to  the  com- 
pensation to  be  awarded  him.  An  act  of  the  legislature, 
arbitrarily  taking  property  for  the  public  good,  and  fixing 
the  compensation  to  be  paid,  could  not  be  upheld.  There 
would  in  such  case  be  the  absence  of  that '  due  process  of 
law'  which  both  the  Federal  and  State  Constitutions  guarantee 
to  every  citizen.  Can  it  be  that  when  the  public  takes  land 
for  a  public  highway  the  owners  thereof  are  entitled  to  a 
hearing  as  to  the  compensation  which  they  are  to  receive, 
and  yet  that  the  lands  on  both  sides  of  the  highways  may  be 
assessed  to  pay  such  compensation  to  their  entire  value  with- 
out any  opportunity  on  the  part  of  the  owners  to  be  heard? 
The  legislature  can  no  more  arbitrarily  impose  an  assessment 
for  which  property  may  be  taken  and  sold  than  it  can  render 
a  judgment." 

1  Kirby  v.  Shaw,  19  Penn.  258;  Schenley  v.  Commonwealth,  36  Id.  29; 
Washington  Avenue,  69  Id.  360;  Patterson  v.  Society,  etc.,  24'  N.  J.  Law, 
385;  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  519;  In  the  matter  of  the 
Drainage  of  Lands,  35  N.  J.  497;  St.  John  v.  East  St.  Louis,  50  111.  92; 
Lee  y.  Ruggles,  62  Id.  427;  In  the  matter  of  Albany  Street,  11  Wend. 
149;  Litchfield  v.  Vernon,  41 N.  Y.  123. 

«  Weisner  v.  Village  of  Douglass,  64  N.  Y.  91. 
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The  point  arose  in  the  case  of  Washington  Avenue,^  un- 
der a  law  providing  for  the  election  of  commissioners  to  con- 
struct a  macadamized  road  ten  miles  in  length  through  the 
open  country  near  Pittsburg,  and  assess  the  cost  on  land 
within  half  a  mile  on  either  side,  at  the  rate  of  six  dollars  per 
acre  as  regarded  certain  parts,  and  at  three  dollars  per  acre 
as  to  certain  other  parts.  The  court  held  that  an  assess- 
ment thus  made  was  onerous  and  unreasonable,  and  sub- 
verted private  rights  for  the  advantage  of  the  public  and  of 
individuals  who  bore  no  part  of  the  burden.  It  was,  in  fact, 
nothing  more  than  a  law  to  coerce  certain  land-owners  to 
pay  for  a  public  improvement  in  which  their  interest  was  no 
greater  than,  and  in  some  instances  not  so  great  as,  that  of 
many  others  who  were  not  required  to  contribute.  In  this 
instance  the  apportionment  was  made  legislatively;  but  the 
result  will  be  the  same  where  it  is  intrusted  to  commissioners, 
without  providing  for  the  hearing  to  which  the  citizen  is  of 
right  entitled. 

In  Stuart  v.  Palmer  it  had  been  enacted  that  three  persons 
appointed  by  the  Supreme  Court  should  open  and  pave  an 
avenue  through  the  town  of  New  Lots  in  King's  County,  New 
York,  "  take  such  land  as  was  requisite,  estimate  the  value 
thereof,  award  damages  to  the  owners,  and  assess  the  amount 
on  the  lands  benefited  by  the  opening  of  the  avenue  in  pro- 
portion to  the  benefits."  ^  No  notice  of  any  kind  was  given 
to  the  complainant  or  the  other  property  owners;  but  the 
Supreme  Court  held  that  notice  was  not  requisite,  and  con- 
firmed the  assessment.  The  case  was  then  taken  on  an 
appeal  to  the  court  of  last  resort,  which  pronounced  the  pro- 
ceeding invalid,  as  springing  from  a  defective  root.  It  was 
not  enough  that  the  parties  might,  or  in  fact  did,  have  the 
hearing  as  a  favor,  which  was  theirs  b}^  right,  nor  was  it 
material  that  the  assessment  was  just,  and  worked  no  wTong. 
The  constitutionality  of  a  statute  depended,  not  on  what  was 
done  under  it,  but  on  what  it  provided  for  or  allowed.     The 

1  69  Pa.  St.  352. 

2  Rutherford's  Case,  72  Pa.  St.  82;  Philadelphia  v.  Scott,  81  Id.  81; 
Stuart  V.  Palmer,  74  N.  Y.  183. 
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legislature  might  prescribe  the  kind  of  notice  and  the  mode 
of  giving  it ;  but  notice  in  some  form  was  essential  to  the 
validity  of  any  proceeding  that  affected  the  rights  or  prop- 
erty of  the  citizen. 

It  results  from  the  same  principle  that  in  assessing  such  a 
tax,  regard  must  be  had  to  benefit  as  distinguished  from  cost; 
and  an  act  charging  the  land-owners  of  a  locality  with  the 
contract  price  of  a  public  work  will  be  unconstitutional, 
although  it  is  to  be  apportioned  or  distributed  in  the  ratio 
of  the  increase  of  value  or  other  advantages  respectively 
conferred.^ 

It  has,  notwithstanding,  been  held  that  when  the  local  ad- 
vantage is  manifest  and  indisputable,  there  is  no  need  of 
inquiry,  and  the  legislature  may  direct  that  the  cost  of  a 
work  which  concerns  the  entire  locality  shall  be  levied  gen- 
erally upon  the  inhabitants,  or  even  charge  the  sewers,  cul- 
verts, and  paving  which  are  necessary  for  the  completion  of 
a  street,  on  the  lands  on  either  side  according  to  frontage,  as 
being  as  near  an  approximation  to  their  share  of  the  excess 
of  benefit  as  could  be  attained,  by  summoning  a  jury  and 
hearing  the  testimony  of  experts.^  Such  cases  are  excep- 
tional, and  the  rule,  as  has  been  already  stated,  is  the  reverse.^ 

To  render  a  tax  on  property  valid,  the  thing  or  the  person 
to  whom  it  belongs  must  be  amenable  to  the  authority  of  the 
government  which  lays  the  tax.*  Jurisdiction  is  as  essential 
to  taxation  as  to  the  validity  of  a  judgment ;  and  the  assessment 
of  an  individual  at  a  given  rate  as  the  owner  of  a  watch,  car- 
riage, or  horse,  is  in  effect  a  judgment  which  may  be  enforced 
by  a  levy  and  sale  of  his  effects.  Where  it  does  not  exist,  the 
imposition  of  a  tax  is  ultra  vires  and  invalid.     The  legislature 

1  The  Tidewater  Co.  v.  Coster,  3  C.  E.  Green,  518. 

2  Sigler  V.  Fuller,  34  N.  J.  Law,  227;  Commonwealth  v.  Woods,  44 
Pa.  St.  113. 

«  In  re  Washington  Avenue,  69  Pa.  St.  352,  361 ;  Craig  u.  Philadelphia, 
89  Pa.  St.  269;  Seeley  v.  Pittsburg,  82  Pa.  St.  360;  Agurs  v.  The  Mayor, 
35  N.  J.  Law,  172. 

*  Chicago  R.  R.  Co.  v.  The  Commonwealth,  16  P.  F.  Smith,  73;  Com- 
monwealth t^  Standard  Oil  Co.,  101  Pa.  119, 145;  The  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  19G. 
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can  no  more  lay  a  burden  on  persons  or  property  in  another 
State  or  country  than  it  can  regulate  or  control  them  in  any 
other  particular ;  and  such  a  law  is  as  nugatory  as  if  it  were 
expressly  inhibited  by  the  Constitution.^  Hence  a  company 
chartered  by  another  State,  and  constructively  domiciled 
there,  can  be  taxed  for  so  much  only  of  its  property  or  busi- 
ness as  exists  or  is  transacted  in  the  State  which  lays  the 
tax.2 

If  the  property  is  in  the  State  it  may  be  taxed,  although 
the  owner  resides  elsewhere  ;^  or  the  owner  may  be  taxed  ir- 
respective of  the  situation  of  the  property,  even  if  he  is  a  trus- 
tee, agent,  or  executor,  and  the  persons  beneficially  interested 
are  beyond  the  jurisdiction.*  Were  a  State  to  enact  that  resi- 
dents should  be  taxed  in  proportion  to  the  value  of  their 
property,  wherever  situated,  and  though  consisting  of  lands  in 
another  jurisdiction,  the  law  might  be  impolitic  and  unjust, 
but  seemingly  would  not  be  against  any  constitutional  pro- 
hibition, or  invalid.  Such  taxes  are  not  so  much  personal, 
as  a  charge  on  property  through  the  exercise  of  jurisdiction 
over  the  person.  But  a  State  may  impose  a  poll  or  strictly 
personal  tax  without  reference  to  property  or  tax  on  the 
franchise  of  an  incorporated  company,  which  is  personal, 
and  may  be  valid  whether  their  capital  is  or  is  not  liable  to 
taxation.^ 

Though  personal  property  may  be  taxed  in  the  place 
where  it  is  situated,  it  is  in  contemplation  of  law  attached  to 

1  The  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  208;  St. 
Loais  V.  The  Ferry  Co.,  11  Wallace,  423;  The  Railroad  Co.  v.  Pennsyl- 
vania, 15  Id.  300. 

2  St.  Louis  u.  The  Ferry  Co.,  11  Wallace,  423;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196;  Hayes  v.  The  Pacific  Steamship  Co.,  17 
Howard,  596;  The  Commonwealth  v.  The  Standard  Oil  Co.,  101  Pa. 
119. 

8  Hoyt  V.  The  Commissioners,  23  N.  Y.  224 ;  Finley  v.  Philadelphia, 
32  Penn.  381;  Catlen  v.  Hall,  21  Vt.  152. 

4  Hoyt  V.  The  Commissioners,  23  N.  Y  224,  227,  232;  Catlin  v.  Hall, 
21  Vt.  152. 

5  Society  for  Savings  v.  Coite,  6  Wallace,  594;  Provident  Insurance 
Co.  V.  Massachusetts,  lb.  611. 
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the  person  of  the  owner,  and  open  to  taxation  by  the  State 
in  which  he  resides  ;  and  shares  of  stock  must  be  taxed  there, 
because  they  have  no  tangible  existence  and  can  only  be 
reached  through  the  person  to  whom  they  belong.^  So  the 
residence  of  the  debtor  will  not  justify  the  imposition  of  a  tax 
on  a  creditor  who  is  a  citizen  of  another  State  or  foreign 
country,  because  dehitum  et  contractus  sunt  nullius  loci,  and 
the  situs  of  a  chose  in  action  depends  on  the  domicile  of  the 
person  to  whom  the  amount  is  due.^  If  such  taxation  may 
take  place  in  other  countries,  it  is  impracticable  in  the  United 
States,  because  the  creditor  is  beyond  the  reach  of  process ; 
and  requiring  the  debtor  to  pay  the  whole  or  any  part  of  what 
he  owes  into  the  State  treasury  would  impair  the  obligation 
of  the  contract. 

A  statute  providing  that  all,  or  a  specific  class  of,  debtors 
shall  pay  the  State  a  certain  proportion  of  the  sum  due,  and 
charge  the  same  as  a  credit,  is  void  as  to  creditors  beyond 
the  jurisdiction  of  the  State  which  enacts  the  law,  because 
it  can  have  no  extra-territorial  operation  as  a  tax,  and  con- 
travenes the  creditor's  right  to  be  paid  in  full  if  regarded  as 
a  regulation  of  the  contract.  A  law  taxing  the  bonds  of 
railwa}'-  or  other  companies  held  by  non-residents,  and  requir- 
ing the  company  to  pay  the  tax  and  deduct  it  from  the 
accruing  interest,  is  consequently  inoperative  both  as  it 
regards  the  creditor  and  the  debtor,  although  secured  by  a 
mortgage  of  land  within  the  State ;  and  if  the  company  pays 
the  tax  it  must  bear  the  loss,  and  cannot  deduct  the  amount 
from  the  interest  due  on  the  bonds.^ 

"  Corporations,"  said  Field  J.,  "  may  be  taxed,  like  natural 
persons,  upon  their  property  and  business.  But  debts  owing 
by  corporations,  like  debts  owing  by  individuals,  are  not 
property  of  the  debtors  in  any  sense ;  they  are  obligations 
of  the  debtor,  and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  and  in  their  hands 
they  may  be  taxed.     To  call  debts  property  of  the  debtors 

1  The  Commonwealth  v.  The  Standard  Oil  Co.,  101  Pa.  119,  149. 

2  State  Tax  on  Foreign-held  Bonds,  15  Wallace,  300,  326. 
»  State  Tax  on  Foreign-held  Bonds,  15  Wallace,  317. 
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is  simply  to  misuse  terms.  All  the  property  there  can  be  in 
the  nature  of  things  in  debts  of  corporations  belongs  to  the 
creditors  to  whom  they  are  payable,  and  follows  their  dom- 
icile, wherever  that  may  be.  Their  debts  can  have  no 
locality  separate  from  the  parties  to  whom  they  are  due. 
This  principle  might  be  stated  in  many  different  ways,  and 
supported  by  citations  from  numerous  adjudications;  but  no 
number  of  authorities  and  no  forms  of  expression  could  add 
anything  to  its  obvious  truth,  which  is  recognized  upon  its 
simple  statement.  The  bonds  issued  by  the  railroad  com- 
pany in  this  case  are  undoubtedly  property,  but  property  in 
the  hands  of  the  holders,  not  property  of  the  obligors.  So 
far  as  they  are  held  by  non-residents  of  the  State,  they  are 
property  beyond  the  jurisdiction  of  the  State.  The  law 
which  requires  the  treasurer  of  the  company  to  retain  five 
per  cent  of  the  interest  due  to  the  non-resident  bondholder 
is  not,  therefore,  a  legitimate  exercise  of  the  taxing-power. 
It  is  a  law  which  interferes  between  the  company  and  the 
bondholder,  and  under  the  pretence  of  levying  a  tax  com- 
mands the  company  to  withhold  a  portion  of  the  stipulated 
interest  and  pay  it  over  to  the  State.  It  is  a  law  which  thus 
impairs  the  obligation  of  the  contract  between  the  parties. 
The  obligation  of  a  contract  depends  upon  its  terms  and  the 
means  which  the  law  in  existence  at  the  time  affords  for  its 
enforcement.  A  law  which  alters  the  terms  of  a  contract  by 
imposing  new  conditions,  or  dispensing  with  those  expressed, 
is  a  law  which  impairs  its  obligation  ;  for,  as  stated  on  another 
occasion,  such  a  law  relieves  the  parties  from  the  moral  duty 
of  performing  the  original  stipulations  of  the  contract,  and  it 
prevents  their  legal  enforcement.  The  act  of  Pennsylvania 
of  May  1,  1868,  falls  within  this  description.  It  directs  the 
treasurer  of  every  incorporated  company  to  retain  from  the 
interest  stipulated  to  its  bondholders  five  per  cent  upon 
every  dollar  and  pay  it  into  the  treasury  of  the  Common- 
wealth. It  thus  sanctions  and  commands  a  disregard  of  the 
express  provisions  of  the  contracts  between  the  company  and 
its  creditors.  It  is  only  one  of  many  cases  where,  under  the 
name  of  taxation,  an  oppressive  exaction  is  made  without 
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constitutional  warrant,  amounting  to  little  less  than  an  arbi- 
trary seizure  of  private  property.  It  is,  in  fact,  a  forced  con- 
tribution levied  upon  property  held  in  other  States,  where  it 
is  subjected,  or  may  be  subjected,  to  taxation  upon  an  esti- 
mate of  its  full  value. 

"  It  is  undoubtedly  true  that  the  actual  situs  of  personal 
property  which  has  a  visible  and  tangible  existence,  and  not 
the  domicile  of  its  owner,  will  in  many  cases  determine  the 
State  in  which  it  may  be  taxed.  The  same  thing  is  true  of 
public  securities  consisting  of  State  bonds  and  bonds  of  muni- 
cipal bodies,  and  circulating  notes  of  banking  institutions : 
the  former,  by  general  usage,  have  acquired  the  character  of, 
and  are  treated  as,  property  in  the  place  where  they  are  found, 
though  removed  from  the  domicile  of  the  owner ;  the  latter 
are  treated  and  pass  as  money  wherever  they  are.  But  other 
personal  property,  consisting  of  bonds,  mortgages,  and  debts 
generally,  has  no  situs  independent  of  the  domicile  of  the 
owner,  and  certainly  can  have  none  where  the  instruments, 
as  in  the  present  case,  constituting  the  evidences  of  debt,  are 
not  separated  from  the  possession  of  the  owners.  Cases  were 
cited  by  counsel  on  the  argument  from  the  decisions  of  the 
highest  courts  of  several  States  which  accord  with  the  views 
we  have  expressed."  ^ 

The  rule  that  a  tax  cannot  be  laid  extra-territorially  also 
precludes  a  State  from  taxing  vessels  which,  though  trading 
within  the  State,  are  owned  and  registered  elsewhere.  The 
vessel  cannot  be  taxed  specifically,  consistently  with  the  pro- 
hibition of  tonnage  duties,  and  the  owner  is  beyond  the  reach 
of  the  law.2 

To  render  things  or  persons  taxable,  their  situs^  domicile, 
or  residence  should  be  in  the  place  or  country  which  lays 
the  tax  ;  and  the  fact  that  chattels  or  individuals  are  found 
in  the  State  is  not  enough  if  they  are  in  transitu^  and 
came  or  were  brought  into  the  State  for  the  purpose  of 
being  carried  through  or  out  of  it,  or  seemingly  in  the  case 

1  Davenport  v.  The  Mississippi  &  Missouri  R.  R.  Co.,  12  Iowa,  539. 
a  Hays  v.  The  Pacific  Steamship  Co.,  17  Howard,  596. 
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of  chattels  in  order  to  be  sold  for  the  account  of  a  non- 
resident owner.i 

A  non-resident  will  not  become  liable  to  taxation  by  sta}^- 
ing  at  an  hotel  or  boarding-house  for  weeks  or  months,  nor 
will  a  vessel  by  touching  at  a  port  to  discharge  or  receive 
passengers  or  freight,  or  going  into  dock  for  repairs.^  Aside 
from  this  general  principle,  which  appears  broad  enough  to 
cover  railway  trains  passing  and  repassing  through,  but  not 
owned  in,  a  State,^  it  is  well  settled  that  whether  a  vessel, 
locomotive,  or  carriage  is  or  is  not  so  situated  that  it  may 
be  taxed  in  proportion  to  its  value  in  common  with  other 
property  of  the  same  class,  no  fee,  tax,  or  charge  can  be  laid 
or  demanded  for  the  privilege  of  using  it  as  a  means  of  inter^ 
state  or  foreign  commerce  ;  and  in  the  case  last  cited  a  charge 
of  fifty  dollars  on  each  Pullman  car  run  into  or  through 
Tennessee  was  held  invalid  on  the  above  grounds. 

The  subjects  of  taxation  are  persons,  property,  and  busi- 
ness, and  any  one  of  them  may  be  taxed  although  the  others 
are  beyond  the  jurisdiction  *  A  tax  may  consequently  be  laid 
on  the  receipts  or  profits  of  a  business,  irrespective  of  the 
residence  of  the  persons  by  or  on  whose  behalf  it  is  carried 
on  ;  and  the  carriage  of  freight  and  express  matter  is  none  the 
less  liable  to  taxation  because  the  carriers  are  not  subject  to 
the  authority  of  the  government  which  lays  the  tax.  When, 
however,  the  transportation  is  through  two  or  more  States, 
or  from  a  foreign  country,  it  comes  under  the  control  of 
Congress,  and  will  be  exempt  from  State  taxation.^ 

In  the  case  last  cited  the  suit  grew  out  of  a  tax  laid  by 
the  legislature  of  Pennsylvania  on  a  company  chartered  by 

1  See  Hoyt  v.  The  Commissioners,  23  N.  Y.  224 ;  The  Parker  Mills  v. 
The  Commission,  Id.  242  ;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa. 
119,  146;  Pickard  v.  The  Pullman  Car  Co.,  117  U.  S.  34,  46;  ante,  274. 

2  Morgan  v.  Parham,  16  Wallace,  471 ;  Hays  v.  The  Pacific  Mail  Steam- 
ship Co.,  17  Howard,  596;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196. 

8  Pickard  v.  Pullman  Car  Co.,  117  U.  S.  34,  36. 
*  The  Railroad  Co.  v.  Pennsylvania,  15  Wallace,  300. 
^  The  Gloucester  Ferry  Co.  v.  Pennsylvania,  98  Penn.  105;  114  U.  S. 
196. 
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New  Jersey,  whose  sole  business  consisted  in  ferrying  goods 
and  persons  across  the  Delaware  between  Gloucester  in  the 
latter  State  and  Philadelphia  in  the  former.  The  only  prop- 
erty belonging  to  the  company  in  Pennsylvania  was  a  lease 
of  the  dock  or  wharf  where  freight  and  passengers  were 
received  and  landed  and  the  tolls  collected  ;  but  the  tax 
was  sustained  by  the  State  court  on  the  ground  that  "the 
whole  income  of  the  company  was  derived  from  the  transpor- 
tation of  freight  and  passengers  from  its  wharf  at  Gloucester  to 
its  wharf  at  Philadelphia,  and  from  its  wharf  in  Philadelphia 
to  its  wharf  in  Gloucester.  At  each  of  these  points  it  had  a 
place  (that  is,  a  wharf)  where  its  main  business  (namely,  its 
receipt  of  freight  and  passengers)  was  transacted ;  and  for 
that  business  it  was  just  as  much  dependent  upon  the  one 
place  as  upon  the  other.  Again,  a  wharf,  or  landing-place, 
was  necessary  at  each  end  of  its  route.  The  one  it  occupied 
at  Gloucester  was  owned  in  fee,  and  the  one  in  Philadelphia 
it  held  under  a  lease  ;  but  as  it  could  hold  by  purchase  in 
New  Jersey  only  by  virtue  of  the  power  derived  from  the 
statutory  will  of  the  legislature  of  that  State,  so  it  could 
hold  by  lease  in  Philadelphia  only  by  the  implied  consent  of 
the  legislature  of  Pennsylvania.  It  thus  appeared  that  the 
defendant  was  dependent  equally  not  only  for  its  business, 
but  its  power  to  do  that  business,  upon  both  States,  and 
might,  therefore,  be  taxed  by  both. 

This  judgment  was  reversed  by  the  Supreme  Court  of  the 
United  States  because  the  business  of  landing  and  receiving 
passengers  and  freight  at  the  wharf  in  Philadelphia  was  a 
necessary  incident  to,  and  indeed  a  part  of,  their  transpor- 
tation across  the  Delaware  River  from  New  Jersey.  Without 
it  that  transportation  would  be  impossible.  Transportation 
implies  the  taking  up  of  persons  or  property  at  some  point 
and  putting  them  down  at  another.  A  tax,  therefore,  upon 
such  receiving  and  landing  of  passengers  and  freight  is  a 
tax  upon  their  transportation  ;  that  is,  upon  the  commerce 
between  the  two  States  involved  in  such  transportation. 

The  second  reason  assigned  by  the  court  below,  that  the  com- 
pany could  not  lease  their  wharf  in  Philadelphia  except  with 
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the  implied  consent  of  the  State  legislature,  was  fallacious, 
because  foreign  or  interstate  commerce  cannot  be  carried  on 
in  vessels  without  the  use  of  wharves  or  landing-places  ;  and 
if  a  State  could  withhold  the  privilege,  or  accord  it  only  on 
such  terms  as  she  thought  fit,  the  power  of  Congress  over 
navigation  would  be  subverted  or  rendered  unavailing.  If 
such  a  tax  could  be  imposed,  the  amount  would  depend  on 
the  discretion  of  the  State  ;  and  persons  engaged  in  commerce 
were  entitled  to  immunity  from  local  charges  until  the  act 
of  transportation  was  complete.  The  only  control  that  could 
properly  be  exercised  by  the  State  was  through  the  adoption 
of  such  measures  as  fall  under  the  general  head  of  port  regu- 
lations and  tend  to  prevent  collisions,  give  security,  preserve 
order,  and  facilitate  the  discharge  and  receipt  of  passengers 
and  freight.^ 

^  "  It  matters  not  that  the  transportation  is  made  in  ferry-boats  which 
pass  between  the  States  every  hour  of  the  day.  The  means  of  transporta- 
tion of  persons  and  freight  between  the  States  does  not  change  the  charac- 
ter of  the  business  as  one  of  commerce,  nor  does  the  time  within  which 
the  distance  between  the  States  may  be  traversed.  Commerce  among  the 
States  consists  of  intercourse  and  traffic  between  their  citizens,  and  in- 
cludes the  transportation  of  persons  and  property,  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  as  the  purchase,  sale,  and  exchange 
of  commodities.  The  power  to  regulate  that  commerce,  as  well  as  com- 
merce with  foreign  nations,  vested  in  Congress,  is  the  power  to  prescribe 
the  rules  by  which  it  shall  be  governed ;  that  is,  the  conditions  upon  which 
it  shall  be  conducted,  — to  determine  when  it  shall  be  free,  and  when  sub- 
ject to  duties  or  other  exactions.  The  power  also  embraces  within  its 
control  all  the  instrumentalities  by  which  that  commerce  may  be  carried 
on,  and  the  means  by  which  it  may  be  aided  and  encouraged.  The  sub- 
jects, therefore,  upon  which  the  power  may  be  exerted  are  of  infinite 
variety.  While  with  reference  to  some  of  them,  which  are  local  and 
limited  in  their  nature  or  sphere  of  operation,  the  States  may  prescribe 
regulations  until  Congress  intervenes  and  assumes  control  of  them,  yet 
when  they  are  national  in  their  character,  and  require  uniformity  of  regu- 
lation affecting  alike  all  the  States,  the  power  of  Congress  is  exclusive. 
Necessarily  that  power  alone  can  prescribe  regulations  which  are  to 
govern  the  whole  country  ;  and  it  needs  no  argument  to  show  that  the 
commerce  with  foreign  nations  and  between  the  States,  which  consists  iu 
the  transportation  of  persons  and  property  between  them,  is  a  subject  of 
national  character   and  requires  uniformity  of  regulation.      Congress 
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It  is  a  logical  inference  from  this  decision  that  a  company 
which  is  not  domiciled  in  or  chartered  by  the  State  will  no 
more  become  liable  to  taxation  by  opening  an  office  for  the 
sale  and  delivery  of  the  products  of  other  States  or  countries, 
than  if  the  business  transacted  in  it  were  the  landing  and  re- 
ceipt of  freight  and  the  collection  of  tolls,  because  buying  and 
selling  are  as  much  a  part  of  commerce  as  transportation.^ 

It  is  also  clear  that  an  individual  or  company  will  not  sub- 
ject themselves  to  the  jurisdiction  of  a  State  as  regards  taxa- 
tion,—  by  owning  or  renting  a  wharf  or  dock  where  their 
vessels  stop  to  land  their  cargoes  or  for  repairs.  The  dock 
may  be  taxed  like  other  property  within  the  State  and 
under  her  control ;  but  the  vessels  are  means  of  commerce, 
and  the  company  are  subject  to  the  government  of  the  place 
where  they  are  actually  or  constructively  domiciled  or  carry 

alone,  therefore,  can  deal  with  such  transportation ;  its  non-action  is  a 
declaration  that  it  shall  remain  free  from  burdens  imposed  by  State  legis- 
lation. Otherwise  there  would  be  no  protection  against  conflicting  regu- 
lations of  different  States,  each  legislating  in  favor  of  its  own  citizens  and 
products  and  against  those  of  other  States.  It  was  from  apprehension  of 
such  conflicting  and  discriminating  State  legislation,  and  to  secure  uni- 
formity of  regulation,  that  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  States  was  vested  in  Congress.  Nor  does  it  make 
any  difference  whether  such  commerce  is  carried  on  by  individuals  or  by 
corporations.  Welton  v.  Missouri,  91  U.  S.  275  ;  Mobile  v.  Kimball,  102 
U.  S.  691.  As  was  said  in  Paul  v.  Virginia,  8  Wallace,  168,  at  the  time  of 
the  formation  of  the  Constitution  a  large  part  of  the  commerce  of  the 
world  was  carried  on  by  corporations ;  and  the  East  India  Company,  the 
Hudson  Bay  Company,  the  Hamburgh  Company,  the  Levant  Company, 
and  the  Virginia  Company  were  mentioned  as  among  the  corporations 
which,  from  the  extent  of  their  operations,  had  become  celebrated 
throughout  the  commercial  world.  The  grant  of  power  is  general  in  its 
terms,  making  no  reference  to  the  agencies  by  which  commerce  may  be 
carried  on.  It  includes  commerce,  by  whomsoever  conducted,  whether 
by  individuals  or  by  corporations.  At  the  present  day  nearly  all  enter- 
prises of  a  commercial  character,  requiring  for  their  successful  manage- 
ment large  expenditures  of  money,  are  conducted  by  corporations.  The 
usual  means  of  transportation  on  the  public  waters,  where  expedition  is 
desired."     Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196. 

1  Cooper  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727,  736  ;  Commonwealth 
V.  Standard  Oil  Co.,  101  Penn.  119. 
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on  their  business,  and  do  not  owe  obedience  to  both  masters.^ 
And  such  also  is  the  rule  where  a  company  chartered  in  one 
State  or  country  establish  an  office  or  agency  in  another,  for 
the  transaction  of  foreign  and  interstate  commerce  ;  as,  for 
instance,  buying  goods  within  the  State  for  exportation,  or 
selling  goods  without  the  State  for  importation.^ 

In  The  Commonwealth  v.  The  Standard  Oil  Co.,  the  State 
of  Pennsylvania  was  plaintiff,  and  a  company  chartered  by 
Ohio  to  manufacture  and  deal  in  petroleum  and  its  products 
were  defendants.  The  trial  court  found  that  the  defendant 
company  had  for  many  years  made  extensive  purchases  of 
crude  petroleum  in  Pennsylvania  through  resident  brokers, 
to  whom  the  necessary  funds  were  sent  from  time  to  time, 
without  being  permanently  invested  there.  The  petroleum 
was  shipped  to  and  refined  at  refineries  beyond  the  limits  of 
the  State.  It  also  appeared  that  the  defendants,  during  the 
same  years,  owned  shares  of  stock  in  Pennsylvania  corpora- 
tions, and  were  interested  in  incorporated  companies  and 
partnerships  which  were  engaged  in  business  in  Pennsylvania 
as  producers,  refiners,  or  purchasers  of  oil.  The  main  ques- 
tion was  whether  this  course  of  dealing  rendered  the  defend- 
ants liable  to  taxation  in  Pennsylvania,  and  to  what  extent. 
The  court  held  that  the  above  facts  and  circumstances  did 
not  constitute  such  a  "  doing  of  business  in  Pennsylvania  "  as 
would  render  the  defendants  liable  to  taxation,  with  this  ex- 
ception,—  that  the  defendants,  by  entering  into  partnership 
with  persons  who  were  confessedly  engaged  in  business  with- 
in the  State,  came  under  her  control  for  the  purpose  of  taxa^ 
tion.  They  could  not,  however,  be  taxed  for  the  whole 
amount  of  their  capital  stock,  but  only  for  so  much  of  it  as 
was  represented  by  their  property  and  assets  in  the  State. 

"  It  has  been  repeatedly  decided,"  said  Paxson,  J.,  "  and  is 

1  Hays  V.  The  Steamship  Co.,  17  Howard,  59G  ;  Morgan  v.  Parham, 
16  Wallace,  471 ;  St.  Louis  v.  The  Ferry  Co.,  11  Id.  423  ;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196. 

2  Cooper  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727,  736  ;  The  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196  ;  The  Commonwealth  v.  The 
Standard  Oil  Co.,  101  Penn.  119. 
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settled  law,  that  a  tax  upon  the  capital  stock  of  a  company  is 
a  tax  upon  its  property  and  assets.^  Equally  well  settled  is 
the  principle  that  the  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  necessarily  limited  to 
subjects  within  the  jurisdiction  of  the  State ;  these  subjects 
are  persons,  property,  and  business.^ 

"  It  is  undoubtedly  competent  for  the  legislature  to  lay  a 
franchise  or  license  tax  upon  foreign  corporations  for  the 
privilege  of  doing  business  within  this  State.  ...  A  license 
tax  is  evidently  intended  as  a  compensation  to  the  State  for 
the  protection  which  it  affords  foreign  corporations  who  have 
an  office  within  its  borders  for  the  convenience  of  its  officers, 
but  upon  whose  property  it  could  impose  no  tax  because  not 
within  its  jurisdiction.  The  tax  in  this  case  is  in  no  sense  a 
license  tax.  The  State  never  granted  a  license  to  the  Stan- 
dard Oil  Company  to  do  business  here.  It  merely  taxes  its 
property,  —  that  is,  its  capital  stock,  —  to  the  extent  that  it 
brings  such  property  within  its  borders  in  the  transaction  of 
its  business.  It  was  contended  on  behalf  of  the  Common- 
wealth that  when  a  foreign  corporation  enters  the  State  to 
do  business,  it  brings  its  entire  capital  stock  with  it.  This 
position  is  ingenious  but  unsound.  It  is  a  fundamental 
principle  that  the  person  must  have  a  domicile  in  the  State 
in  order  to  be  taxed,  and  the  thing  must  have  a  situs  there- 
in.3    Persons  and  property  in  transitu  cannot  be  taxed.*    The 

1  Saving  Fund  v.  Yard,  9  Barr,  359  ;  Lehigh  Coal  &  Navigation  Co.  y. 
Northampton  County,  8  W.  &  S.  334  ;  New  York  &  Erie  R.  R.  Co.  v. 
Sabin,  2  Casey,  242  ;  Erie  R.  R.  Co.  v.  The  Commonwealth,  66  Pa.  84; 
County  of  Lackawanna  v.  The  Bank,  94  Id.  221 ;  Coatesville  Gas  Co.  v. 
Chester  County,  97  Id.  476 ;  New  Haven  v.  Bank  of  New  Haven,  31  Conn. 
106;  Nichols  v.  New  Haven  Co.,  42  Id.  103  ;  Quincy  R.  R.  Bridge  Co.  v. 
Adams,  88  111.  615  ;  Hannibal  &  St.  Joseph  R.  R.  Co.  v.  Schacklett,  30 
Mo.  558  ;  National  Bank  v.  Com.,  9  Wallace,  353  ;  Illinois  R.  R.  Tax 
Cases,  2  Otto,  598. 

2  See  State  Tax  on  Foreign-held  Bonds,  15  Wallace,  319  ;  Maltby  v. 
Reading  &  Columbia  R.  R.  Co.,  2  P.  F.  S.  146  ;  McCuUoch  v.  State  of 
Maryland,  4  Wheaton,  316. 

8  Hays  V.  Pacific  Mail  Co.,  17  Howard,  596  ;  Morgan  v.  Parham,  16 
Wallace,  471  ;  St.  Louis  v.  The  Ferry  Co.,  11  Wallace,  423. 
*  Hoyt  V.  Commissioners  of  Taxes,  23  N.  Y.  224. 


328  TAXATION  OP 

domicile  of  a  corporation  is  the  State  of  its  origin,^  and  it  can- 
not migrate  to  another  sovereignty.^  The  domicile  of  the 
Standard  Oil  Company  is  in  the  State  of  Ohio.  Being  a  cor- 
poration, it  is  an  invisible,  artificial,  and  intangible  thing. 
When  it  sent  its  agents  to  this  State  to  transact  business,  it 
no  more  entered  the  State  in  point  of  fact  than  any  other 
foreign  corporation,  firm,  or  individual  who  sends  an  agent 
here  to  open  an  ofl&ce  or  branch  house. 

"  Nor  does  it  bring  its  capital  here  constructively.  A  cor- 
poration must  be  considered  as  a  person,  —  an  artificial  one,  it 
is  true  ;  and  it  would  be  as  reasonable  to  assume  that  a  busi- 
ness firm  in  Ohio  brought  its  entire  capital  here,  because  it 
sent  an  agent  here  to  establish  a  branch  of  its  business,  as  to 
hold  that  the  Standard  Oil  Company,  by  employing  certain 
persons  in  this  State  to  transact  a  portion  of  its  business, 
thereby  brought  all  its  property  or  capital  stock  within  our 
jurisdiction.  There  is  neither  reason  nor  authority  for  such 
a  proposition.  Speaking  for  myself,  I  doubt  the  power  of  the 
legislature  to  tax  the  entire  property  and  assets;  that  is,  the 
entire  capital  stock  of  a  foreign  corporation  whose  necessities 
compel  it  to  transact  a  portion  of  its  business,  however  small, 
within  this  State.  I  concede  the  power  of  the  Commonwealth 
to  exclude  foreign  corporations  altogether  from  her  borders  ; 
or  she  may  impose  a  license  tax  so  heavy  as  practically  to 
amount  to  the  same  thing.  But  great  and  searching  as  her 
taxing  power  is,  I  deny  that  it  can  tax  either  persons  or 
property  not  within  its  jurisdiction.  A  foreign  corporation 
has  no  domicile  here,  and  can  have  none  ;  hence  it  cannot 
be  said  to  draw  to  itself  the  constructive  possession  of  its 
property  located  elsewhere.  There  are  a  large  number  of 
foreign  insurance  companies  doing  business  here  under 
license  from  the  State.  Some  of  them  have  a  very  large 
capital.  It  is  usually  invested  at  the  domicile  of  the  com- 
pany. If  the  position  of  the  Commonwealth  is  correct,  she 
can  tax  the  entire  property  of  the  Royal  Insurance  Company, 

1  Potter  on  Corporations,  sect.  10. 

2  Bank  of  Augusta  v.  Earle,  13  Peters,  586  ;  Paul  v.  Virginia,  8  Wal- 
lace, 168  ;  St.  Louis  v.  The  Ferry  Co.,  11  Wallace,  423. 
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although  the  same  is  located  almost  wholly  in  England,  or 
the  assets  of  the  New  York  Mutual,  located  in  New  York." 

It  followed  that  the  court  below  was  clearly  right  in  holding 
that  the  purchase  by  the  defendants  of  oil  in  Pennsylvania 
for  the  purpose  of  shipping  it  to  their  refineries  without  the 
State,  was  not  such  a  transaction  of  business  as  would  render 
them  liable  to  taxation.  Nor  could  the  defendants  be  taxed 
upon  their  shares  of  stock  in  Pennsylvania  corporations, 
including  limited  partnerships. 

"  The  capital  stock  of  a  corporation  is  a  different  thing 
from  shares  of  stock.^  The  capital  stock  represents  the  prop- 
erty and  assets  of  the  company,  which  may  consist  in  whole 
or  in  part  of  real  estate.  The  certificates  or  shares  of  stock 
are  the  evidence  of  an  interest  which  the  holder  has  in  the 
corporation,  and  it  is  well  settled  that  this  interest  is  per- 
sonal property,^  and,  as  such,  follows  the  person  of  the 
owner.  It  was  held  in  McKeen  v.  County  of  Northampton^ 
that  shares  of  stock  are  taxable  at  the  domicile  of  the  owner, 
although  the  shares  are  the  stock  of  a  corporation  of  another 
State.  Commonly  shares  of  stock  in  a  Pennsylvania  cor- 
poration, held  by  a  corporation  or  individual  domiciled  in 
another  State,  cannot  be  taxed  here.  One  sufficient  reason 
is  that  there  is  nothing  here  to  tax.  The  capital  stock  —  that 
is,  the  property  and  assets  —  are  here  and  are  taxed.  But 
the  shares  or  certificates  of  stock  are  not  here.  They  are 
actually  and  constructively  at  the  domicile  of  the  owner, 
at  which  place  they  are  subject  to  taxation  by  the  taxing 
power  of  the  place."* 

In  the  Gloucester  Ferry  Co.  v.  Pennsylvania,^  this  opin- 
ion was  cited  by  the  Supreme  Court  of  the  United  States 
as  giving  a  correct  exposition  of  the  law ;  and  it  is  settled, 
in  accordance  with  the  views  therein  expressed,  that  the 
legislature  may  prescribe  the  terms  on  which  a  foreign  cor- 

1  Lycoming  County  v.  Gambier,  11  Wright,  110. 

2  Bouvier's  Law  Diet.  ;  4  Davis,  Ab.  670. 
«  13  Wright,  519. 

*  The  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  119.  See  114 
U.  S.  196,  209.  6  114  u,  g. 
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poration  shall  be  allowed  to  carry  on  business  within  the 
State.^  But  a  State  cannot,  by  virtue  or  under  color  of  this 
right,  prohibit  or  regulate  commerce  among  the  States  or  with 
foreign  nations,  or  impose  limitations  on  the  power  of  corpora- 
tions chartered  by  other  States  or  countries  to  make  contracts 
for  carrying  on  interstate  or  foreign  trade.^ 

The  right  of  a  shareholder  in  an  incorporated  company  is 
not  to  a  sum  fixed  by  contract,  but  to  his  proportion  of  the 
capital  or  profits,  as  awarded  from  time  to  time  and  regulated 
by  law ;  and  consequently  there  is  no  valid  objection  to  an 
act  of  Congress  providing  that  the  stock  of  a  national  bank 
shall  be  taxable  only  by  the  State  where  the  bank  is  located, 
although  the  owner  is  not  a  citizen,  or  resides  elsewhere.^ 

It  was  laid  down  in  the  Federalist,  and  has  never  been  con- 
troverted, that  the  right  of  the  United  States  to  tax  does  not 
preclude  a  State  from  taxing  a  subject-matter  which  has  been 
already  taxed  by  Congress,  subject  to  the  priority  of  the 
United  States  if  the  fund  is  insufficient  to  meet  both  de- 
mands. Hence  a  license  granted  by  the  United  States  for 
the  sale  of  liquor  for  the  purpose  of  revenue,  will  not  author- 
ize the  licensee  to  sell  contrary  to  the  laws  of  the  State,  or 
without  paying  the  tax  which  it  has  imposed.  Such  legis- 
lation is  restrictive  that  sales  shall  not  be  made  without  a 
license,  and  does  not  confer  any  greater  right  than  would 
exist  independently  of  the  law.  In  other  words,  it  is  simply 
an  exercise  of  the  power  of  Congress  to  tax,  and  is  not  exclu- 
sive of  the  right  of  the  State  to  impose  an  additional  tax  on 
the  same  subject-matter,  and  therefore  differs  widely  from  a 
coasting  license  granted  in  pursuance"  of  the  commercial 
power,  which  implies  that  the  States  are  not  to  disturb 
what  Congress  have  regulated.* 

1  Bank  of  Augusta  v.  Earle,  13  Peters,  519  ;  Ducat  v.  Chicago,  10 
Wallace,  416;  The  Philadelphia  Tr.  Association  v.  New  York,  119  U.  S. 
110. 

2  Paul  V.  Virginia  8  Wallace,  168 ;  Cooper  Manuf.  Co.  v.  Ferguson, 
113  U.  S.  727,  734. 

8  The  National  Bank  v.  The  Commonwealth,  9  Wallace,  362  ;  Hep- 
burn V.  The  School  Directors,  79  Pa.  St.  159  ;  23  Wallace,  430. 
*  McGuire  v.  The  Commonwealth,  3  Wallace,  387. 


LECTURE  XVIII. 

Eminent  Domain.  —  Its  Source  and  Nature.  —  Its  Exercise  limited  to 
Public  Purposes.  —  The  Question  whether  the  Purpose  is  public  pri- 
marily for  the  Legislature,  but  ultimately  for  the  Judiciary ;  the  Ques- 
tion of  Expediency  for  the  Legislature  alone.  —  The  Eight  of  the 
Owner  to  Compensation.  —  Measure  of  Damages. 

The  right  of  eminent  domain  is  that  of  taking  property  for 
public  use,  and  is  called  "  eminent "  because  it  is  vested  in  the 
State,  and  may  supersede  every  private  right  or  title.  The 
public  domain  of  the  government  is  that  which  it  holds  or 
owns  in  its  sovereign  capacity  as  a  trustee  for  the  people. 
Its  eminent  domain  is  a  power,  by  virtue  of  which  it  is  poten- 
tially the  owner  of  the  ei^tire  mass  of  property  within  its 
jurisdiction,  and  may  acquire  such  portions  of  it  as  are 
requisite  for  governmental  purposes.^  Like  the  power  to 
tax,  to  arrest  for  the  prevention  of  offences,  and  to  punish 
them  when  committed,  it  is  an  attribute  of  sovereignty  and 
essential  to  the  ends  for  which  government  is  instituted,  and 
is  therefore  possessed  by  Congress,  although  not  expressly 
conferred.2  It  was  accordingly  declared,  in  the  case  last  cited, 
that,  there  being  no  constitutional  prohibition,  the  United 
States  have,  like  other  sovereigns,  a  right  which  is  the  off- 
spring of  a  necessity  existing  under  every  form  of  govern- 
ment, and  may  exercise  it  within  the  boundaries  of  the  several 

1  West  River  Bridge  v.  Dix,  6  Howard,  507,  540  ;  Von  Brocklin  t?. 
Tennessee,  117  U.  S.  151, 154 ;  The  United  States  v.  Great  Falls  M.  Co., 
112  U.  S.  615;  The  United  States  v,  Jones,  109  Id.  573. 

2  Sinnickson  v.  Johnsons,  2  Harrison,  N.J.  129;  Gardner  v.  New- 
burgh,  2  Johnson's  Ch.  162;  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace, 
166;  Smith  y.  The  City  of  Rochester,  92  N.  Y.  463,  477;  Kohl  v.  The 
United  States,  91  U.  S.  372.' 
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States  without  obtaining  their  assent  or  co-operation.  This 
does  not  depend  on  the  language  of  the  Fifth  Amendment, 
that  property  shall  not  be  taken  for  public  use  without  com- 
pensation, but  on  an  implication  which  would  be  irresistible 
had  that  not  been  adopted,  because  it  is  unreasonable  to 
suppose  that  the  Constitution  as  originally  framed  left  the 
government  powerless  in  so  important  a  particular,  and 
unable  to  appropriate  the  land  needed  for  its  fortifications, 
arsenals,  and  public  buildings.  The  right  of  eminent  domain 
is  so  far  analogous  to  taxation  that  both  depend  on  the  right 
of  the  State  to  so  much  of  the  property  of  its  subjects  as  may 
be  requisite  for  the  public  needs ;  but  there  is  this  difference, 
—  that  while  taxation  distributes  the  burden  among  all,  the 
entire  charge  may,  under  the  right  of  eminent  domain,  be 
thrown  on  an  individual,  who  may  be  compelled  to  surrender 
his  house,  his  farm,  or  some  object  which  use  has  endeared, 
without  being  entitled  to  a  pretium  affectionis^  or  to  more 
than  its  fair  market  value.  The  last-mentioned  power  op- 
erates on  land  or  goods  to  appropriate  them  specifically  to 
some  end  that  can  be  attained  in  no  other  way,  while  the 
former  imposes  a  pecuniary  obligation,  or  to  render  things  of 
a  certain  kind,  which  may  be  satisfied  by  payment.  The  use 
to  which  the  proceeds  are  applied  is  presumably  an  equiva- 
lent for  the  loss  occasioned  by  taxation ;  but  there  is  no  room 
for  such  an  inference  as  it  regards  the  right  of  eminent  do- 
main, which  is  accordingly  attended  with  a  moral,  and,  under 
the  organic  law  of  the  United  States,  a  legal  obligation  to 
compensate  the  person  who  is  deprived  of  his  property  for 
the  general  good.  This  distinguishes  the  exercise  of  the 
right  of  eminent  domain  from  taxation  in  kind,  which  is  in 
other  respects  much  the  same.  Were  the  legislature  to  en- 
act that  farmers,  or  the  proprietors  of  mines,  should  render 
a  tenth  of  their  wheat  or  coal,  it  would  be  a  tax ;  but  if  a 
statute  authorizing  a  general  or  a  board  of  commissioners  to 
appropriate  as  much  wheat  or  coal  as  the  exigency  requires, 
is  valid,  it  can  be  so  only  as  an  exercise  of  the  right  of 
eminent  domain. 

The  line  of  demarcation  was  accurately  drawn  by  Ruggles, 
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J.,  in  The  People  v.  The  Mayor  of  Brooklyn.^  *'  Taxation 
exacts  money  or  services  from  individuals  as  and  for  their 
respective  shares  of  contribution  to  any  public  burden. 
Private  property  taken  for  public  use  by  right  of  eminent 
domain  is  taken,  not  as  the  owner's  share  of  contribution  to 
a  public  burden,  but  as  so  much  beyond  his  share.  Special 
compensation  is  therefore  to  be  made  in  the  latter  case,  be- 
cause the  government  is  a  debtor  for  the  property  so  taken ; 
but  not  in  the  former,  because  the  payment  of  taxes  is  a  duty, 
and  creates  no  obligation  to  repay,  otherwise  than  in  the 
proper  application  of  the  tax.  Taxation  operates  upon  a 
community,  or  upon  a  class  of  persons  in  a  community,  and 
by  some  rule  of  apportionment.  The  exercise  of  the  right  of 
eminent  domain  operates  upon  an  individual,  and  without 
reference  to  the  amount  or  value  exacted  from  any  other 
individual  or  class  of  individuals." 

It  results  from  what  has  been  said  that  eminent  domain 
may  be  described  as  a  right  to  provide  for  the  common  de- 
fence and  general  welfare  by  purchasing  such  property  as  is 
specifically  requisite  for  these  ends,  without  the  consent  of 
the  owner,  and  at  a  price  set,  not  by  contract,  but  according 
to  certain  general  rules.^  The  right  does  not  ordinarily, 
therefore,  extend  to  fungible  goods;  as,  for  instance,  food, 
clothing,  money,  or  other  products,  which  may  in  general  be 
obtained  at  current  rates,  and  where  one  parcel  may  pre^ 
sumably  take  the  place  of  another.^  It  would  obviously  be 
unjust  and  oppressive  to  compel  A  to  part  with  what  can  be 
obtained  in  the  ordinary  course  of  business  from  B. 

The  State  should  not  take  compulsorily  where  it  is  possible 
to  buy,  or  infringe  private  rights  unless  there  is  no  other 
way.     Taxation  is  therefore  the  preferable  mode  whenever 

1  4  Comstock,  419,  424. 

2  "  The  public,"  says  Blackstone,  "  is  now  considered  as  an  individual 
treating  with  an  individual  for  an  exchange;  and  all  that  the  legislature 
does  is  to  oblige  the  owner  to  alienate  his  possession  for  a  reasonable 
price."  Such  is  the  view  also  taken  by  Chancellor  Kent  in  Gardner  v. 
Newburgh,  2  Johnson's  Ch.  162,  167,  and  it  is  sanctioned  by  the  judg- 
ment in  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166. 

8  People  V.     rooklyn,  4  Comstock,  419. 
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it  can  be  successfully  employed,  and  recourse  should  not  be 
had  to  the  right  of  eminent  domain  unless  purchasing  is  im^ 
practicable,  or  would  involve  a  disproportionate  cost.  Still, 
there  may  conceivably  be  cases  where  stores,  clothing,  or 
money  are  imperatively  required  to  maintain  an  army  or  fit 
out  a  fleet,  and  the  supply  is  limited,  or  held  at  an  exorbitant 
rate ;  and  the  right  of  eminent  domain  may  then  be  invoked 
with  as  much  reason  as  if  land  were  needed  for  a  navy-yard 
or  the  site  of  a  fortification.^ 

The  right  of  eminent  domain  would  seem  to  result  from 
the  title  of  the  nation  as  an  organized  body  politic  to  the 
country  considered  as  a  whole,  as  distinguished  from  the  title 
of  the  citizen  to  his  land  or  chattels.  In  this  sense  France 
belongs  to  the  French,  England  to  the  English,  and  our  own 
land  to  the  people  of  the  United  States.  The  right  of  a  peo- 
ple to  their  country  is  at  least  as  clear  as  that  of  a  man  to 
his  house  or  ground,  —  a  doctrine  that  would  have  seemed 
indisputable  in  antiquity,  although  it  may  be  questioned  by 
the  philanthropy  of  the  present  time.  The  right  of  property 
in  land  seems  to  have  originated  among  most  races  in  the 
claim  of  the  several  tribes  or  clans  to  as  much  territory  as 
each  could  occupy  or  defend,  and  private  right  is  a  deriva- 
tion from  that  source,  and  subordinate  to  the  requirements 
of  the  community  as  a  whole.  Under  the  feudal  system,  the 
title  to  real  estate  was  held  directly  or  indirectly  of  the  sove- 
reign ;  and  there  is  hardly  an  acre  of  land  in  the  United 
States  that  may  not  be  traced  back  to  a  grant  from  the 
king,  from  the  proprietaries  whom  he  enfeoffed,  from  the 
States  which  succeeded  to  their  rights,  or  from  the  General 
Government.  It  is  by  virtue  of  such  ownership  that  a  State 
may,  if  the  circumstances  require  it,  exclude  the  citizens 
or  subjects  of  another,  —  a  right  arbitrarily  denied  by  the 
Europeans  to  China  and  Japan,  but  which  may  be  essential 
to  protect  a  nation  from  a  peaceful  invasion,  which,  under 
the  guise  of  emigration,  would  subvert  its  religion,  institu- 
tions, and  laws.     The  power  of  eminent  domain  comes  from 

1  Hammett  v.  Philadelphia,  65  Pa.  St.  146. 
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the  same  source,  and  is  a  just  consequence  of  the  right  of  the 
State  to  take  whatever  is  requisite  for  its  own  existence,  in 
return  for  the  safeguard  which  it  affords  the  citizen,  with- 
out which  property  would  be  of  little  worth.  Without  it, 
salutary  measures  and  improvements  that  ought  not  to 
be  postponed  —  high-roads,  railways,  fortifications,  parks  — 
might  be  brought  to  a  standstill  by  the  greed  or  self-will  of 
an  individual  who  refused  to  part  with  his  ground  on  any 
terms,  or  demanded  an  exorbitant  price ;  but  the  power  is 
obviously  susceptible  of  abuse,  and  should,  therefore,  be  con- 
fined within  reasonable  bounds,  and  used  with  a  due  regard 
for  the  interests  and  feelings  of  the  persons  who  are  com- 
pelled to  surrender  their  lands  or  goods  in  order  to  promote 
the  general  welfare.  It  has  no  limits  under  an  absolute  gov- 
ernment, whether  of  King  or  Parliament,  save  the  sovereign's 
judgment ;  but  is  subject  under  our  system  to  restraints  that 
are  intended  to  prevent  it  from  being  used  as  a  means  of  con- 
fiscation, or  degenerating  into  the  communism  which  would 
render  property  valueless  to  every  one,  in  endeavoring  to 
render  it  available  for  all.^ 

The  United  States  possess  the  right  of  eminent  domain  for 
the  purposes  for  which  they  were  constituted  as  fully  as  do 
the  States  for  their  appropriate  ends  \^  but  the  practice  was 
for  the  States  to  take  property  needed  by  the  General  Govern- 
ment, and  then  turn  it  over  to  the  latter,^  and  the  recent  case 
of  Kohl  V.  The  Insurance  Co.*  was  among  the  first  in  which 
the  United  States  asserted  their  power  in  this  behalf,  by 
taking  land  in  the  city  of  Cincinnati  for  the  erection  of  a 

^  Palairet's  Appeal,  67  Pa.  St.  479;  Sinnickson  v.  Johnsons,  2  Har- 
rison, N.  J.  145;  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166;  The 
Bridge  Co.  v.  The  United  States,  105  U.  S.  470. 

2  Illinois  Central  R.  R.  Co.  y.  The  United  States,  20  Law  Reporter, 
630;  Kohl  y.  The  United  States,  91  U.  S.  372;  Van  Brocklin  y.  Tennes- 
see, 117  Id.  151, 154;  The  United  States  v.  Great  Falls  Manuf .  Co.,  112  Id. 
645;  The  United  States  v.  Jones,  109  Id.  513;  The  United  States  v.  Fox, 
94  Id.  315,  320. 

8  Gilmer  y.  Lime  Point,  18  Cal.  229;  Burt  ».  The  Mutual  Insurance 
Co.,  106  Mass.  356. 

*  91  U.  S.  397. 
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post-office ;  Strong,  J.,  saying  that  the  better  opinion  was  in 
accordance  with  the  judgment  in  Trombley  v.  Humphrey,^ 
that  a  State  cannot  take  land  which  is  not  required  for  its 
own  purposes,  however  much  it  may  be  needed  for  the 
General  Government,  because  the  right  has  its  foundation 
in  necessity,  and  can  be  exercised  on  no  other  ground. 

Land  ceded  by  the  States  is  under  the  exclusive  control  of 
the  General  Government ;  but  land  acquired  by  purchase  or 
the  exercise  of  the  right  of  eminent  domain  remains  subject 
to  the  jurisdiction  of  the  State,  although  occupied  as  a  fort 
or  for  military  purposes,  and  offences  against  its  laws  must, 
even  when  committed  by  persons  in  the  service  of  the  United 
States,  be  tried  and  punished  by  the  State  tribunals.^  In 
the  language  of  the  case  last  cited,  as  adopted  in  the  Fort 
Leavenworth  R.  R.  Co.  v.  Lowe,  "The  right  of  exclusive 
legislation  within  the  territorial  limits  of  a  State  can  be  ac- 
quired by  the  United  States  only  in  the  mode  pointed  out  in 
the  Constitution,  —  by  purchase,  by  consent  of  the  legislature 
of  the  State  in  which  the  same  shall  be,  for  the  erection 
of  forts,  niagazines,  arsenals,  dockyards,  and  other  needful 
buildings." 

The  principle  that  taxes  shall  not  be  laid  save  for  a  public 
end,  applies  with  equal  force  to  the  right  of  eminent  domain, 
which  does  not  warrant  the  appropriation  of  land  without 
the  owner's  consent  where  no  public  interest  is  involved,  or, 
more  accurately,  unless  the  property  is  taken  for  some  public 
duty  which  it  is  incumbent  on  the  government  to  fulfil ;  and 
if  this  essential  element  is  wanting,  it  matters  not  that  the 
object  for  which  the  power  is  exercised  is  beneficial  to  the 
owner,  and  will  compensate  the  loss.^ 

1  23  Mich.  471. 

2  Fort  Leavenworth  R.  R.  Co.  v.  Lowe,  114  U.  S.  525;  The  People  v. 
Godfrey,  17  Johnson,  225. 

8  Taylor  v.  Porter,  4  Hill,  140,  148;  In  the  matter  of  Albany  St.,  11 
Wend.  149;  Helm  v.  Webster,  85  111.  116  ;  Pittsburg  v.  Scott,  1  Pa.  St. 
309,  314;  Palairet's  Appeal,  67  Id.  479;  Eldridge  v.  Smith,  34  Vt.  484; 
Beekman  v.  The  Schenectady  R.  R.,  3  Paige,  45;  The  West  River  Bridge 
Co.  V.  Dix,  6  Howard,  507;  Butler  v.  The  Supervisors,  26  Mich.  29. 
The  right  to  tax  and  the  right  of  eminent  domain  stand  in  this  regard 
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What  the  government  may  do  in  this  regard  directly,  it 
ma}^  moreover  do  through  an  agency  established  for  that  end ; 
and  the  right  of  eminent  domain  may  consequently  be  dele- 
gated to  an  incorporated  company,  or  to  one  or  more  individu- 
als, for  the  construction  of  a  railway  or  other  work  of  a  like 
kind,  subject  to  the  duty  of  keeping  it  open  for  public  use 
when  finished. 

It  is  not  easy  to  denote  what  constitutes  a  public  use  within 
the  above  principle ;  but  it  must  in  general  be  one  in  which 
the  community  are  concerned  or  interested,  although  certain 
classes  or  individuals  may  derive  a  greater  benefit  than  others. 
Land  may  be  taken  for  a  park  or  highway  in  one  section  of  a 
State,  although  the  inhabitants  of  the  other  sections  do  not 
customarily  frequent  the  one,  or  pass  over  the  other ;  and 
schools  for  children  are  not  less  public  uses  because  the  only 
advantage  to  adults  who  are  childless,  is  the  diffusion  of 
knowledge  that  may  render  the  community  more  prosperous 
and  better  fitted  for  self-government.  Such  is  the  established 
rule  as  regards  taxation,  and  it  applies  to  the  right  of  emi- 
nent domain.^ 

The  public  should,  moreover,  have  the  actual  use,  occupa- 
tion, or  enjoyment  of  the  land  or  property  in  question,  —  as 
by  having  the  right  of  transit  if  it  be  a  road,  of  repose  and 
exercise  if  it  be  a  park,  of  care  and  medical  treatment  if  it  be 
a  hospital.  It  is  not  essential  that  the  benefit  should  be  uni- 
versal, but  it  must  not  be  confined  to  individuals  or  classes, 
and  must  be  one  which  all  who  are  in  like  circumstances 
may  share. ^ 

The  bare  fact  that  the  general  welfare  will  be  promoted 
by  the  substitution  of  one  mode  of  tenure  for  another,  or  the 
extinguishment  of  incumbrances  that  retard  improvement  and 

on  common  ground;  and  a  use  that  is  not  public  as  regards  the  power  of 
taxation,  —  as,  for  instance,  aiding  a  manufacturing  company,  —  will  not 
justify  the  taking  of  private  property,  even  on  full  compensation  made. 
Cole  V.  La  Grange,  113  U.  S.  1 ;  ante,  pp.  278,  283. 

1  Kelly  V.  The  City  of  Pittsburg,  85  Pa.  St.  170,  178. 

2  Reeves  v.  Wood  Co.,  8  Ohio  St.  333;  Palairet's  Appeal,  67  Pa.  St. 
479,  480. 
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hinder  sales,  is  not  such  a  public  use  as  will  warrant  the  exer- 
icise  of  the  right  of  eminent  domain.^  Such  legislation  as  the 
statutes  passed  during  the  last  thirty  years  for  the  relief  of 
Ireland  indicate,  may  be  constitutional  in  England,  but  is 
beyond  the  reach  of  a  government  which  is  in  all  its  branches 
subject  to  the  provision  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.^ 

A  moor,  forest,  or  park  cannot,  therefore,  be  wrested  from 
the  owner,  with  or  without  compensation,  for  the  purpose  of 
being  broken  up  into  small  farms  or  holdings  and  disposed 
of  at  public  or  private  sale.  Such  a  measure  might  replenish 
the  treasury  and  bring  land  into  cultivation  which  would 
otherwise  be  vacant,  or  give  rise  to  a  class  of  small  freehold- 
ers who  would  be  a  restraint  on  popular  excesses,  bat  would 
not  be  within  the  power  we  are  considering ;  and  the  same 
remark  would  apply  to  a  law  authorizing  tenants  to  make 
improvements  without  the  consent  of  their  landlords,  and 
providing  that  they  shall  not  be  ejected  until  the  amount  so 
laid  out  is  repaid. 

In  Palairet's  Appeal  the  legislature  enacted  that  the  irre- 
deemable ground-rents  which  were  at  one  time  numerous  in 
Pennsylvania,  might  be  extinguished  by  the  owners  of  the 
land  contrary  to  the  terms  of  the  deed  by  which  they  were 
reserved ;  and  it  was  contended  that  as  the  burden  on  the 
land  was  greater  than  the  benefit  to  the  holder  of  the  rents, 
and  tended  to  lessen  market  value  and  hinder  sales,  the  stat- 
ute was  a  valid  exercise  of  the  police  power  or  of  the  right 
of  eminent  domain.  The  court  held  that  such  an  enact- 
ment was,  notwithstanding  any  benefit  that  might  incident- 
ally accrue  to  the  community,  a  taking  of  property  for  private 
use  which  could  not  be  sustained  consistently  with  the  con- 
stitutional provision  that  no  one  shall  be  arbitrarily  deprived 
of  what  he  owns. 

It  results  from  this  decision  that  considerations  of  policy, 
or  what  relation  between  landlord  and  tenant  is  most  advan- 
tageous to  the  State,  are  not  a  sufficient  warrant  for  a  re- 
course to  a  power  which  should  be  exerted  only  wlien  some 
1  Palairet's  Appeal,  67  Pa.  St.  488.  «  Id.  479. 
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specific  thing  is  requisite  for  a  public  need  which  can  be  sat- 
isfied in  no  other  way. 

The  objects  of- the  power  are  various,  and  increase  in  num- 
ber as  civilization  advances  and  the  machinery  of  life  and 
business  becomes  more  complex.  Among  them  may  be 
enumerated  public  schools,  parks,  aqueducts,  railways,  turn- 
pikes, and  canals,^  to  which  we  may  add  court-houses,  navy- 
yards,  fortifications,  and  other  structures  erected  by  the 
government  as  a  means  of  providing  for  the  common  defence 
and  general  Welfare.^  So  telegraphy  and  the  supply  of 
water,  gas,  electricity,  and  steam  for  household  use  and  as  a 
means  of  warmth,  light,  or  power,  are  public  uses  for  which 
land  may  be  taken,  and  so  much  of  the  streets  and  highways 
occupied  as  is  requisite  for  the  object  in  view. 

In  like  manner,  lakes  or  running  streams  may  be  appropri- 
ated as  a  means  of  furnishing  a  supply  of  water,  and  land 
taken  for  the  necessary  reservoirs  and  aqueducts.^  So  a  dam 
may  be  constructed  to  improve  the  navigation  of  a  river,  or  to 
operate  as  a  feeder  of  a  canal,  because  the  object  in  both  cases 
is  a  public  one,  —  to  facilitate  the  transportation  of  freight 
or  passengers.  The  right  to  construct  a  dam  and  overflow 
the  land  on  either  side  as  a  means  of  supplying  water  power 
for  manufactures  or  for  the  purpose  of  irrigation,  is  more 
questionable,  because  in  the  one  case  the  benefit  is  confined 
to  the  persons  who  use  the  power,  and  in  the  other  to  the 
land  that  is  irrigated  ;  and  it  has  been  said  to  make  no  differ- 
ence that  the  government  derives  a  revenue  or  exacts  com- 
pensation from  the  owners  of  the  ground  or  mills,  because  if 
this  constituted  a  public  use,  land  might  be  taken  for  any 

1  Long  V.  Fuller,  68  Pa.  St.  173  ;  The  Brooklyn  Park  v.  Armstrong,  45 
K.  y.  234  ;  Higginson  v.  Nahant,  11  Allen,  539  ;  The  Owners  v.  The 
Mayor  of  Albany,  15  Wend.  374. 

2  Beekman  v.  The  Saratoga  &  Schenectady  R.  R.  Co.,  3  Paige,  45,  74; 
In  re  League  Island,  1  Brewster,  524  ;  Thorn  v.  Sweeney,  12  Nev.  251; 
Secombe  v.  The  Railroad  Co.,  23  Wallace,  168  ;  Cotton  v.  The  Mississippi 
Boom  Co.,  22  Minn.  372  ;  Lombard  v.  Steams,  4  Gushing,  60  ;  Way- 
land  V.  Middlesex,  4  Gray,  500  ;  Kane  v.  Baltimore,  15  Md.  240. 

8  Lombard  v.  Stearns,  4  Cushing,  60  ;  Whalen  v.  Middlesex,  4  Gray, 
500;  Cramer  v.  Baltimore,  15  Md.  240. 
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purpose  that  would  in  the  opinion  of  the  legislature  tend  to 
render  it  more  valuable,  and  enrich  the  community  as  a 
whole. ^ 

It  has  nevertheless  been  held  in  other  instances  that  the 
accumulation  of  water  for  manufacturing  purposes  or  to  pro- 
pel the  wheels  of  a  grist-mill  may  be  a  public  use,  although 
its  actual  enjoyment  is  limited  to  a  few  mill-owners,  because 
the  effect  is  to  render  a  vast  amount  of  power  available  that 
would  otherwise  run  to  waste  ;  ^  and  there  can  be  little  doubt 
that  the  improvement  of  navigation  by  the  erection  of  a  dam 
will  not  be  less  within  the  power  of  the  legislature  because 
the  act  incidentally  provides  that  the  surplus  water  may  be 
sold  or  let  for  other  useful  purposes.^ 

So  it  can  hardly  be  maintained  that  the  irrigation  by  which 
a  desert  may  be  rendered  fertile  is  not  a  public  use,  although 
the  only  persons  who  will  be  directly  benefited  are  the  pro- 
prietors of  the  soil.*  Such  an  objection  might  be  met  by 
charging  them  with  an  amount  sufficient  to  cover  the  expen- 
diture, and  thus  blending  the  power  of  taxation  with  that  of 
eminent  domain ;  as  happens  when  the  owners  of  the  land 
through  which  a  street  is  opened  are  assessed  for  the  benefit 
resulting  from  the  presumed  increase  of  value,  as  a  set-off 
against  their  right  to  compensation  for  the  portion  of  which 
they  are  deprived. 

The  right  to  authorize  one  riparian  owner  to  erect  a  dam 
on  his  own  ground  for  manufacturing  purposes,  although  the 
effect  is  to  overflow  other  lands  situate  on  the  same  stream, 
has  been  maintained  on  the  collateral  ground  that  where 
property  in  which  several  persons  have  a  common  interest  that 
cannot  be  fully  and  beneficially  enjoyed  in  its  existing  condi- 
tion, the  law  may  empower  each  of  them  to  insist  on  measures 

1  Buckingham  v.  Smith,  10  Ohio,  96. 

2  See  Walcott  Manuf.  Co.  v.  Upham,  5  Pick.  292  ;  Palmer  Co.  r.  Far- 
rell,  17  Id.  58  ;  Commonwealth  v.  Essex  Co.,  13  Gray,  239  ;  Great  Fall 
Manuf.  Co.  v.  Fernald,  47  N.  H.  444  ;  Head  v.  Amoskeag  Manuf.  Co.,  113 
U.  S.  9,  19;  anfe,  pp.  287-291. 

8  French  v.  The  Manufacturing  Co.,  23  Pick.  220;  Hazen  t;.  The  Essex 
Co.,  12  Cushing,  477  ;  Olmsted  v.  Camp,  33  Conn.  532. 
*  Wood  V.  Reeves  Co.,  8  Ohio  St.  333. 


WATER-POWER.  341 

which  will  promote  its  beneficial  enjoyment  as  a  whole; 
equitable  compensation  being  made  to  any  whose  interests 
are  prejudiced  by  the  change.^  Such  is  the  principle  on 
which  tenants  in  common  or  of  adjacent  lands  may  be 
required  to  submit  to  a  sale  if  the  premises  cannot  be  divided 
without  loss,  or  to  the  erection  of  party-walls  ;  and  in  the  in- 
stances above  cited,  the  proprietors  of  the  bed  and  banks  of  a 
running  stream  were  held  to  stand  in  a  similar  relation .^ 

Such  is  the  view  taken  in  the  subjoined  extract  from  the 
opinion  of  the  court  in  the  case  last  cited  as  delivered  by 
Mr.  Justice  Gray. 

"  In  the  familiar  case  of  land  held  by  several  tenants  in 
common,  or  even  by  joint  tenants  with  right  of  survivorship, 
any  one  of  them  may  compel  a  partition,  upon  which  the 
court,  if  the  land  cannot  be  equally  divided,  will  order 
owelty  to  be  paid,  or  in  many  States,  under  statutes  the 
constitutionalty  of  which  has  never  been  denied,  will,  if  the 
estate  is  such  that  it  cannot  be  divided,  either  set  it  off  to  one 
and  order  him  to  compensate  the  others  in  money,  or  else 
order  the  whole  estate  to  be  sold.^  Water-rights  held  in  com- 
mon incapable  of  partition  at  law  may  be  the  subject  of  parti- 
tion in  equity,  either  by  apportioning  the  time  and  extent  of 
use,  or  by  a  sale  of  the  right  and  a  division  of  the  proceeds.* 

"  At  the  common  law,  as  Lord  Coke  tells  us,  '  If  two  ten- 
ants in  common,  or  joint  tenants,  be  of  an  house  or  mill,  and 
it  fall  in  decay,  and  the  one  is  willing  to  repair  the  same,  and 
the  other  will  not,  he  that  is  willing  shall  have  a  writ  de 
reparatione  facienda  ;  and  the  writ  saith  ad  reparationem  et 
sustentationem  ejusdem  domus  teneantur  ;  whereby  it  appeareth 
that  owners  are  in  that  case  bound  pro  bono  publico  to  main- 
tain houses   and  mills  which  are  for  habitation  and  use  of 

1  Fiske  V.  Framingham  Manuf.  Co.,  12  Pick,  68  ;  Bates  v.  The  Iron 
Co.,  8  Cushing,  548  ;  Head  v.  The  Amoskeag  Manuf.  Co.,  113  U.  S.  9,  23. 

2  Head  v.  The  Amoskeag  Manuf.  Co.,  113  U.  S.  9,  23. 

8  King  V.  Reed,  11  Gray,  490;  Bentley  u.  Long  Dock  Co.,  1  McCarter, 
480;  8.  c.  on  appeal,  nom.  Manners  v.  Bentley,  2  McCarter,  501;  Mead  v. 
Mitchell,  17  N.  Y.  210;  Richardson  v.  Monson,  23  Conn.  94. 

4  Smith  V.  Smith,  10  Paige,  470;  De  Witt  v.  Harvey,  4  Gray,  486; 
McGillivray  v.  Evans,  27  Cal.  92. 
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men.'i  Jn  the  same,  spirit,  the  statutes  of  Massachusetts 
for  one  hundred  and  seventy-five  years  have  provided  that 
any  tenant  in  common  of  a  mill  in  need  of  repair  may 
notify  a  general  meeting  of  all  the  owners,  for  consultation, 
and  that  if  any  one  refuses  to  attend,  or  to  agree  with  the 
majority,  or  to  pay  his  share,  the  majority  may  cause  the 
repairs  to  be  made,  and  recover  his  share  of  the  expenses  out 
of  the  mil]  or  its  profits  or  earnings.^  And  the  statutes  of 
New  Hampshire  for  more  than  eighty  years  have  made  pro- 
vision for  compelling  the  repairs  of  mills  in  such  cases.^ 

"  The  statutes  which  have  long  existed  in  many  States 
authorizing  the  majority  of  the  owners  in  severalty  of  adja- 
cent meadow  or  swamp  lands  to  have  commissioners  ap- 
pointed tO;  drain  and  improve  the  whole  tract,  by  cutting 
ditches  or  otherwise,  and  to  assess  and  levy  the  amount  of 
the  expense  upon  all  the  proprietors,  in  proportion  to  the 
benefits  received,  have  been  often  upheld,  independently  of 
any  effect  upon  the  public  health,  as  reasonable  regulations 
iov  the  general  advantage  of  those  who  are  treated  for  this 
purpose  as  owners  of  common  property.* 

"  By  the  maritime  law,  based,  as  Lord  Tenterden  observed, 
on  the  consideration  that  the  actual  employment  of  ships  is 
a  matter  not  merely  of  private  advantage  to  the  owners,  but 
of  public  benefit  to  the  State,  and  recognized  in  the  decisions 
and  the  rules  of  this  court,  courts  of  admiralty  when  the  part- 
owners  of  a  ship  cannot  agree  upon  her  employment,  author- 
ize the  majority  to  send  her  to  sea  on  giving  security  to  the 
dissenting  minority  to  bring  back  and  restore  the  ship,  or, 

1  Co.  Lit.  200  b. ;  4  Kent's  Com.  370. 

2  Mass.  Prov.  Stat.  1709,  ch.  3;  1  Prov.  Laws  (St.  ed.),  641,  and  Anc. 
Chart.  388,  Stat.  1795,  ch.  74,  sections  5-7 ;  Rev.  Stat.  1836,  ch.  116, 
sections  44-58;  Gen.  Stat.  1860,  ch.  149,  sections  53-64;  Pub.  Stat.  1882, 
ch.  190,  sect.  59. 

8  Roberts  v.  Peavy,  7  Foster,  477,  493. 

4  Coomesi;.  Burt,  22  Pick.  422;  Wright  v.  Boston,  9  Cush.  233,  241; 
Sherman  u.  Tobey,  3  Allen,  7;  Lowell  v.  Boston,  111  Mass.  454,  469; 
French  v.  Kirkland,  1  Paige,  117;  People  v.  Brooklyn,  4  N.  Y.  419,  438; 
Coster  V.  Tidewater  Co.,  3  C.  E.  Green,  54,  68,  518,  531;  O'ReUey  v. 
Kankakee  Valley  Draining  Co.,  32  Ind.  169. 
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if  she  be  lost,  to  pa,y  them  the  value  of  their  shares  ;  and  in 
such  case  the  minority  can  neither  recover  part  of  the  profits 
of  the  voyage,  nor  compensation  for  the  use  of  the  ship.^  If 
the  part-owners  are  equally  divided  in  opinion  upon  the 
manner  of  employing  the  ship,  then,  according  to  the  general 
maritime  law  recognized  and  applied  by  Justice  Washington, 
the  ship  may  be  ordered  to  be  sold,  and  the  proceeds  dis- 
tributed among  them-^  But  the  right  to  the  use  of  running 
water  is  puhlici  juris  and  common  to  all  the  proprietors  of 
the  bed  and  banks  of  the  stream,  from  its  source  to  its  outlet. 
Each  has  a  right  to  the  reasonable  use  of  the  water  as  it  flows 
past  his  land;  not  interfering  with  a  like  reasonable  use  by 
those  above  or  below  or  opposite  him.  One  reasonable  use 
of  the  water  is  the  use  of  the  power  inherent  in  the  fall  of 
the  stream  and  the  force  of  the  current  to  drive  mills.  That 
power  cannot  be  used  without  damming  up  the  water,  and 
thereby  causing  it  to  flow  back.  If  the  water  thus  dammed 
up  by  one  riparian  proprietor  spread  oyer  the  lands  of  others, 
they  could  at  common  law  bring  successive  actions  against 
him  for  the  injury  so  done  them,  or  even  have  the  dam 
abated.  Before  the  mill  acts,  therefore,  it  was  often  im- 
possible for  a  riparian  proprietor  to  use  the  water-power  at 
all  without  the  consent  of  those  above  him.  The  purpose 
of  these  statutes,  is  to  enable  any  riparian  proprietor  to  erect 
a  mill  and  use  the  water-power  of  the  stream,  provided  he 
does  not  interfere  with  an  earlier  exercise  by  another  of  a 
like  right  or  with  any  right  of  the  public,  and  to  substitute 
for  the  common  law  remedies  of  repeated  actions  for  dam- 
ages and  prostration  of  the  dam,  a  new  form  of  remedy,  by 
which  any  one  whose  land  is  flowed  can  have  assessed  once 
for  all,  either  in  a  gross  sum  or  by  way  of  annual  damages, 
adequate  compensation  for  the  injury."  ^ 

^  Abbott  on  Shipping,  pt.  1,  ch.  3,  sections  2,  3;  Steamboat  Orleans, 
11  Pet.  175,  183;  Rule  in  Admiralty,  3  How.  vii. ;  The  Marengo,  1 
Lowell,  52. 

2  The  Seneca,  18  Am.  Jur.  485,  s.  c.  3  Wallace,  Jr.,  395;  Story  on  Part- 
nership, sect.  439;  The  Nelly  Schneider,  3  P.  D.  152. 

8  Head  »,  The  Amoskeag  Co.,  113  U.  S.  9,  20,  21. 
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It  was  said  in  Reeves  v.  Wood  County ,i  in  accordance  with 
the  decisions  in  some  of  the  other  States,  that  while  the  right 
of  eminent  domain  may  be  exercised  in  order  to  drain  or  irri- 
gate land  which  cannot  be  brought  into  cultivation  without 
Its  aid,2  such  an  appropriation  is  not  justifiable  unless  it  ap- 
pears that  it  will  promote  the  general  welfare ;  and  a  statute 
authorizing  trustees  or  commissioners  to  construct  a  ditch  or 
an  embankment  as  a  means  of  drainage,  at  the  instance  of  any 
two  proprietors,  without  the  consent  of  the  party  on  whose 
land  the  work  is  done,  or  ascertaining  that  it  is  requisite  for 
the  public  good,  is  in  effect  an  authority  to  take  property  for 
private  use,^  and  as  such  invalid.* 

It  has  been  held  in  some  instances  that  land  cannot  be 
taken  for  a  private  way  or  railroad ;  ^  but  agreeably  to  the 
authorities  in  Delaware  and  Pennsylvania,  such  ways  may  be 
laid  out  at  the  instance  of  the  owner  of  a  farm  or  manufac- 
tory, as  a  means  of  enabling  him  to  cross  the  intervening 
land  and  reach  a  public  road,  because  they  are  in  effect 
branches  of  the  highway,  and  it  is  not  for  the  general  good 
that  land  should  be  isolated,  or  the  owner  prevented  from 
bringing  his  produce  to  market.^  The  rule  has  been  treated 
as  large  enough  to  include  a  lateral  railway  leading  from  a 
manufactory  to  the  main  line  on  a  navigable  stream,  because, 
as  was  said  in  Palairet's  Appeal,  such  roads  are  auxiliarj^,  and 

1  8  Ohio  St.  333;  ante,  p.  287. 

2  Wilson  V.  Blackbird  Creek,  2  Peters,  245;  The  Commonwealth  v. 
Alger,  7  Cushing,  86;  Dingley  v.  Boston,  100  Mass.  544;  Tidewater  Co.  v. 
Coster,  3  C.  E.  Green,  518;  Sigler  v.  Fuller,  5  Vroom,  227;  Agurs  v.  The 
Mayor,  35  N.  J.  Law,  172;  37  Id.  415.  (The  plaintiff's  name  in  37  N.  J. 
Law,  is  Agens;  ante,  p.  292.) 

8  Butler  V.  The  Supervisors,  26  Mich.  29;  Rutherford's  Case,  72 
Pa.  St.  82 ;  Agens  v.  The  Mayor,  37  N.  J.  Law,  415 ;  Deckey  v.  Tenni- 
son,  47  Mo.  373;  Taylor  v.  Porter,  4  HiU,  146;  Reeves  v.  Wood  Co.,  8 
Ohio  St.  344. 

4  See  Philadelphia  v.  Scott,  81  Pa.  St.  80. 

5  Taylor  v.  Porter,  4  Hill,  140;  B.  &  N.  Y.  R.  R.  Co.  v.  Branard,  9 
N.  Y.  100;  Bankhead  v.  Brown,  25  Iowa,  540. 

«  The  Pocopson  Road,  16  Pa.  St.  15;  Hickman's  Case,  4  Harrington, 
580. 
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the  public  have  the  use  of  them  for  the  purpose  for  which 
they  are  used.^ 

It  is  an  indispensable  condition  that  the  private  way  or 
railway  should  connect  with  some  public  avenue  or  outlet  ;2 
and  in  the  case  last  cited,  an  act  of  assembly  authorizing 
the  construction  of  tunnels  under  navigable  streams  for  the 
more  convenient  mining  of  anthracite  coal,  was  held  to  be 
unconstitutional,  as  sanctioning  the  taking  of  private  property 
for  a  use  which  did  not  sufficiently  concern  the  community. 

If  the  public  interest  will  be  promoted  by  the  exercise  of 
the  right  of  eminent  domain,  it  matters  not  that  individuals 
will  also  gain  ;  and  this  doctrine  has  been  carried  to  the  ques- 
tionable extent  of  bestowing  franchises  that  might  have  been 
a  lasting  source  of  revenue,  gratuitously  on  the  first  comers 
or  persons  who  knew  how  to  influence  legislation.  Had  the 
lucrative  privilege  of  constructing  horse-railways  through  the 
streets  of  populous  cities,  and  running  locomotives  on  super- 
structures that  overlook  and  darken  dwellings,  been  leased 
for  terms  of  years  to  the  highest  bidders,  and  compensation 
required  for  injuries  to  property,  municipal  taxation  might 
have  been  lightened,  and  there  would  have  been  less  occa- 
sion for  complaints  of  injustice  and  favoritism. 

The  question  whether  the  use  is  so  far  public  as  to  justify 
the  taking,  is  in  the  first  instance  for  the  legislature  ;  but  their 
decision  is  not  final,  and  the  case  may  be  brought  into  court, 
when  the  question  will  then  be,  is  the  end  public,  and  not 
whether  the  measure  is  judicious,  or  well  calculated  to  attain 
the  end.3 

The  appropriation  of  land  for  a  court  or  State  house  cannot, 
for  instance,  be  set  aside  because  the  judges  think  the  site  ill 
chosen,  the  cost  excessive,  or  that  the  existing  buildings  afford 
the  requisite  accommodation ;  or  —  as  the  principle  has  some- 

1  67  Pa.  St.  484,  492.     See  Tiedeman,  Police  Power,  p.  381. 

2  Keeling  v.  Griffin,  56  Pa.  St.  305;  Waddell's  Appeal,  84  Pa.  St.  90. 
8  Sigler  V.  Fuller,  5  Vroom,  227;  The  Tidewater  Co.  v.  Coster,  3  C. 

E.  Green,  518,  524;  Agurs  v.  The  Mayor,  35  N.  J.  172,  37  Id.  415  (the 
plaintiff's  name  in  37  N.  J.  Law  is  Agens) ;  Beekman  v.  The  Saratoga 
R.  K,  3  Paige,  73. 
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times  been  stated  —  if  there  be  an  element  of  public  utility, 
it  is  not  for  the  judiciary  to  consider  its  value  or  amount.^ 

There  is  nevertheless  a  preliminary  inquiry :  Is  the  use  so 
far  public  that  property  can  be  taken  consistently  with  the 
constitutional  guaranties  ?  These  would  be  of  little  worth  if 
the  citizen  could  be  deprived  of  his  land  or  goods  by  labelling 
that  public  which  is  essentially  private  ;  and  as  this  question 
is  judicial,  it  may  be  considered  by  the  courts,  and  the  decision 
of  the  legislature  reversed  if  manifestly  unsound.^ 

It  is  not  less  clear  that  the  object  must  be  one  which  the 
government  is  entitled  to  effect  directly  under  the  powers 
intrusted  to  it  for  the  common  good  ;  and  land  cannot  there- 
fore be  constitutionally  taken  in  this  country  for  the  erectioi^ 
of  a  building  for  public  worship,  nor,  as  it  would  seem,  for  au 
opera-house  or  a  theatre. 

It  follows  that  the  right  of  eminent  domain  cannot  be 
exercised  by  the  General  Government  for  any  end  which  is 
not  expressly  or  impliedly  within  the  scope  of  the  enumer- 
ated powers  of  the  United  States ;  and  as  regards  all  muni- 
cipal purposes  belongs  exclusively  to  the  States,  although  it 
can  never  be  legitimately  so  used  by  them  as  to  prejudice 
or  conflict  with  any  right  or  power  that  is  constitutionally 
possessed  by  Congress.^ 

If  the  purpose  for  which  the  power  is  exercised  be  public, 
it  is  immaterial  that  an  individual  or  body  corporate  will  also 
be  benefited  by  the  taking,  and  is  delegated  or  authorized  to 
carry  it  into  effect ;  and  hence  the  legislature  may  empower 
a  company  to  construct  a  railway,  turnpike,  or  canal  over 
private  property  and  coUeot  the  tolls.  Although  the  citizen 
cannot  employ  his  own  means  of  conveyance  on  a  railroad 
track  as  he  might  on  an  ordinary  highway,  the  cars  and 
carriages  of  the  company  are  still  open  to  all  men  at  rates 

^  2  Kent's  Com.  340;  Beekman  v.  Saratoga  R.  R.,  3  Paige,  45  or  71. 

2  The  Concord  R.  R.  Co.  v.  Greely,  17  N.  H.  57;  Palairet's  Appeal, 
67  Pa.  St.  480,  488;  Rutherford's  Case,  72  Pa.  St.  82;  Neponset  Meadow 
Co.  V.  Tileston,  133  Mass.  189. 

a  Gilman  v.  Philadelphia,  3  Wallace,  713,  726;  Bolland  v.  Hagan,  3 
Howard,  212,  230. 
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which  should  be;  uniform,  and  may  be  regulated  by  the  State  ; 
and  hence  the  use  may  justly  be  regarded  as  public,  although 
the  corporation  is  private.^ 

Agreeably  to  the  Fifth  Amendment,  property  cannot  be 
taken  by  the  United  States  for  public  use  without  compensa- 
tion ;  and  a  similar  provision  may  be  found  in  the  constitutions 
of  the  several  States,  while  "  damaged  or  destroyed "  have 
recently  been  conjoined  in  some  of  the  States  with  "  taken." 
This  clause,  like  the  analogous  language  of  the  habeas  corpus 
clause,  may  be  regarded  as  a  regulation  of  an  inherent  power, 
or  as  impliedly  conferring  a  power  that  would  not  other- 
wise exist.2  A  provision  that  a  power  shall  not  be  exercised 
except  on  certain  conditions,  implies  that  it  may  be  exercised 
if  the  conditions  a,re  fulfilled. 

Whichever  interpretation  is  adopted,  it  would  seem  obvious 
that  the  right  of  eminent  domain  could  hardly  be  exercised 
without  compensation  in  the  face  of  the  language  of  the  same 
amendment,  drawn  from  Magna  Charta,  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law,  which,  though  originally  intended  to  check  the  arbitrary 
power  of  the  Crown,  is  a  salutary  restraint  on  all  branches 
of  our  government.^  Like  provisions  exist  in  the  State  con- 
stitutions, and  their  observance  is  now  guaranteed  by  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

We  may  therefore  believe  that  compensation  is  a  correla- 
tive, without  which  the  right  to  take  property  for  public  use 
would  be  tantamount  to  confiscation,  and  would  consequently 
be  due  if  there  were  no  constitutional  guaranties.*    For  as 

1  Beekman  v.  The  Saratoga  R.  R.  Co.,  3  Paige,  45,  60,  75. 

2  Taylor  v.  Porter,  4  Hill,  143 ;  The  West  River  Bridge  Co.  v.  Dix,  6 
Howard,  507;  Sinnickson  v.  Johnson,  2  Harrison,  129;  Gardner  v.  New- 
burgh,  2  Johnson's  Ch.  162. 

»  Palairet's  Appeal,  67  Pa.  St.  480. 

*  Gardner  v.  Newburgh,  2  Johnson  Ch.  162;  Sinnickson  v.  Johnson, 
2  Harrison,  129;  The  West  River  Bridge  Co.  v.  Dix,  6  Howard,  540; 
Fletcher  v.  Peck,  6  Cranch,  145;  Pumpelly  v.  The  Green  Bay  Co.,  13 
Wallace,  177;  Raleigh  &  Gaston  R.  R.  Co.  v.  Davis,  2  Dev.  &  5at.  451; 
Hatch  y.  Vermont  Central  R.  R.  Co.,  25  Vt.  49,  66. 
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eminent  domain  is,  as  we  have  seen,  simply  a  right  to  compel 
the  citizen  to  sell  at  a  price  ascertained  according  to  some 
just  method  of  computation,  the  obligation  of  the  government 
to  pay  is  not  less  clear  than  that  of  the  owner  to  surrender.^ 
Compensation  has  accordingly  gone  hand  in  hand  with  the 
right  of  taking  property  for  public  purposes  in  all  civilized 
countries,  and  been  regarded  as  essential  to  its  legitimate 
exercise,  even  under  despotic  rule.  They  were  treated  as 
inseparable  by  the  Continental  jurists,  and  such  is  the  prin- 
ciple and  practice  of  the  English  government.^  Such  should 
obviously  be  the  rule  in  the  United  States,  because  the  right 
is  not  conferred  in  terms  ;  and  when  powers  arise  by  implica- 
tion, it  is  also  implied  that  they  shall  be  exercised  in  con- 
formity to  the  principles  which  the  Colonists  brought  with 
them  from  England  and  sought  to  establish  in  the  new  land 
beyond  the  sea.^  This  was  among  the  grounds  assigned  by 
the  framers  of  the  Constitution  for  not  inserting  a  Bill  of 
Rights ;  and  if  experience  has  shown  that  they  erred,  it  was 
not  so  much  from  the  insufficiency  of  the  reason  as  because 
the  restraints  on  despotic  power  should  be  formulated  in 
terms  that  cannot  be  misunderstood. 

The  question  arose  in  Gardner  v.  Newburgh,*  under  a 
statute  authorizing  the  diversion  of  a  stream  for  the  purpose 
of  supplying  the  village  of  Newburgh  with  water,  without 
any  provision  for  indemnifying  the  owners  of  the  land  through 
which  it  flowed ;  and  it  was  held  that  the  right  to  take  and 
the  duty  of  compensation  were  both  plain,  although  the 
Constitution  of  New  York  contained  no  provision  concerning 
either  point.  It  was  declared  in  like  manner  by  Dayton,  J., 
in  Sinnickson  v.  Johnsons,^  that  the  right  to  take  property 
for  public  use  antedated  written  constitutions,  and  was,  under 
the  settled  doctrines  of  universal  law,  attended  with  a  right 

1  Gardner  y.  Newburgh,  2  Johnson's  Ch.  162,  166;  1  Blackstone's 
Cora.  139;  ante,  p.  333. 

2  Hatch  V.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  65. 
8  Wilkinson  v.  Leland,  2  Peters,  657. 

4  2  Johnson's  Ch.  162. 
6  2  Harrison,  129. 


MEASURE  OP  DAMAGES.  349 

to  compensation,  which  was  so  closely  related  that  both 
should  be  regarded  as  parts  of  one  and  the  same  principle. 
It  follows  that  if  the  Constitution  is  silent,  and  the  statute 
makes  no  provision  for  compensation,  it  will  be  implied  ;  or  if 
the  language  excludes  such  a  supposition,  the  act  will  be 
void.i 

The  measure  of  the  compensation  due  for  the  appropriation 
of  property  to  public  use  is  prima  facie  its  market  value,  or 
what  it  would  have  brought  at  a  fair  public  or  private  sale, 
due  regard  being  had  to  all  the  uses  for  which  it  was  availa- 
ble, and  that  tended  to  enhance  its  price.^  The  question  is 
more  complicated  where  the  appropriation  is  partial ;  and  it 
may  then  be  necessary  to  consider  not  only  the  value  of  what 
is  taken,  but  the  effect  on  what  remains,^  and  allow  for  the 
detriment  or  advantage  in  assessing  the  damages.* 

If  one  half  of  a  lot  is  so  much  enhanced  in  value  by  the 
opening  of  a  street  over  the  other  half  that  it  will  sell  for  more 
than  the  whole  would  have  brought  previously,  the  owner 
will  have  no  right  to  indemnity,  and  may  be  compelled  to 
pay  the  excess  as  an  indemnification  for  any  loss  that  may  be 
occasioned  to  the  adjacent  lots.^  In  such  cases  the  power  of 
eminent  domain  and  the  power  of  taxation  are  both  exercised, 
the  first  in  taking  the  land  for  use  as  a  street,  and  the  second 
in  requiring  contributions  from  those  who  are  especially  bene- 

1  Gardner  v.  Newburgh,  2  Johnson's  Ch.  162,  168;  Sinnickson  v. 
Johnson,  2  Harrison,  129 ;  Raleigh  &  Gaston  R.  R.  Co.  v.  Davis,  2  Dev. 
&  Bat.  451. 

2  Schuylkill  Navigation  Co.  v.  Thoburn,  7  S.  &  R.  411 ;  Watson  v, 
Pittsburg  R.  R.  Co.,  37  Pa.  St.  469;  East  Pennsylvania  R.R.  Co.  v.  Hot- 
tenstine,  47  Id.  28;  Boom  Co.  v.  Patterson,  98  U.  S,  403;  Hornstein  v.  The 
Atlantic  R.  R.  Co.,  51  Pa.  St.  87. 

«  Hatch  V.  Vermont  Central  R.  R.  Co.,  25  Vt.  49,  66;  Watson  v.  The 
Pittsburg  R.  R.  Co.,  37  Pa.  St.  469;  Schuylkill  Navigation  Co.  v.  Tho- 
burn, 7  S.  &  R.  411 ;  Symonds  v.  The  City  of  Cincinnati,  14  Ohio  St. 
147. 

^  Shawneetown  v.  Mason,  82  111.  337;  Bloomington  v.  Miller,  84 
Id.  621;  Hornstein  v.  The  Alantic  &  Great  Western  R.  R.  Co.,  51  Pa. 
St.  87. 

fi  Livingston  v.  Mayor  of  New  York,  8  Wend.  85;  Owners  of  Ground  r. 
Mayor  of  Albany,  15  Id.  374. 
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fited,  and  who  consequently  ought  to  bear  a  corresponding 
share  of  the  burden.^ 

The  material  inquiry  is  not  what  the  owner  will  lose  by  the 
interruption  of  his  business,  or  whether  the  property  will  be 
unfitted  for  the  particular  use  to  which  he  applied  it,  but 
what  the  effect  will  be  on  that  general  adaptability  or  fitness 
for  the  needs  of  life  and  trade  which  is  at  once  the  cause  and 
test  of  value.'-^ 

In  determining  this  point,  the  jury  may  hear  and  be  guided 
by  the  testimony  of  experts  as  to  the  intrinsic  value  of  the 
portion  which  is  actually  appropriated  to  public  use.  But  it  is 
also  proper  to  consider  the  injurious  or  beneficial  conse- 
quences to  what  is  left,  including  the  alteration  that  has  been 
made  in  the  configuration,  depth,  and  frontage  ;  the  effect  of 
a  change  of  grade  or  embankment  in  rendering  the  property 
less  suitable  for  trade  or  occupancy ;  whether  the  owner  is 
shut  out  from  a  navigable  stream  or  highway ;  does  the  ad- 
vantage resulting  from  the  street  or  railway  compensate  the 
detriment,  —  in  short,  whatever  would  influence  the  mind  of 
a  purchaser,  and  induce  him  to  give  more  or  less  than  before 
the  power  of  eminent  domain  was  exercised.^ 

Such  a  method  of  assessment  is  not  necessarily  dependent 
on  the  right  to  charge  the  owners  of  the  property  with  "  ben- 
efits," or  tender  a  payment  which  is  not  pecuniary,  but 
depends  on  the  broad  principle  that  compensation  is  to  be 
gauged,  in  the  absence  of  intentional  wrong,  by  the  loss  result- 
ing from  the  transaction  as  a  whole.* 

Accordingly,  where  a  railroad  was  laid  out  across  the  plain- 
tiff's land,  and  so  near  to  his  mill  and  to  the  highway  leading 

1  The  People  v.  Mayor  of  Brooklyn,  4  Comstock,  418;  ante,  p.  302. 

2  Schuylkill  Xavigation  Co.  v.  Thoburn,  7  S.  &  R.  411;  Shenango 
&  Alleghany  R.  R.  Co.  v.  Braham,  79  Pa.  St.  447,  452. 

8  Watson  y.  Pittsburgh  R.  R.  Co.,  37  Pa.  St.  472,  476;  The  East  Penn- 
sylvania R.  R.  Co.  V.  Hottenstine,  47  Id.  28;  Hornstein  v.  Atlantic  R.  R. 
Co.,  51  Id.  87;  Western  Pennsylvania  R.  R.  Co.  v.  Hill,  66  Id.  460,  465; 
Paige  V.  Chicago  R.  R.  Co.,  70  HI.  324;  Hyde  Park  v.  Dunham,  85  Id. 
575;  Shawneetown  v.  Mason,  82  Id.  337. 

4  Hyde  Park  v.  Dunham,  85  HI.  575;  Paige  v.  Chicago  R.  R.  Co.,  70 
Id.  324. 
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to  it,  that  his  customers  could  not  drive  with  safety  to  the  mill, 
or  fasten  their  horses  when  there,  the  court  held  that  the 
consequent  loss  of  custom  might  properly  be  submitted  to  the 
jury  as  an  item  in  the  assessment  of  damages.^  So  the  loca- 
tion of  a  railway  in  such  proximity  to  a  barn  that  the  owner 
is  in  common  prudence  obliged  to  take  it  down,  in  order  to 
avoid  the  risk  of  fire,  and  build  it  elsewhere,  is  a  suflBcient 
ground  for  compensation  ;^  and  an  incidental  injury  to  water- 
power  is  governed  by  the  same  principle.^  So  also  when 
the  appropriation  of  part  of  the  land  for  use  as  the  bed  of 
a  railroad  will  compel  a  tenant  for  life  or  years  to  carry 
on  his  trade  or  business  in  another  place,  the  jury  may  take 
into  consideration  the  cost  of  the  removal  of  his  machinery 
and  the  depreciation  in  value  which  it  will  undergo  from 
being  put  up  elsewhere,  or  applied  to  a  different  use.^  In 
these  instances  the  consequential  damages  were  taken  into 
view  because  part  of  the  plaintiffs  land  was  taken,  and  would, 
agreeably  to  the  general  current  of  decision,  have  been  inad- 
missible had  they  arisen  from  acts  done  on  the  land  of  third 
persons,  though  equally  injurious  to  the  plaintiff,  because 
there  would  then  be  no  taking  within  the  constitutional  pro- 
vision. It  was  at  the  same  time  held  in  Hornstein's  Case  ^ 
that  the  court  below  was  right  in  instructing  the  jury  not  t6 
consider  the  smoke,  sparks,  or  light  emitted  by  the  locomo- 
tives, or  their  injurious  consequences,  including  the  effect 
which  they  might  have  in  setting  fire  to  the  premises  which 
the  plaintiff  used  as  a  distillery,  or  frightening  the  horses 
which  he  employed  for  hauling.  The  reason  assigned  was 
that  such  damages  were  consequential ;  but  the  true  ground 
seems  to  be  that  they  were  too  temote  and  contingeUt  to  be 
ascertained  with  certainty. 

It  is  established,  in  accordance  with  this  decision,  that  in 
awarding   compensation  for  the  construction  of  a  railroad, 

1  The  Western  Pennsylvania  R.  R.  Co.  v.  Hill,  56  Pa.  St.  460. 

«  Wilmington  R.  R.  Co.  v.  Stauffer,  60  Pa.  St.  374. 

8  Barclay  R.  R.  Co.  v.  Ingham,  36  Pa.  St.  194. 

*  Getz  V.  Philadelphia  R.  R.  Co.,  105  Penn.  547;  113  Id.  214. 

5  51  Pa.  St.  87. 
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regard  cannot  be  had  to  the  risk  of  fire,  although  the  road 
passes  through  the  plaintiff's  premises  and  will  enhance 
the  rate  of  insurance,  because  the  use  of  such  means 
being  lawful,  there  is  no  liability  for  the  consequences, 
save  on  the  ground  of  negligence ;  and  if  that  is  shown, 
a  recovery  may  be  had  subsequentlj'-  in  the  proper  form 
of  action.^  The  inquiry  in  such  cases,  nevertheless,  is  what 
will  the  property  sell  for  after  the  road  is  built,  as  con- 
trasted with  what  it  was  worth  before,  due  regard  being  had  to 
all  the  circumstances  ;  and  in  answering  this  question  the  jury 
may,  as  it  would  seem,  consider  every  natural  and  probable 
consequence  that  would  weigh  adversely  or  favorably  with  a 
purchaser,  —  as,  for  instance,  the  risk,  discomfort,  and  incon- 
venience arising  from  the  proximity  of  the  road,  on  the  one 
hand,  and  the  increased  facility  of  transportation  and  access 
on  the  other.2  As  was  said  in  these  instances,  taking  one 
third  of  a  tract  may  by  reason  of  its  situation  or  slope  render 
the  rest  unmarketable  ;  and  it  is  not  an  answer  that  only  so 
much  is  taken  as  the  State  actually  requires.  The  jury  are 
to  consider  not  a  partial  effect  only,  but  the  whole,  and  take 
all  the  circumstances  into  view  in  arriving  at  a  conclusion. 
This  is  not  deducting  benefits  or  advantages,  or  substituting 
compensation  in  land  for  money,  but  ascertaining  whether  the 
complainant  is  really  damaged,  and  to  what  extent.  The 
judgment  in  Watson  v.  The  Pittsburg  &  Connelsville  R.  R. 
Co.2  is  to  the  same  effect. 

1  Philadelphia  &  Reading  R.  R.  Co.  v.  Yeiser,  8  Pa.  St.  366;  Lehigh 
Valley  R.  R.  Co.  v.  Lazarus,  28  Pa.  St.  203 ;  Huyett  v.  Philadelphia  & 
Reading  R.  R.  Co.,  23  Pa.  St.  373. 

2  Hyde  Park  v.  Dunham,  85  111.  575;  Paige  v.  Chicago  R.  R.  Co.,  70  Id. 
328;  Shawneetown  v.  Mason,  82  Id.  337. 

8  37  Pa.  St.  472. 
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Eminent  Domain  (continued).  —  The  Property  which  may  be  the  Subject 
of  the  Right.  —  Land.  —  Chattels.  —  Money.  —  Franchises.  —  Future  or 
Contingent  Interests.  —  Easements.  —  Diversion  of  Property  from  one 
Use  to  Another.  —  Power  of  the  State  over  the  Highways.  —  Railroad 
Tracks  in  Highways.  —  Vacation  of  Highways. 

Every  species  of  property,  including  money,  may  seemingly 
be  appropriated  by  virtue  of  the  right  of  eminent  domain. 
The  State  may  as  well  take  the  cash  of  a  banker  to  pay  its 
soldiers  or  enable  them  to  march  against  the  enemy,  as  woollens 
for  clothing,  or  corn  for  food.^  It  has  been  suggested  that 
such  a  course  would  be  futile,  because  compensation  must  be 
pecuniary,  and  the  government  would  be  obliged  to  render 
with  one  hand  what  it  took  with  the  other.^  The  reason  can 
hardly  be  deemed  satisfactory,  because  payment  need  not  be 
made  forthwith  or,  in  the  case  of  the  Commonwealth,  secured ; 
and  the  government  may  consequently  wait  for  a  reasonable 
time  before  returning  what  it  has  appropriated,  with  the 
interest  which  justice  demands.^  Such  a  taking  would  never- 
theless be  equivalent  to  a  forced  loan,  and  if  not  unconstitu- 
tional, should  only  be  resorted  to  when  the  need  is  extreme, 
and  supersedes  ordinary  rules. 

Property  which  has  been  taken  in  the  exercise  of  the  right 
of  eminent  domain,  may  be  appropriated  by  virtue  of  the 
same  right  to  a  different  use,  although  it  is  held  by  a  munici- 
pal or  private  corporation  as  a  means  of  profit,  and  not  merely 
for  the  general  good.     Such  a  franchise  is  property,  or  is  con- 

1  Hatch  V.  The  Vermont  Central,  25  Vt.  49,  65 ;  Vanhorne  v.  Dorrance, 
2  Dallas,  304;  ante,  p.  304. 

2  Burnett  v.  Sacramento,  12  Cal.  76;  The  People  v.  The  Mayor,  4 
Comstock,  419;  Cooley  on  Limitations,  526. 

8  Hammett  v.  Philadelphia,  65  Pa.  St.  146,  153. 
VOL.  I.  — 23 


854  SUBJECTS   OF  EMINENT  DOMAIN. 

f erred  by  the  State  for  some  public  end ;  and  in  either  aspect 
may  be  resumed  by  the  donor,  or  transferred  to  other  hands, 
subject  to  the  duty  of  indemnifying  those  who  are  losers  by 
the  change.^ 

The  rule  of  policy,  as  well  as  of  law,  is  that  a  grant  made 
for  one  public  purpose  may  be  superseded  by  another  which 
is  more  urgent  or  important ;  and  if  the  deprivation  is  at- 
tended with  an  adequate  compensation,  there  is  no  violation 
of  public  faith.  It  matters  not  that  the  franchise  is  conferred 
by  a  charter  of  incorporation,  and  within  the  doctrine  that 
a  contract  cannot  constitutionally  be  impaired,  because  it  is 
also  property,  and  therefore  a  fit  subject  for  the  exercise  of 
the  right  of  eminent  domain.^ 

A  toll-bridge  erected  under  a  charter  granted  for  that  pur- 
pose may  accordingly  be  taken  from  the  company  and  made 
free,^  or  one  railroad  company  authorized  to  appropriate  or  oc- 
cupy the  road-bed  of  another,  either  by  crossing  it  or  by  using 
it  longitudinally,  to  the  exclusion  of  the  original  grantees.* 

Although  a  franchise  may  be  abrogated,  or  transferred 
wholly  or  in  part,  without  the  assent  of  the  owner,  such  an 
intention  obviously  should  not  be  imputed  to  the  legislature 
unless  it  is  distinctly  expressed,  or  it  would  be  impracticable 
to  execute  the  power  in  any  other  way.^  Hence  the  incor- 
poration of  a  company  with  power  to  construct  a  railway 
between  two  given  points,  may  authorize  the  crossing  or 
intersection  of  the  intervening  streets  or  highways,  but  will 

1  Central  Bridge  Co.  v.  Lowell,  4  Gray,  474 ;  The  West  River  Bridge 
Co.  V.  Dix,  6  Howard,  507;  Plan  of  Kensington,  2  Rawle,  445. 

2  New  Orleans  Gas  Light  Co.  v.  Louisiana  Co.,  115  U.  S.  650,  673  ;  En- 
field Toll  Bridge  Co.  v.  The  Railroad,  17  Conn.  40;  In  re  Twenty-second 
Street,  102  Pa.  216. 

8  In  re  Towanda  Bridge  Co.,  91  Pa.  St.  216;  Piscataqua  Bridge  v. 
N.  H.  Bridge,  7  N.  H.  35;  Black  Constitutional  Prohibitions,  §  72. 

4  Sixth  Avenue  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330;  Philadelphia  &  Tren- 
ton R.  R.  Co.,  6  Wharton,  25;  Mercer  v.  Pittsburg,  36  Pa.  St.  99;  Cleve- 
land R.  R.  Co.  V.  Speer,  56  Pa.  St.  325;  Snyder  y.  Penn.  R.  R.,  55  Pa.  St. 
310,  344;  Danville  R.  R.  Co.  v.  Commonwealth,  73  Pa.  St.  29;  Struthers 
V.  Dunkirk  R.  R.  Co.,  87  Pa.  St.  282. 

6  Phillipps  V.  Dunkirk  R.  R.,  78  Pa.  St.  179;  Prospect  Park  R.  R.  r. 
Williamson,  91  N.  Y.  552;  The  N.  Y.  &  N.  R.  R.  Co.,  99  Id.  23. 
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not  justify  the  location  of  the  railway  along  the  line  of  a 
public  road,  or  the  streets  or  avenues  of  a  city. 

In  the  Cleveland  Railroad  v,  Speer,^  the  court  neverthe- 
less held  that  a  railroad  company  might  be  authorized  to  use 
a  street  or  highway  expressly  or  inferentially,^  and  that  such 
an  authorit}'^  would  be  implied  where  a  corporation  was  em- 
powered to  continue  an  existing  road  up  the  valley  of  the 
Ohio  River  to  Pittsburgh,  and  the  power  could  not  be  car- 
ried into  effect  without  traversing  the  borough  of  Manchester, 
which  stood  across  the  valley.  It  would  obviously  be  less 
injurious  to  lay  the  tracks  in  the  streets  than  to  demolish  the 
houses,  and  the  power  might  therefore  be  properly  executed 
in  the  former  mode. 

The  provision  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  sufficiently  denotes  that 
the  persons  within  its  scope  are  those  interested  in  the  land  or 
chattel,and  who  will  lose  through  its  appropriation  by  the  State. 

It  follows  that  every  one  who  has  a  Jus  in  re  or  ad  rem 
present  or  prospective,  vested  or  contingent,  which  is  suscep- 
tible of  valuation,  has,  if  prejudiced  by  the  appropriation  of 
the  thing  itself,  a  just  ground  for  compensation.  The  stat- 
utes of  New  York  and  some  of  the  other  States  speak  of  the 
persons  who  are  to  be  indemnified  as  the  owner  or  owners ; 
but  this  is  simply  a  specification  of  what  the  Fifth  Amend- 
ment of  the  Constitution  of  the  United  States  implies,  and  is 
not  intended  to  restrict  the  right  to  persons  who  own  ab- 
solutely, or  are  entitled  to  the  possession  or  occupation  of  the 
property  in  question.^  The  word  "  owner  "  has  no  technical 
meaning,  and  being  nomen  generalissimum,  should,  especially 
when  used  in  a  remedial  statute,  be  construed  liberally  in 
favor  of  the  parties  whom  it  is  the  duty  and  intention  of  the 
legislature  to  protect.* 

1  56  Pa.  St.  325. 

2  Commonwealth  v.  Erie  R.  R.,  27  Pa.  St.  339. 

8  Trustees  v.  Robinson,  12  S.  &  R.  29;  Story  v.  New  York  Elevated 
R.  R.,  90  N.  Y.  124,  126;  Arnold  v.  Hudson  R.  R.,  55  Id.  661. 

4  Eailroad  Co.  v.  Boyer,  13  Pa.  St.  497,  499;  Watson  v.  Central  R.  R., 
47  N.  Y.  161;  Moeller  v.  Harvey,  16  Phila.  66;  Schilt  v.  Haxvey,  105  Pa. 
222. 
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Estates  for  life  or  years,  vested  or  contingent,  and  whether 
in  possession,  remainder,  or  reversion,  are  equally  property, 
within  the  meaning  of  the  Constitution,^  which  also  includes 
rents  and  easements  issuing  out  of  or  constituting  a  charge 
on  land; 2  and  according  to  any  just  interpretation,  mortgages, 
judgments,  and,  in  fine,  every  right,  title,  lien,  or  interest 
which,  if  the  land  were  sold  under  an  execution  and  the 
proceeds  paid  into  court  for  distribution,  would  entitle  the 
holder  to  appear  before  the  auditor  or  master  and  claim  his 
share.  A  different  view  was  nevertheless  held  in  Watson  v. 
The  Railroad,  where  it  was  said  that  judgment-creditors 
were  not  within  the  scope  of  the  statute,  and  might  see  the 
land  upon  which  they  relied  as  a  means  of  payment  swept 
away  and  the  proceeds  paid  to  the  defendant  in  the  judg- 
ment. This  conclusion  may  be  sound  as  regards  the  right 
of  recovery  against  the  city  or  company  which  takes  the 
land  ;  but  the  holder  of  the  judgment  should  still  be  entitled 
to  a  bill  in  equity  to  enjoin  the  judgment-debtor  from  re- 
ceiving the  money,  and  compel  him  to  appropriate  it  to  the 
extinguishment  of  the  debt. 

It  is  obviously  material  to  inquire  what  constitutes  the 
property  which  the  clause  was  intended  to  protect,  and  what 
the  taking  which  it  qualifiedly  prohibits.  These  inquiries 
are  so  closely  related  that  it  is  not  easy  to  disentangle  them  ; 
but  they  must  be  severally  considered  if  we  wish  to  arrive  at 
a  correct  result.  To  illustrate  by  examples :  if  we  suppose  a 
stream  flowing  through  three  farms  owned  severally  by  A, 
B,  and  C,  and  that  B's  land  is  flooded  by  the  construction  of 
a  railroad  or  other  public  work  on  the  farm  of  C,  there  can 
be  no  doubt  that  B's  property  is  injured  ;  and  the  question.  Is 
it  taken?  should  according  to  the  recent  course  of  decision 

1  Baltimore  R.  R.  v.  Thompson,  10  Md.  76;  Railroad  Co.  v.  Boyer,  13 
Pa.  St.  497;  Turnpike  Co.  v.  Brosi,  22  Pa.  St.  29;  Philadelphia  &  Read- 
ing R.  R.  Co.  V.  Getz,  113  Id.  214;  North  Penn.  R.  R.  v.  Davis,  26  Pa. 
St.  238;  Brown  v.  Powell,  25  Id.  229;  Parks  v.  Boston,  15  Pick.  198. 

2  Bridge  Co.  v.  Hartford  R.  R.,  17  Conn.  454;  Watson  v.  Central  R.  R., 
47  N.  Y.  161;  Cuthbert  v.  Kuhn,  3  Wharton,  365;  Workman  v.  Mifflin, 
30  Pa.  St.  362. 
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receive  an  affirmative  reply .^  If,  on  the  other  hand,  the 
stream  were  diverted  from  B's  farm  for  the  purpose  of  feed- 
ing a  canal  conferred  by  the  State,  by  a  sluice  constructed  on 
A's,  the  doubt  would  be,  not  as  to  the  taking  of  the  water, 
but  whether  B's  right  to  require  that  it  shall  continue  to  run 
as  it  was  wont  to  do,  amounts  to  ownership,  which,  agreeably 
to  well-settled  principles,  must  be  decided  in  his  favor.^  If 
we  now  suppose  the  street  in  front  of  B's  house  in  town  to 
be  obstructed  by  an  elevated  railroad  built  under  an  author- 
ity from  the  State,  both  questions  will  be  presented :  Has  he 
a  right  of  property  in  the  street  ?  Is  the  darkening  of  his  win- 
dows a  taking  of  his  property  in  the  house  ?  and  he  may 
be  entitled  to  judgment  on  either  or  both  grounds.^ 

There  are  nevertheless  authorities  which  point  to  the  oppo- 
site conclusion, — that  while  there  may  be  grievous  loss  in 
each  of  the  cases  above  supposed,  there  is  no  such  taking 
in  the  second  or  third  as  the  Constitution  contemplates. 
The  question  must  therefore  be  examined  in  the  light  of 
principles. 

The  term  property  may  be  used  to  signify  the  thing  owned 
or  possessed,  or  the  rights  and  privileges  which  together  make 
up  the  aggregate  of  use  or  enjoyment  implied  in  ownership.* 
Property  may  tlierefore  justly  be  defined  as  "  the  dominion 
or  indefinite  right  of  user  or  disposition  which  one  may  exer- 
cise over  particular  things  or  subjects."  This  is  its  appro- 
priate meaning,  and  that  which  it  has  in  the  Constitution ; 
although  it  is  not  infrequently  used  to  indicate  the  thing 
rather  than  the  right,  and  much  of  the  uncertainty  and  con- 
fusion observable  in  the  decisions  have  arisen  from  overlooking 
this  distinction.^ 

1  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166;  Bridge  Co.  v.  The 
United  States,  105  U.  S.  502;  Eaton  v.  Railroad  Co.,  51  N".  H.  504. 

2  Gardner  v.  Newburg,  2  Johnson's  Ch.  162 ;  Heiman  v.  Union  Canal 
Co.,  50  Pa.  St.  268;  Smith  v.  City  of  Rochester,  92  N.  Y.  473;  Yates  v. 
Milwaukee,  10  Wallace,  504. 

»  Story  V.  The  Elevated  R.  R.  Co.,  90  N.  Y.  157,  170;  Crawford  v.  The 
Village  of  Delaware,  7  Ohio  St.  459. 

^  Railroad  Co.  v.  Boyer,  13  Pa.  St.  497,  499. 

5  Rigney  v.  Chicago,  102  111.  77.    The  distinction  is  sometimes  over- 
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Such  maDifestly  is  the  true  interpretation  of  the  Federal 
Constitution,  because  the  same  amendment  which  guarantees 
the  right  to  compensation  where  property  is  taken  for  public 
purposes,  provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  A  man  who 
is  precluded  from  exercising  his  right  over  or  to  a  thing  is 
obviously  deprived  of  his  property  in  the  thing,  and  the  term 
presumably  has  the  same  meaning  throughout  the  clause  ;  or, 
to  state  the  case  somewhat  differently,  the  intention  was  to 
forbid  the  abrogation  of  private  rights  absolutely  for  private 
purposes  and  relatively  for  public  purposes,  and  that  which 
would  be  a  deprivation  if  done  for  a  private  use  must  be  at- 
tended with  compensation,  though  done  for  a  public  end,  and 
will  be  unconstitutional  unless  the  condition  is  observed. 
Whenever,  therefore,  the  right  of  an  individual  over  or  to  a 
thing,  is  hindered  or  rendered  less  valuable  by  an  alteration 
in  the  physical  condition  of  the  thing  resulting  from  an  act 
done  under  an  authority  conferred  by  the  legislature,  his  prop- 
erty in  the  thing  is  taken,  although  he  never  possessed  the 
thing,  or  although  it  remains  in  his  possession.^  "  All  per- 
sons having  proprietary  rights  are  entitled  to  compensation, 
because  the  aggregate  of  those  rights  makes  up  the  fee."  ^ 

The  interest  of  a  tenant  under  a  covenant  for  the  renewal 
of  the  lease,  or  of  a  purchaser  in  the  fulfilment  of  a  written 
agreement  to  convey,  is  consequently  an  ownership  which  en- 
titles him  to  compensation  for  any  act,  public  or  private,  by 
which  it  is  abrogated  or  impaired  ;  ^  and  so  is  the  right  to  an 

looked  by  writers  of  great  authority.  Thus,  when  a  nuisance  is  defined 
as  "anything  done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or 
hereditaments  of  another  "  (3  Blackstone,  Com.  216),  the  meaning  ob- 
viously is  anything  done  to  the  hurt  or  annoyance  of  another  as  the  owner 
or  occupant  of  lands,  tenements,  or  hereditaments. 

1  Crawford  v.  Delaware,  7  Ohio  St.  459;  Arnold  v.  Hudson  R.  R.,  55 
N.  Y.  661;  Trustees  v.  Robinson,  12  S.  &  R.  29;  Rigney  v.  Chicago,  102 
111.  77;  Stone  v.  Railway  Co.,  68  Id.  394;  Richardson  v.  Vermont  R.  R., 
25  Vt.  465,  471;  Watson  v.  Central  R.  R.,  47  N.  Y.  157. 

2  Watson  V.  Central  R.  R.,  47  N.  Y.  157;  Richardson  v.  Vermont  R.  R., 
25  Vt.  465,  467. 

8  Xorth  Pennsylvania  R.  R.  u.  Davis,  26  Pa.  St.  238. 
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artificial  watercourse,  or  to  a  common  appurtenant  in  ground 
belonging  to  another  person,  or  to  the  State.^ 

It  results  from  what  has  been  said  that  "  taking  "  is  mate- 
rial only  so  far  as  it  affects  some  private  right,  and  that  every 
valuable  right  is  equally  entitled  to  protection,  whether  it  is 
to  the  possession  or  occupation  of  land,  or  that  it  shall  remain 
open  as  a  means  of  passage,  or  to  give  access  to  light  and  air.^ 
It  is  immaterial  that  the  private  right  grows  out  of  an  act  or 
contract  by  which  the  land  is  dedicated  to  the  public,  because 
both  uses  may  be,  and  not  infrequently  are,  coincident,  —  as 
where  two  or  more  persons  unite  in  laying  out  a  public  square 
in  a  town  or  village,^  and  each  has  a  several  right  to  require 
that  the  covenant  shall  be  observed,  which  is  concurrent  with 
the  public  right  against  all.*  So  the  right  to  the  water  which 
flows  through  land,  and  the  right  of  way  over  it,  are  not  less 
real  than  the  right  to  cultivate  the  surface  of  the  ground,  or 
the  right  to  the  minerals  which  lie  beneath.^  Each  is  prop- 
erty, and  cannot  be  obstructed  by  the  Commonwealth  with- 
out a  deprivation  which  is  equivalent  to  taking,  whether  the 
obstruction  is  caused  by  an  act  done  on  the  land  or  elsewhere, 
and  whether  the  land  belongs  to  the  holder  of  the  right,  or  to 
some  other  person.^ 

It  is  established,  in  conformity  to  this  principle,  that  in- 
corporeal hereditaments  —  including  commons,  ways,  water- 
courses, rents,  and  franchises  —  though  not  tangible,  and  for 

1  Arnold  v.  Hudson  R.  R.,  55  N.  Y.  661 ;  Story  v,  N.  Y.  Elevated  R.  R., 
90  Id.  167;  Trustees  v.  Robinson,  12  S.  &  R.  29;  Fleming's  Appeal,  65 
Pa.  St.  444. 

2  Doyle  V.  Lord,  64  N.  Y.  432;  Story  v.  N.  Y.  Elevated  R.  R.  90  N.  Y. 
168. 

8  Hills  V.  Miller,  3  Paige,  256. 

*  Parker  u.  Framingham,  8  Metcalf,  260;  Kirkham  v.  Sharp,  1  Wharton, 
323;  Faust  v.  Pass.  R.  R.,  3  Philadelphia,  164;*s.  c.  2  Smith's  Leading 
Cases  (8  Am.  ed.),  181;  Trustees  v.  Cowen,  4  Paige,  510;  Story  r.  N.  Y. 
Elevated  R.  R.,  90  N.  Y.  166. 

^  Heilman  v.  Union  Canal  Co.,  50  Pa.  St.  268;  Hatch  v.  Vermont 
Central  R.  R.,25  Vt.  49,  69;  Smith  v.  Rochester,  92  N.  Y.  473;  Gardner 
V.  Newburg,  2  Johnson's  Ch.  162. 

«  Story  V.  Elevated  R.  R. ,  90  N.  Y.  167;  Trustees  v.  Robinson,  12  S.  &  R. 
29;  Fleming's  Appeal,  65  Pa.  St.  444. 
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the  most  part  issuing  out  of  or  exercised  on  the  lands  of 
others,  are  as  much  property  that  may  not  be  taken  without 
payment  as  if  they  were  corporeal  and  susceptible  of  manual 
possession.^  If,  therefore,  the  State  or  railway  company  take 
land  which  is  subject  to  a  rent-service,  they  must  compensate 
the  landlord  ;  and  so  of  the  obstruction  of  a  right  of  way  or 
watercourse  by  a  railroad  or  other  public  work  constructed 
by  virtue  of  the  right  of  eminent  domain.^ 

An  easement  is  a  right  to  use  that  for  a  particular  purpose 
which  belongs  for  general  purposes  to  another,  and  is  not  only 
consistent  with,  but  necessarily  implies,  the  existence  of  a  dis- 
tinct and  underlying  title  to  the  ground  which  is  subjected  to 
the  burden.  When,  therefore,  a  right  of  way  is  granted  over 
land,  the  grantor  and  grantee  are  both  owners,  and  neither 
can  do  any  act  that  will  vary  or  impair  the  right  of  the  other. 
The  principle  is  the  same  whether  the  grant  is  made  to  the 
State  or  to  an  individual,  and  although  the  easement  grows 
out  of  the  exercise  of  the  right  of  eminent  domain.  The  lay- 
ing out  of  a  street  consequently  gives  rise  to  two  co-existent 
rights  of  ownership,  —  one  belonging  to  the  Commonwealth, 
and  the  other  to  the  owner  of  the  land  over  which  it  passes.^ 
The  fee  remains  in  him,  and  the  State  can  do  no  act  that  will 
impose  an  additional  burden,  without  a  new  exercise  of  the 
right  of  eminent  domain  attended  with  compensation.*  This 
is  a  general  rule  applicable  to  all  easements,  whether  public  or 
private,  and  which  consequently  includes  highways.^ 

It  is  established,  in  conformity  to  these  principles,  that  land 
which  has  been  taken  for  a  street  may  not  be  appropriated  to 

1  Heilman  v.  Union  Canal  Co.,  50  Pa.  St.  268;  Trustees  v.  Robinson, 
12  S.  &  R.  29;  Fleming's  Appeal,  65  Pa.  St.  444;  Story  v.  N.  Y.  Elevated 
R.  R.,  90  N.  Y.  122;  Bridge  Co.  v.  Hartford  R.  R.,  17  Conn.  454;  Smith 
V.  Rochester,  92  N.  Y.  47«;  Cuthbert  v.  Kuhn,  3  Wharton,  365;  Workman 
V.  Mifflin,  30  Pa.  St.  352. 

2  Arnold  v.  Hudson  R.  R.,  55  N.  Y.  661;  Smith  v.  Rochester,  92  N.  Y. 
473. 

8  Dovaston  v.  Payne,  2  Smith's  Leading  Cases  (8  Am.  ed.),  140. 
4  The  Ridge  Turnpike  Co.  v.  Stoever,  6  W.  &  S.  378 ;  Mifflin  v.  The 
Railroad,  16  Pa.  St.  182,  194. 

fi  Jessup  r.  Loucks,  55  Pa.  St.  350:  post,  p.  372. 
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any  purpose  which  is  incompatible  with  its  primary  use  as  a 
means  of  transit,  and  will  prejudice  the  owner  of  the  under- 
lying soil.^  The  legislature  cannot,  therefore,  authorize  the 
erection  of  a  police-station,  school-house,  or  other  public 
building  in  the  highway,  or  even  of  a  freight-depot  or  car- 
house  ;  and  still  less  could  it  throw  the  land  into  the  market 
and  dispose  of  it  as  a  building  site.^  Such  an  act  is  a  taking, 
and  can  be  effected  only  through  the  power  of  eminent 
domain,  attended  with  compensation  to  the  proprietors  of 
the  fee. 

So  far  all  the  authorities  agree ;  but  there  is  a  wide  diver- 
gence of  opinion  as  to  what  is  such  a  departure  from  the 
appropriate  uses  of  a  street  as  to  bring  the  case  within  the 
principle,  and  while  some  of  the  cases  hold  that  a  track  may 
be  laid  for  the  passage  of  trains  and  locomotives,  at  all  events 
where  the  fee  is  in  the  State  or  city,  it  has  been  decided  in 
others  that  occupying  an  urban  highway  with  the  cross-ties, 
rails,  and  sleepers  of  a  railroad,  and  thus  rendering  it  unfit 
for  use  as  a  street,  is  not  the  same  but  an  essentially  differ- 
ent easement,  which  renders  the  highway  less  available  for 
ordinary  purposes,  and  impairs  the  value  of  the  adjacent  land. 
An  appropriation  of  land  for  use  as  a  street,  whether  through 
a  dedication  or  under  the  power  of  eminent  domain,  is  not  an 
appropriation  of  it  as  a  railway,  and  will  not,  agreeably  to 
this  view,  justify  the  occupation  of  it  for  such  a  purpose.^ 

It  is  immaterial  as  regards  the  principle  whether  the  land 
is  given  voluntarily  or  taken  under  the  right  of  eminent 
domain.  If  the  owner  dedicates  the  land,  it  is  for  the  cus- 
tomary uses  of  a  street ;  if  it  is  condemned,  such  also  is  the 
end  in  view.^ 

1  The  Trustees  v.  The  A.  &  R.  R.  R.  Co.,  3  Hill,  567;  The  Indianapolis 
R.  R.  Co.  V.  Hartley,  67  111.  439;  The  Board  of  Trade  Telegraph  Co.  v. 
Barrett,  106  Id.  507. 

2  Mahady  v.  The  Railroad  Co.,  91  N.  Y.  148;  Story  v.  The  Railroad  Co., 
90  Id.  122;  Lackland  v.  The  North  Missouri  R.  R.  Co.,  31  Mo.  180;  Barney 
V.  Keokuk,  94  U.  S.  324 ;  The  Ridge  Turnpike  Co.  v.  Stoever,  6  W.  &  S.  378. 

s  Williams  v.  New  York  Central  R.  R.  Co.,  16  N.  Y.  97. 
*  The  Board  of  Trade  Telegraph  Co.  v.  Barnett,  107  111.  507  ;  The 
Indianapolis  R.  R.  Co.  v.  Hartley,  67  Id.  439,  444. 
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To  convert  a  common  highway  over  a  man's  land  into  a 
railroad  is  therefore  to  impose  an  additional  burden  upon 
the  land  which  greatly  impairs  its  value,  considered  as  a 
whole,  and  if  the  owner  is  not  compensated,  his  consent  must 
be  proved.  It  cannot  be  said  with  truth  that  in  assenting  to 
the  laying  out  of  the  highway  upon  his  land  he  consented  to 
the  building  of  a  railroad  upon  it,  because  they  are  essentially 
different.  The  one  benefits  his  land,  renders  access  to  it 
easy,  and  enhances  the  price  ;  while  the  other  makes  access 
to  it  difficult  and  dangerous,  and  renders  it  comparatively 
valueless.  Nor  can  it  justly  be  contended  that  a  railway  is 
merely  an  improved  highway.  A  highway  is  open  to  all  the 
world,  and  every  man  who  owns  a  horse  and  wagon  may 
travel  on  it  at  his  pleasure;  a  railway  is  reserved  for  the 
carriages  of  the  company,  and  no  one  can  use  them  without 
paying  for  them.  The  purposes  are  therefore  not  only  dif- 
ferent, but  inconsistent,  because  wherever  the  railroad  track 
extends,  the  public  cannot  walk  or  drive  with  safety,  and  the 
railway  company  have  not  only  a  paramount  but  an  exclusive 
right. 

Were  the  transaction  between  individuals,  every  one  would 
see  the  injustice  of  such  a  conclusion.  The  doubt  arises 
from  the  supposition  that  the  public  interest  is  involved  ;  and 
it  was  to  guard  against  the  bias  arising  from  this  source  that 
the  Constitution  interfered  to  protect  the  citizen.  It  follows 
that  the  dedication  of  land  as  a  street  does  not  preclude  the 
owner  from  bringing  trespass  or  ejectment,  or  obtaining  an 
injunction  against  a  railway  company  which  is  about  to  enter 
upon  and  occupy  the  way,  and  that  the  company  cannot  rely 
upon  a  grant  from  the  legislature  and  the  license  or  consent 
of  the  municipality  as  a  justification. ^ 

The  main  current  of  the  authorities  is  in  accordance  with  this 
decision, —  that  where  the  public  have  only  an  easement,  and 
the  soil  of  the  street  belongs  to  the  owners  of  the  abutting 
lots,  it  cannot  be  obstructed  by  a  steam  railroad  without 

1  The  Indianapolis  R.  R,  Co.  v.  Hartley,  67  111.  507 ;  Bissell  v.  The 
New  York  Central  R.  R.  Co.,  25  N.  Y.  442  ;  Wager  v.  The  Troy  R.  R. 
Co.,  25  Id.  526,  532. 
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indemnifying  the  persons  whose  property  is  rendered  less 
valuable  or  available  by  the  change. ^ 

In  Kucheraan  v.  The  Railroad  Co.^  the  company  defendant 
had  constructed  a  railway  on  the  street  in  front  of  the  plain- 
tiff's dwelling.  He  owned  the  fee  to  the  middle,  and  the 
court  held  that  to  enable  him  to  recover  compensation  under 
the  statute  law  of  Iowa  **it  must  appear  that  the  defendant 
has  taken  and  holds  the  plaintiffs  real  estate.  The  defend- 
ant's theory  is  that  it  has  not  done  so.  Its  claim  may  be 
stated  in  the  words  of  the  court  in  The  Morris  &  Essex  R.  R. 
Co.  V.  The  City  of  Newark  :  ^  '  It  is  the  easement  only  which 
is  appropriated,  and  no  right  or  title  of  the  owner  interfered 
with.'  It  is  true,  of  course,  that  it  is  an  easement  only  which 
is  appropriated  ;  but  whether  it  is  the  easement  only  to  which 
the  land  was  already  subject,  is  the  question  in  the  case. 

*'  We  are  of  the  opinion  that  it  is  an  additional  easement. 
Where  land  is  taken  for  a  street  or  highwa}',  and  damages 
are  allowed,  should  they  be  estimated  upon  the  supposition 
that  the  street  or  highway  will  be  used  for  a  railroad  ?  Cer- 
tainly not,  for  two  reasons :  not  one  street  in  a  hundred  is, 
or  ever  will  be,  so  used,  and  it  would  be  improper  to  allow 
the  land-owner  for  damages  which  he  probably  will  never 
sustain.  Again,  if  it  were  certain  that  he  would  sustain  such 
damages,  the  railroad  company,  and  no  one  else,  should  pay 
them.  Upon  no  principle  of  law  can  it  be  presumed  that  a 
person  whose  land  has  been  taken  for  a  street  or  highway 
has  been  paid  for  the  easement  which  a  railroad  company 
enjoys  in  a  street  or  highway  upon  which  it  constructs  and 
operates  its  track.  Upon  what  ground  then  can  the  land- 
owner's right  of  recovery  be  denied  ?  Can  it  be  denied  on 
the  ground  of  the  necessity  of  reducing  the  cost  of  the  rail' 
road  because  it  is  a  great  and  desirable  improvement  ?     No 

1  Fordy.  The  Railroad  Co.,  14  Wis.  616;  Pomeroyr.  The  Railroad  Co., 
16  Id.  640;  Craig  v.  The  Rochester  City  R.  R.  Co.,  39  N.  Y.  404;  Imlay  v. 
The  Railroad  Co.,  26  Conn.  249  ;  Springfield  v.  The  Conn.  R.  R.  Co.,  4 
Cashing,  71;  Kucheman  v.  The  Railroad  Co.,  46  Iowa,  366 ;  The  Indianap- 
olis R.  R.  Co.  V.  Hai'tley,  67  111.  439. 

2  46  Iowa,  366.  '  «  2  Stockton,  Ch.  352. 
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one  would  claim  that.  Yet  it  is  to  be  apprehended  that  the 
importance  of  railroads  in  the  improvement  of  the  country- 
has  been  regarded  as  such  that  courts  have  sometimes  been 
unconsciously  influenced  to  deny  what  must  appear  to  every 
mind  as  true  as  an  abstract  proposition,  that  the  construction 
and  operation  of  a  railway  track  upon  a  street  or  highway  is 
an  additional  servitude.  A  part  of  the  difficulty,  no  doubt, 
has  grown  out  of  the  doctrine  in  Hatch  v.  The  Vermont  R. 
R.  Co.,1  above  cited,  and  the  other  cases,  which  hold  that  no 
recovery  can  be  had,  however  great  the  injury,  if  no  part  of 
the  injured  person's  premises  have  been  taken,  and  the  cause 
of  the  injury  does  not  constitute  a  nuisance.'  The  rule  as 
held  in  those  cases  is  undoubtedly  the  law,  although  its 
operation  sometimes  produces  a  great  hardship.  Of  such 
hardships  the  case  of  Slatten  v.  Des  Moines  Valley  R.  R. 
Co.2  is  a  striking  illustration." 

In  such  cases  the  taking  is  partial  of  so  much  of  the  land 
of  the  abutting  owners  as  extends  under  and  to  the  middle  of 
the  street,  and  the  amount  of  the  compensation  consequently 
depends  not  merely  on  the  value  of  the  ground  covered  by 
the  track,  but  on  the  effect  which  the  construction  of  the 
railway  will  have  on  the  residue,  or,  in  other  words,  on  what 
the  property  will  sell  for  before  and  after  the  appropriation.^ 

As  the  title  of  an  abutting  owner  does  not  extend  beyond 
the  middle  of  the  highway,  and  he  has,  agreeably  to  the  view 
taken  in  these  instances,  no  property  in  the  street  as  such, 
he  is  not  entitled  to  damages  for  any  obstruction  which  is 
not  immediately  in  front  of  his  premises  and  on  the  side  of 
the  street  which  belongs  to  him ;  and  in  Kucheman  v.  The 
Railroad  Co.  it  was  said  to  follow  that  the  plaintiff  could  not 
recover  more  than  a  moiety  of  the  loss  which  he"  had  sus- 
tained from  the  construction  of  a  railway  in  the  street  opposite 
his  house,  because  the  rails  were  laid  on  either  side  of  the 
medial  line,  and  one  half  only  of  the  track  rested  on  his 
ground.     Such  a  distinction  is  at  the  best  logical  rather  than 

1  25  yt.  49.  3  Kucheman  v.  The  Railroad  Co.,  46  Iowa,  366. 

2  29  Iowa,  148. 
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just;  and  the  court  does  not  seem  to  have  considered  that 
one  who  is  compelled  to  part  with  what  belongs  to  him 
should  be  placed  pecuniarily  in  the  same  position  as  if  the 
power  had  not  been  exerted,  and  may  therefore  reasonably 
require  that  the  entire  detriment  should  be  taken  into  view 
in  assessing  damages. 

The  doctrine  that  land  which  has  been  taken  by  the  public 
as  a  street,  or  subjected  to  a  specific  charge  or  easement  of 
any  kind,  cannot  be  devoted  to  a  different  use  to  the  detri- 
ment of  the  owner  of  the  soil,  is  also  recognized  in  New 
Jersey,^  and  was  held,  in  The  State  v,  Laverack,^  to  preclude 
the  occupation  of  the  street  as  a  market-place,  which  would 
render  it  less  available  for  general  use.  The  court  said  that 
to  permit  ground  to  be  subjected  to  a  different  burden  from 
that  for  which  the  owner  has  been  compensated,  without 
inquiring  whether  he  will  be  prejudiced,  would  be  a  mere 
evasion  of  a  fundamental  rule  intended  for  the  protection  of 
the  citizen,  and  which  should  not  be  so  interpreted  as  to  frus- 
trate its  object.  The  appropriation  of  land  to  the  ordinary 
purposes  of  a  street  often  tended  to  improve  the  adjacent 
property,  while  the  conversion  of  the  street  into  a  market 
might  destroy  its  value.  Few  things  could,  therefore,  be 
more  unjust  than  where  land  had  been  paid  for  on  the  as- 
sumption that  it  would  be  applied  to  the  former  purpose,  to 
allow  it  to  be  used,  without  compensation,  for  the  latter.^ 

The  question,  what  changes  in  the  public  right  of  way 
amount  to  a  taking  or  deprivation,  depends  on  the  nature  of 
the  means  employed  and  the  effect  produced;  and  it  has  been 
held  that  the  construction  of  a  tramway  for  carriages  to  be 
propelled  by  horses,  or  even  by  some  modified  application  of 
steam,  will  not  entitle  the  owner  of  the  adjacent  land  to  com- 
pensation if  it  does  not  materially  impede  the  public  right  of 
passage  or  the  use  of  the  ordinary  vehicles.* 

1  Hinchman  v.  The  Paterson  Horse  R.  R.  Co.,  2  C.  E.  Green,  76. 

2  34  N.  J.  201. 

«  State  V.  Laverack,  34  N.  J.  201. 

*  Hinchman  v.  Paterson  Horse  R.  R.,  2  C.  E.  Green,  75;  Hobart 
V.  Milwaukee,  27  Wis.  194;  Peddicord  v.  The  P.  R.  Co.,  34  Md.  463;  The 
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A  horse-railway  may,  agreeably  to  these  decisions,  be  laid 
over  land  which  has  been  opened  as  a  street,  because  such  a 
use  is  nearly  identical  with  that  of  an  ordinary  highway. 
The  motive  power  is  the  same,  and  the  noise  and  jarring  no 
greater,  and  ordinarily  less,  than  that  produced  by  carts  and 
omnibuses.  Although  the  nature  of  the  use  is  somewhat 
different  as  it  respects  the  public,  it  does  not  prejudice  the 
adjacent  landowners  or  render  their  property  less  valuable 
than  it  was  before  the  track  was  laid. 

After  some  debate  the  New  York  courts  arrived  at  the  op- 
posite conclusion, — that  the  difference  between  a  steam  and 
a  horse  railway  is  one  of  degree,  and  that  as  each  interferes 
with  the  customary  and  appropriate  use  of  the  streets  as  such, 
so  compensation  is  due  to  the  owner  of  the  abutting  land 
for  both.i 

The  authorities  agree  that  to  maintain  a  claim  for  com- 
pensation for  a  change  in  the  grade  of  a  street,  or  its  appro- 
priation to  a  different  use  by  virtue  of  an  authority  delegated 
by  the  State,  the  plaintiff  must  possess  some  right  in  or  to  the 
street  distinct  from  that  of  the  communit]^  as  a  whole,  and 
that  where  none  such  exists,  his  property  is  not  taken,  and 
he  must  bear  the  loss.  It  has  been  held  to  follow  from  this 
principle  that  where  the  taking  or  dedication  of  land  as  a 
street  is  absolute,  and  transfers  the  freehold,  the  owner  must 
be  presumed  to  have  been  compensated  for  his  entire  right 
or  interest  in  the  land,  and  cannot  complain  of  any  use  or 
purpose  to  which  it  may  be  appropriated  by  the  State,  how- 
ever diverse  from  that  to  which  it  was  originally  applied. 
The  distinction  is,  agreeablj'^  to  this  view,  between  the  ordi- 
nary laying  out  of  a  highway,  which  leaves  the  title  to  the 
soil  to  the  middle  of  the  roadway  in  the  proprietors  on  either 
side,  subject  to  the  public  easement,  and  a  grant  or  taking 
which  passes  all  that  lies  beneath  the  surface  of  the  ground, 
as  well  as  everything  that  stands  above.     There  can,  it  is 

Ohio  Street  Railway  v.  Cumminsville,  14  Ohio  St.  523;   Elliot  v.  The 
Fairhaven  R.  R.  Co.,  32  Conn.  579;  The  People  v.  Kerr,  27  N.  Y.  188; 
The  Attorney-General  v.  The  Metropolitan  R.  R.  Co.,  125  Mass.  515. 
1  Wager  v.  The  Troy  R.  R.  Co.,  25  N.  Y.  529. 
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said,  under  these  circumstances,  be  no  subsequent  taking, 
because  the  State  has  already  acquired  the  whole,  and  may 
appropriate  what  has  become  her  own  to  any  use  which  she 
thinks  proper.^ 

This  is  not  because  the  legislature  can  arbitrarily  sanction 
an  invasion  of  private  right,  but  because  the  charter  operates 
as  a  waiver  of  the  public  right,  and  authorizes  the  railroad 
company  to  do  whatever  may  be  done  by  a  private  owner  on 
his  own  ground ;  and  hence  if  they  keep  to  the  limits  within 
which  every  one  may  prosecute  his  business  without  being 
answerable  for  the  effect  on  others,  there  is  no  nuisance,  and 
the  neighboring  proprietors  have  no  legal  cause  of  complaint. 

It  was  declared  in  Kerr  v.  The  Railroad  Co.,^  in  accordance 
with  the  above  doctrine,  that  the  right  to  compensation  for 
the  occupation  of  a  street  by  a  railway  depends  on  whether 
the  ground  over  which  the  street  is  laid  out  belongs  to  the 
owners  of  the  building  lots,  or  has  been  acquired  absolutely 
by  the  city.  In  the  former  case,  the  laying  of  the  track  is 
the  exercise  of  a  larger  right  than  that  acquired  by  the  open- 
ing of  the  street,  and  the  owners  of  the  land  on  either  side 
are  entitled  to  damages  for  the  deprivation  of  a  benefit  for 
which  they  have  not  infrequently  paid  in  full,  and  the  im^ 
position  of  a  burden  for  which  they  have  not  been  com- 
pensated; in  the  latter,  the  city  is  within  the  rule  that  an 
owner  may  use  his  land  for  any  lawful  purpose,  without  being 
responsible  for  the  consequential  injury  to  others. 

The  fallacy  of  this  distinction  is  that  it  begs  the  question 
in  dispute.  It  was  conceded  that  the  title  of  the  city  was 
not  absolute,  but  subject  to  a  specific  trust  that  the  land 
should  be  appropriated  and  used  forever  as  a  street.  If  such 
a  use  includes  the  right  to  lay  a  railway  track  at  grade,  or,  if 
the  legislature  so  pleases,  to  elevate  it  on  trestles  which  ob- 
struct the  carriage  way  and  command  the  windows  of  the 
dwellings  on  either  side,  it  is  immaterial  that  the  city  has  a 
mere  easement,  and  not  a  fee.     If,  on  the  other  hand,  the 

1  Hatch  V.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  49,  63 ;  Richardson 
V.  The  Vermont  Central  R.  R.  Co.,  Id.  465,  473. 

2  27  N.  Y.  188. 
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occupation  of  a  street  by  trains  and  locomotives  is  repugnant 
to  its  appropriate  use  as  a  street,  it  cannot  be  applied  to  the 
former  use  without  a  breach  of  the  trust  to  devote  it  exclu- 
sively to  the  latter. 

The  injustice  of  appropriating  land  which  has  been  taken 
from  an  unwilling  vendor  for  less  than  it  is  worth,  on  the 
faith  of  an  express  or  implied  assurance  that  it  will  be  used 
in  a  way  to  benefit  him,  to  a  different  and  detrimental  use, 
is  obviously  the  same  whether  the  State  has  a  mere  easement, 
or  has  acquired  the  fee  or  ownership  of  the  soil. 

The  courts  of  Pennsylvania  accordingly  push  the  argument 
to  its  logical  conclusion,  by  holding  that  the  street  may  be 
converted  into  a  railway  track  without  compensation,  whether 
the  public  have  the  fee  or  a  mere  right  of  passage,  and 
although  indemnity  was  withheld  when  the  street  was  opened, 
on  the  plea  that  the  owner  would  be  benefited  by  its  use  as 
a  highway  and  the  increase  of  traffic. 

Although  the  doctrine  of  Kerr  v.  The  Railroad  Co.  has 
been  discarded  in  New  York,  it  prevails  in  some  of  the  States, 
and  is  summed  up  in  Dillon  on  Municipal  Corporations  as 
follows :  "  If  the  fee  in  the  streets  or  highways  is  in  the 
public,  or  in  the  municipality  in  trust  for  public  use,  and  is 
not  in  the  abutter,  the  doctrine  seems  to  be  settled  that  the 
legislature  may  authorize  them  to  be  used  by  a  railway  com- 
pany in  the  construction  of  its  road,  without  compensation  to 
adjoining  owners  or  to  the  municipality,  and  without  the  con- 
sent and  even  against  the  wishes  of  either.^  But  where  the 
public  have  only  an  easement  in  the  street  or  highway,  it  has 
been  generally  held  that  against  the  proprietor  of  the  soil  the 
use  of  the  street  or  highway  for  the  purpose  of  a  steam  rail- 
road is  an  additional  burden  which,  under  the  constitutions 
of  the  different  States,  cannot  be  imposed  by  the  legislature 
without  compensation  to  such  proprietor  for  the  new  servi- 
tude." ^    Such  a  conclusion  may  be  sound  on  general  princi- 

1  Moses  V.  The  Pittsburgh,  Fort  Wayne,  &  Chicago  R.  R.  Co.,  21  111. 
522;  Stone  v.  The  Railroad  Co.,  68  Id.  394;  Stetson  v.  The  Chicago  R.  R. 
Co.,  75  Id.  75. 

2  Dillon  on  Municipal  Corporations  (4th  ed.),  p.  697;  Kellenger  v.  The 
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pies,  but  is  scarcely  applicable  to  the  appropriation  of  part  of 
a  tract  as  a  street,  because  whether  the  title  to  the  soil  does 
or  does  not  remain  with  the  owner,  it  is  charged  with  a  public 
right  of  way  which  he  shares,  and  may  be  more  advantageous 
to  him  by  increasing  the  value  of  the  residue  of  the  tract 
than  it  is  to  the  community .^  The  benefit  may  consequently 
be  set  oE  against  the  value  of  the  land  in  assessing  the  dam- 
ages, and  there  is  an  implied  agreement  that  the  street  shall 
not  be  applied  to  any  purpose  that  will  impair  its  usefulness 
as  a  highway  or  render  the  adjacent  land  less  valuable  for 
sale  or  habitation.  Such  a  taking  is,  as  we  have  seen,  a  com- 
pulsory sale,  the  consideration  on  one  side  being  the  acqui- 
sition of  the  land  ;  on  the  other,  wholly  or  in  part,  the  opening 
of  the  street,  and  consequent  benefit  to  the  adjacent  land. 
What  the  public  acquires,  therefore,  depends  on  what  it  buys 
and  pays  for,  which  may  be  either  the  fee  simple,  a  qualified 
fee,  an  easement  merely,  or  a  right  to  occupy  the  land  tempo- 
rarily or  for  a  specific  use  or  purpose.^ 

The  appropriation  of  land  by  virtue  of  the  right  of  eminent 
domain  is  virtually  a  contract  which  is  not  the  less  obliga- 
tory on  the  State  because  the  owner  cannot  withhold  his 
assent,  and  what  it  transfers  depends  on  the  intent  as  de- 
duced from  the  circumstances;  and  as  the  rights  on  either  side 
become  fixed  on  the  completion  of  the  transfer,  they  cannot 
be  varied  or  enlarged  save  by  a  further  exercise  of  the  right. 
Turning  ground  which  has  been  taken  for  a  street  into  a  canal 
or  railroad  is  therefore  a  material  alteration  which  operates 

Railroad  Co.,  50  Id.  206;  Slatten  v.  The  Des  Moines  Valley  R.  R.  Co.,  29 
Iowa,  148;  Tomlin  v.  The  Dubuque  R.  R.  Co.,  32  Id.  106;  Kucheman  v. 
The  Railway  Co.,  46  Id.  366,  377.  See  also  2  Smith's  Leading  Cases 
(8  Am.  ed.),  167,  170,  173;  Holmes  v.  Bellingham,  7  C.  B.  (n.  s.), 
329;  Peck  v.  Smith,  1  Conn.  103;  Paul  v.  Carver,  26  Pa.  St.  223;  Smith 
V.  Slocomb,  9  Gray,  36 ;  7  Id.  280. 

^  Dovaston  v.  Payne,  2  Smith's  Leading  Cases  (8  Am.  ed.),  144. 

2  Haldeman  v.  The  Penn.  R.  R.  Co.,  50  Pa.  St.  425,  436;  Craig  v, 
Allegheny,  52  Id.  477;  Kucheman  v.  The  R.  R.  Co.,  46  Iowa,  366;  Pitts- 
burgh V.  Brown,  102  Pa.  St.  23;  Hay  ward  v.  New  York,  3  Selden,  314; 
Sixth  Ave.  R.  R.  v.  Kerr,  72  N.  Y.  333;  Story  v.  The  N.  Y.  Elevated 
R.  R.  Co.,  90  Id.  123,  172. 
VOL.  I.  — 24 
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as  a  second  taking,  and  can  no  more  be  effected  without  com- 
pensation than  could  the  first.^  It  is  only  where  the  land  is 
acquired  in  fee  simple  absolute,  free  from  any  trust  or  duty 
which  the  courts  can  recognize  and  enforce,  that  it  becomes  a 
part  of  the  public  domain  which  may  be  disposed  of  as  the 
legislature  think  proper.^ 

The  material  inquiry,  therefore,  is  not,  did  the  city  acquire 
the  fee,  or  simply  a  right  of  way  or  easement,  but  have  the 
abutting  owners  a  right  or  privilege  which  partakes  of  the 
nature  of  property  and  may  not  be  impaired  without  com- 
pensation ;  and  in  the  absence  of  proof  much  may  depend  on 
whether  the  construction  of  the  road  entered  into  and  formed 
part  of  the  consideration  for  the  taking  of  the  land ;  for  if  so, 
there  is  an  implied  stipulation  that  the  street  shall  not  un- 
dergo any  material  change  that  will  unfit  it  for  the  uses  to 
which  urban  highways  are  ordinarily  applied.  Whether  the 
owner  parts  with  the  easement  and  retains  the  fee,  or  parts 
with  the  fee  and  retains  an  easement,  he  is  equally  entitled 
to  require  that  nothing  shall  be  done  in  derogation  of  the 
true  intent  and  meaning  of  the  transaction  as  deduced  from 
the  circumstances.^ 

It  does  not  necessarily  vary  the  case  that  the  public  title  is 
conferred  instead  of  being  taken  under  the  right  of  eminent 
domain,  nor  that  the  grant  is  voluntary  without  a  considera- 
tion given  or  received ;  if  the  dedication  is  expressly  or  impli- 
edly for  a  street,  the  land  cannot  be  applied  to  any  other 
purpose  without  a  breach  of  trust.  A  strip  or  belt  so  acquired, 
obviously  could  not  be  occupied  as  a  railway  in  the  first  in- 
stance, to  the  exclusion  of  the  ordinary  means  of  traffic,  with- 
out a  manifest  breach  of  faith ;  and  the  wrong  is  nearly  as 
great  when  it  is  laid  out  as  a  street,  and  subsequently 
converted  into  a  railway.* 

1  The  Railroad  Co.  v.  Schurmeier,  7  Wallace,  272;  Story  v.  The  N.  Y. 
Elevated  K  R.  Co.,  90  N.  Y.  123,  172. 

2  Pittsburg  V.  Brown,  102  Pa.  St.  23. 

«  Story  V.  The  N.  Y.  Elevated  R.  R.  Co.,  90  N.  Y.  123,  155;  Bamey 
V.  Keokuk,  94  U.  S.  324. 

*  The  Railroad  Co.  v.  Schurmeier,  7  Wallace,  272;  Story  v.  The  N.  Y. 
Elevated  R.  R.  Co.,  90  N. 
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Two  views  may  be  taken  in  this  connection,  —  one,  that  the 
public  use  is  paramount,  and  the  private  right  or  privilege  so 
entirely  subordinate  as  to  be  under  the  control  of  the  legisla- 
ture, which  may  vacate  the  street  altogether,  or  grant  the 
franchise  to  a  private  corporation,  to  the  partial  or  even  entire 
exclusion  of  the  general  public,  subject  to  the  duty  of  acting 
as  common  carriers  of  freight  and  passengers,  and  that  as  such 
an  appropriation  takes  place  by  virtue  of  the  sovereign  author- 
ity of  the  State  and  does  not  divest  any  private  right,  it  is  not 
an  exercise  of  the  power  of  eminent  domain  or  attended  with 
an  obligation  to  compensate.^  Agreeably  to  the  other,  and, 
as  it  would  seem,  more  reasonable  view,  conceding  that  the 
general  right  to  use  the  street  for  traffic  and  as  a  means 
of  ingress  and  egress,  is  derived  from  the  State,  and  is  not, 
speaking  generally,  ground  for  compensation  under  the  law 
of  eminent  domain,  still  the  owner  of  an  abutting  house  or 
lot  is  in  a  different  category,  because  the  street  is  a  principal, 
and  may  be  the  only  means  of  access  to  his  property;  so  that 
both  may  be  regarded  as  a  whole,  and  if  the  street  is  closed 
or  obstructed  the  value  of  the  property  is  gone.  There  is 
consequently  such  a  relation  between  the  land  on  either  side 
and  the  street,  that  the  owner  of  the  one  may  justly  be 
regarded  as  having  a  right  or  privilege  in  the  other  which 
cannot  be  abrogated  without  compensation.^ 

In  the  case  first  cited,  a  bill  was  filed  by  the  complainant 
Schurmeier  to  enjoin  the  Railroad  Company  from  taking  pos- 
session of  the  land  in  front  of  his  warehouse ;  and  it  was  held 
that,  conceding  that  he  had  parted  with  all  his  title  to  the 
ground  in  question,  in  dedicating  it  for  public  use  as  a  street 
and  landing,  still  the  city  could  not,  nor  could  the  State,  ena- 
power  the  respondents  to  disregard  the  trust  implied  in  such 
a  transfer,  or  appropriate  the  street  to  a  different  use  that 

1  Philadelphia  &  Trenton  R.  R.  Case,  6  Whart.  32;  Paul  v.  Carver, 
26  Pa.  St.  223. 

2  The  Railroad  Co.  v.  Schurmeier,  7  Wallace,  272 ;  Story  v.  The  N.  Y. 
Elevated  R.  R.  Co.,  90  N.  Y.  123,  179;  McCombs  v.  Akron,  15  Ohio, 
474;  18  Id.  229;  Crawford  v.  The  Village  of  Delaware,  7  Ohio  St.  459, 
468. 
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would  render  the  complainant's  premises  less  valuable  and 
available. 

It  is  immaterial,  as  regards  this  principle,  whether  the 
street  be  obstructed  or  closed  altogether ;  and  the  injury  is 
still  more  obvious  in  the  latter  case  than  in  the  former.  Ur- 
ban highways  are  not  in  this  regard  like  rural,  because  the 
owner  of  city  property  frequently  has  but  one  means  of  ac- 
cess, and  when  that  is  vacated,  loses  all  that  makes  his  house 
or  land  valuable.  If  a  new  highway  is  substituted,  it  may 
be  a  reason  for  reducing  the  damages  or  withholding  them 
altogether ;  but  the  injury  actually  sustained  should  be  com- 
pensated. In  Haynes  v.  Thomas  ^  it  was  decided  that  the 
right  of  the  owner  of  a  town  lot  abutting  upon  a  street  to  use 
the  street,  is  as  much  property  as  the  lot  itself,  and  appertains 
to  the  lot,  and  cannot  be  taken  away  without  compensation. 
The  lot  and  the  adjoining  street  constitute,  as  to  the  owner  of 
the  lot,  but  one  piece  of  property,  and  an  obstruction  of  the 
street  injures  him  by  impairing  the  value  of  his  property  as  a 
whole.  It  was  decided  on  like  grounds  in  Cape  Girardeau  v. 
The  Bloomfield  Road  Co.'-^  that  the  plaintiff  below  might  well 
object  to  having  the  land  which  he  had  dedicated  as  a  county 
road,  and  might  use  when  he  thought  proper,  handed  over  to 
a  turnpike  company,  who  would  hold  it  as  their  own  and  not 
suffer  him  to  pass  without  paying  toll. 

Both  questions —  Has  an  abutting  owner  a  right  of  property 
in  the  street  when  he  does  not  own  the  fee  ?  and  Is  the  erec- 
tion of  a  structure  which,  like  an  elevated  railroad,  although 
intended  to  facilitate  transportation,  and  conducive  to  that 
end,  renders  the  buildings  on  either  side  less  valuable  as 
dwellings  and  for  business,  incompatible  with  the  uses  for 
which  urban  highways  are  opened  or  dedicated  and  ordina- 
rily employed  ?  —  arose  in  the  recent  case  of  Story  v.  The 
N.  Y.  Elevated  R.  R.  Co.^  The  action  was  there  brought 
by  the  owner  of  a  house  fronting  on  a  street  to  restrain  the 
defendant  from  laying  a  railway  track  fifteen  feet  above  the 
surface,  supported  by  iron  columns  planted  in  the  sidewalk, 

1  7  Ind.  38.  2  58  Mo.  265.  «  90  N.  Y.  122. 
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and  extending  across  the  entire  width  of  the  carriage-way. 
The  trial  court  found  that  the  proposed  structure  would 
"  abridge  the  sidewalk  and  interfere  with  the  street  as  a 
thoroughfare,"  and  also  "  obscure  the  light  and  impair  the 
usefulness  and  value  of  the  plaintiff's  premises."  It  also 
appeared  that  the  street  had  been  laid  out  by  the  city, 
and  the  land  on  both  sides  conveyed  by  deeds,  in  which  it 
was  described  as  to  remain  "  forever  thereafter  for  the  free 
and  common  passage  of  .  .  .  the  inhabitants  of  the  said  city 
and  all  others  passing  through  the  same,  in  like  manner  as 
other  streets  of  the  same  city  are  or  of  right  ought  to  be." 
The  Court  of  Appeals  held  that  there  was  an  implied  con- 
tract which  it  was  incumbent  on  the  city  to  observe,  and 
that  the  plaintiff  had,  in  common  with  the  owners  of  the 
other  abutting  lots,  a  right  in  the  nature  of  an  easement 
which  could  not  be  abrogated  without  compensation.  Dan- 
forth,  J.,  said,  in  delivering  judgment,  that  such  "is  clearly 
the  rule  as  between  individuals,  and  it  does  not  matter  that 
the  acts  constituting  such  dedication  are  those  of  a  munici- 
pality. The  State  even,  under  similar  circumstances,  would 
be  bound  ;  and  so  it  was  held  in  the  City  of  Oswego  v.  Oswego 
Canal  Co.^  '  In  laying  out  the  village  plot,'  said  the  court, 
'and  in  selling  the  building  lots,  the  State  acted  as  the 
owner  and  proprietor  of  the  land ;  and  the  effect  of  the 
survey  and  sale  in  reference  to  the  streets  laid  down  on 
the  map,  was  the  same  as  if  the  survey  and  sale  had  been 
made  by  a  single  individual.'  Lesser  corporations  can  claim 
no  other  immunity,  and  all  are  bound  upon  the  principle 
that  to  retract  the  promise  implied  by  such  conduct,  and 
upon  which  the  purchaser  acted,  would  disappoint  his  just 
expectations.^ 

''  But  what  is  the  extent  of  this  easement?  What  rights  or 
privileges  are  secured  thereby  ?  Generally,  it  may  be  said,  it 
is  to  have  the  street  kept  open,  so  that  from  it  access  may  be 
had  to  the  lot,  and  light  and  air  furnished  across  the  open 
way.     The  street  occupies  the  surface,  and  to  its  uses  the 

1  6  N.  Y.  257.  '  2  Child  V.  Chappell,  9  N.  Y.  246. 
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rights  of  the  adjacent  lots  are  subordinate ;  but  above  the 
surface  there  can  be  no  lawful  obstruction  to  the  access  of 
light  and  air,  to  the  detriment  of  the  abutting  owner.  To 
hold  otherwise  would  enable  the  city  to  derogate  from  its 
own  grant,  and  violate  the  arrangement  on  the  faith  of  which 
the  lot  was  purchased.  This  in  effect  was  an  agreement 
that  if  the  grantee  would  buy  the  lot  abutting  on  the  street, 
he  might  have  the  use  of  light  and  air  over  the  open  space 
designated  as  a  street.  In  this  case  it  is  found  by  the  trial 
court,  in  substance,  that  the  structure  proposed  by  the  defen- 
dant, and  intended  for  the  street  opposite  the  plaintiff's 
premises,  would  cause  an  actual  diminution  of  light,  depreci- 
ate the  value  of  the  plaintiff's  warehouse,  and  thus  work  his 
injury.  In  doing  this  thing  the  defendant  will  take  his  prop- 
erty as  much  as  if  it  took  the  tenement  itself.  Without  air 
and  light,  it  would  be  of  little  value.  Its  profitable  manage- 
ment is  secured  by  adjusting  it  in  reference  to  the  right 
obtained  by  his  grantor  over  the  adjoining  property.  The 
elements  of  light  and  air  are  both  to  be  derived  from  the 
space  over  the  land,  on  the  surface  of  which  the  street  is 
constructed,  and  which  is  made  servient  for  that  purpose. 
He  therefore  has  an  interest  in  that  land,  and  when  it  is 
sought  to  close  it,  or  any  part  of  it,  above  the  surface  of  the 
street,  so  that  light  is  in  any  measure  to  his  injury  prevented, 
that  interest  is  to  be  taken  ;  and  one  whose  lot,  acquired  as 
this  was,  is  directly  dependent  upon  it  for  a  supply,  becomes 
a  party  interested  and  entitled,  not  only  to  be  heard,  but  to 
compensation.  The  easement  is  property  within  the  mean- 
ing of  the  Constitution  and  the  statutes  authorizing  the  con- 
struction of  the  defendant's  road,  as  well  as  the  warehouse 
upon  the  lot,  by  which  it  was  used  and  enjoyed,  and  the 
owner  is,  in  the  language  of  the  Act  of  1850  (chap.  140, 
sections  14,  15,  18),  a  person  having  an  'estate  or  interest  in 
real  estate,  so  that  if  proceedings  were  instituted  to  condemn 
the  street  for  railroad  uses  he  would,  as  one  of  those  persons 
whose  estate  or  interest  is  to  be  affected  by  the  proceedings,* 
be  entitled  to  notice  of  the  same  (sect.  14),  and  compensation 
(sect.  16)." 
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The  court  announced  the  following  conclusions:  — 

"  First,  That  the  plaintiff,  by  force  of  the  grant  of  the 
city  made  to  his  grantors,  has  a  right  or  privilege  in  Front 
Street,  which  entitles  him  to  have  the  same  kept  open  and 
continued  as  a  public  street  for  the  benefit  of  his  abutting 
property. 

"  Second.  That  this  right  or  privilege  constitutes  an  ease- 
ment in  the  bed  of  the  street  which  attaches  to  the  abutting 
property  of  the  plaintiff,  and  constitutes  private  property 
within  the  meaning  of  the  Constitution,  of  which  he  cannot 
be  deprived  without  compensation. 

"  Third.  That  such  a  structure  as  the  court  found  the 
defendant  was  about  to  erect  in  Front  Street,  and  which  it 
has  since  erected,  is  inconsistent  with  the  use  of  Front  Street 
as  a  public  street. 

"  Fourth.  That  the  plaintiff's  property  has  been  taken  and 
appropriated  by  the  defendant  for  public  use  without  com- 
pensation being  made  therefor. 

"  Fifth.  That  the  defendant's  acts  are  unlawful ;  and  as 
the  structure  is  permanent  in  its  character,  and  if  suffered 
to  continue  will  inflict  a  permanent  and  continuing  injury 
upon  the  plaintiff,  he  has  the  right  to  restrain  the  erection 
and  continuance  of  the  road  by  injunction." 

It  is  established,  as  the  above  decision  indicates,  that  the 
sale  of  a  tract  of  land  in  lots  or  parcels  which  are  described 
as  abutting  on  a  street  that  has  been  or  is  about  to  be  laid 
out  by  the  vendor,  operates  as  an  implied  agreement  that  the 
street  shall  be  open  for  the  use  of  the  buyers  and  those 
claiming  under  them  by  descent  or  purchase.^ 

Sales  made  by  the  State  or  a  municipal  corporation  come 
within  this  principle  because  the  public  can,  no  more  than 
an  individual,  violate  an  engagement  on  the  faith  of  which 
purchases  have  been  made  and  money  expended.^ 

1  Schenley  v.  The  Commonwealth,  36  Pa.  St.  62;  Livingston  v.  The 
Mayor,  8  Wend.  85;  Rees  v.  Chicago,  38  111.  322;  Hills  v.  Miller,  3  Paige, 
256;  The  Trustees  v.  Cowen,  4  Id.  510;  Rowan  v.  Portland,  8  B.  Monroe, 
232;  2  Smith's  Leading  Cases  (8  Am.  ed.),  185,  161. 

2  City  of  Oswego  v.  Oswego  Canal  Co.,  6  N.  Y.  257  ;  Story  v.  N.  Y. 
Elevated  R.  R.  Co.,  90  N.  Y.  122,  145. 
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"In  laying  out  the  village  plot,"  said  the  court,  in  the 
case  first  cited,  "  and  selling  the  building  lots,  the  State  acted 
as  the  owner  and  proprietor  of  the  land ;  and  the  effect  of 
the  survey  and  sale,  in  reference  to  the  streets  laid  down  on 
the  map,  was  the  same  as  if  the  survey  and  sale  had  been 
made  by  an  individual." 

Municipal  corporations  stand  on  the  same  footing  in  this 
regard  as  the  State,  and  are  equally  bound  by  the  principle 
that  such  a  course  of  dealing  is  in  effect  a  covenant  which 
cannot  be  retracted  to  the  injury  of  persons  who  have  bought 
land  or  erected  buildings  in  the  belief  that  it  will  be  carried 
into  effect.^ 

It  follows  that  when  a  town  is  mapped  out  by  one  who, 
like  William  Penn,  at  once  represents  the  government  and  is 
the  owner  of  the  soil,  and  sold  to  individuals  in  parcels  which 
are  designated  as  bounded  by  the  streets  marked  on  the  plan, 
they  acquire  a  right  to  the  highway  in  front  of  their  prem- 
ises which  is  in  effect  property.  The  street  cannot  therefore 
be  closed  or  appropriated  to  a  different  and  less  beneficial  use 
without  compensating  the  injured  parties  for  the  loss.^ 

The  case  is  obviously  different  when  the  city  does  not  ap- 
pear as  a  vendor,  and  simpl}*  lays  out  the  streets  through 
ground  owned  by  individuals  ;  but  it  may  still  be  contended 
that  when  this  is  sold  in  parcels  as  bounded  by  the  streets, 
the  city  becomes  in  effect  a  party  to  the  transaction,  and  can- 
not disappoint  the  expectation  which  it  has  created  by  closing 
the  streets  or  appropriating  them  to  a  use  which,  like  a 
railway  or  market-place,  is  at  variance  with  that  for  which 
they  were  originally  designed. 

The  whole  argument  may  perhaps  be  summed  up  in  the 
general  proposition,  that  the  opening  or  mapping  out  by  the 
State  or  by  an  individual  of  land  as  a  street,  is  a  pledge  that 
it  shall  not  be  closed  or  appropriated  to  a  different  and  less 
beneficial  purpose,  which  cannot  be  violated  without  a  breach 
of  faith   to  subsequent  purchasers  and  builders.     We  may 

1  Story  V.  N.  Y.  Elevated  R.  R.,  90  N.  Y.  123. 

2  Story  V.  N.  Y.  Elevated  R.  R.,  90  N.  Y.  123,  151. 
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therefore  believe  that  the  right  of  the  owner  of  a  shop  or 
dwelling  to  the  use  of  the  adjacent  streets,  or  at  all  events 
of  that  on  which  the  building  is  situated,  is,  if  not  an  easement 
or  incorporeal  hereditament,  an  incident  or  appurtenance  with- 
out which  the  building  would  be  valueless,  and  of  which 
he  cannot  justly  be  deprived  without  compensation,^  or,  as 
the  principle  was  accurately  stated  in  another  case,  besides  the 
public  right  of  way  or  passage  there  is  a  private  right  in  the 
owners  of  the  land  on  either  side,  resulting  from  an  implied 
agreement  that  the  street  shall  be  kept  open  as  a  means  of 
transit  and  for  the  unobstructed  access  of  light.^ 

It  is  not  easy  to  define  the  effect  of  a  legislative  closing  or 
vacation  of  a  street,  or  to  say  whether  it  constitutes  a  taking 
of  the  right  of  way  of  the  abutting  owners  if  such  exists.  It 
has  been  held  that  such  an  enactment  does  not  cause  a  phys- 
ical obstruction  or  hindrance,  and  simply  operates  as  a  surren- 
der of  the  public  easement  which  replaces  the  parties  where 
they  stood  before  the  street  was  laid  out.^  If  this  is  the 
effect  technically,  practically  it  is  very  different,  by  depriving 
the  owners  of  tlie  abutting  land  of  a  means  of  access  which 
may  be  essential  to  its  usefulness  as  a  place  of  abode  or  busi- 
ness ;*  and  it  was  held  on  these  grounds  in  Haynes  v,  Thomas 
to  be  a  taking  which  gave  a  right  to  compensation. 

It  is  not  easy  to  class  the  right  of  an  abutting  owner  to  a 
way  over  the  street ;  but  there  can  be  little  doubt  that  it,  in 
common  with  that  of  the  community,  comes  under  the  gene- 
ral head  of  real  estate.  For  as  a  nuisance  is  defined  by 
Blackstone  as  a  hurt  or  annoyance  to  lands,  tenements,  or 
hereditaments,  a  man  could  not  recover  for  the  deterioration 
of  his  goods  through  a  delay  caused  by  an  obstruction  of  the 

1  Lackland  r.  Railroad  Co.,  31  Mo.  180;  Water- works  Co.  v.  Water- 
works Co.,  14  Fed.  Rep.  194;  Crawford  v.  Delaware,  7  Ohio  St.  459. 

2  Story  V.  N.  Y.  Elevated  R.  R.,  90  N.  Y.  146;  Haynes  v.  Thomas, 

7  Ind.  38;  Protzman  v.  Railroad  Co.,  9  Id.  467;  Parker  v.  Framingham, 

8  Metcalf,  2G0;  2  Smith's  Leading  Cases  (8  Am.  ed.),  178. 

*  Paul  V.  Carver,  26  Pa.  St.  223;  Chicago  v.  Building  Association,  102 
111.  379. 

*  Chicago  V.  Building  Association,  102  111.  379,  397. 


878  BULB  IN  PENNSYLVANIA. 

highway  if  the  right  of  passage  were  not  his  tenement  as  well 
as  the  public's.^  But  inasmuch  as  this  right  is  not  peculiar  to 
himself,  and  is  shared  with  the  community  at  large,  it  wants  a 
distinguishing  characteristic  of  property,  and  will  not  sustain 
a  claim  for  compensation  under  the  law  of  eminent  domain. 
The  case  is  materially  different  where  the  obstruction  of  the 
street  is  of  such  a  nature  as  to  prejudice  his  occupancy  of  the 
adjacent  land,  and  he  may  then  aver  a  loss  of  his  property  in 
the  land,  though  he  had  none  in  the  street.^ 

It  is  not  less  clear  that  where  there  is  no  private  right  that 
can  justly  be  regarded  as  property,  or,  what  comes  to  the  same 
thing,  where  the  State  has  an  absolute  control  or  ownership 
of  the  subject-matter,  any  loss  that  may  be  incidentally  occa- 
sioned to  individuals  is  damnum  absque  injuria ;  and  it  is 
immaterial  in  this  regard  whether  the  public  title  is  derived 
through  the  right  of  eminent  domain,  or  in  any  other  way, 
because  the  ju%  disponendi  incident  to  ownership  does  not 
depend  on  the  mode  in  which  it  has  been  acquired.  Such, 
according  to  the  authorities  in  Pennsylvania  and  some  of  the 
other  States,  is  the  relation  of  the  Commonwealth  to  the  high- 
way, whether  it  is  rural  or  urban,  and  whether  it  was  dedicated 
by  the  owner  or  without  his  consent.  The  fee  may  be  in  him ; 
but  he  holds  it  subject  to  a  servitude  or  easement  which  has 
no  stint  or  limit  but  the  sovereign's  pleasure,  and  may  be  car- 
ried to  the  extent  of  authorizing  the  construction  of  any  public 
way,  however  diverse  or  injurious,  and  although  it  is  exclusive 
of  the  general  right  of  passage.  The  doctrine  was  laid  down 
broadly  by  Chief-Justice  Gibson  in  the  Philadelphia  &  Trenton 
R.  R.  Co.3  case  as  follows  :  — 

"  In  England  a  highway  is  the  property  of  the  king  2iS  parens 
patrice,  or  universal  trustee ;  in  Pennsylvania  it  is  the  prop- 
erty of  the  people,  not  of  a  particular  district,  but  of  the  whole 
State,  who,  constituting,  as  they  do,  the  legitimate  sovereign, 
may  dispose  of  it  by  their  representatives  and  at  their  pleasure. 
Highways,   therefore,  being  universally  the  property  of  the 

1  Benjamin  v.  Storr,  L.R.  9  C.  P.  400,  404,  407. 

2  Beckett  v.  Midland  Railway  Co.,  L.  R.  3  C.  P.  97. 
8  6  Wharton  35,  44. 
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State,  are  subject  to  its  absolute  direction  and  control.  ...  In 
the  construction  of  her  system  of  improvements,  Pennsylvania 
has  acted  on  this  principle.  Her  dams  across  her  principal  rivers 
to  feed  her  canals  have  injured  if  they  have  not  destroyed  the 
descending  navigation  by  the  natural  channels ;  and  this  without 
suspicion  of  want  of  constitutional  power.  The  right  of  passage 
by  land  or  water  is  a  franchise  which  she  holds  in  trust  for  all  her 
citizens,  but  over  which  she  holds  despotic  sway,  the  remedy 
for  an  abuse  of  it  being  a  change  of  rulers  and  a  consequent 
change  of  the  law.  No  person,  natural  or  corporate,  has  an  ex- 
clusive interest  in  the  trust,  unless  she  has  granted  it  to  him. 

"  What  then  is  the  interest  of  an  individual  inhabitant  as 
a  subject  of  compensation  under  the  constitutional  injunction 
that  private  property  be  not  taken  by  a  corporation  for  public 
use  Without  it  ?  Even  agreeing  that  his  ground  extends  to  the 
middle  of  the  street,  the  public  have  a  right  of  way  over  it. 
Neither  the  imrt  used  for  the  street,  nor  the  part  occupied 
by  himself,  is  taken  away  from  him  ;  and  as  it  was  dedicated 
to  public  use  without  restriction,  he  is  not  within  the  benefit 
of  the  constitutional  prohibition,  which  extends  not  to  matters 
of  mere  annoyance.  The  injury  of  which  he  can  complain  is 
not  direct,  but  consequential.  It  consists  either  in  an  obstruc- 
tion of  his  right  of  passage,  which  is  personal,  or  in  a  depre- 
ciation of  his  property  by  decreasing  the  enjoyment  of  it ;  but 
no  part  of  it  is  taken  from  him  and  acquired  by  the  company. 
The  prohibition,  even  when  it  precluded  a  seizure  of  private 
property  immediately  by  the  State,  was  not  largely  interpreted, 
nor  was  there  reason  that  it  should  be,  as  ample  compensation 
was  obtained  from  her  sense  of  justice  without  it.  ...  But 
though  she  usually  compensated  consequential  damage,  it  was 
of  favor,  not  of  right.  Nor  did  she  always  make  such  compen- 
sation. In  one  well-known  instance  she  destroyed  a  ferry  by 
cutting  off  access  to  the  shore,  without  provision  for  the  suf- 
ferer ;  and  in  the  Commonwealth  v.  Fisher  ^  damages  were 
unavailingly  claimed  from  her  for  flooding  a  spring  by  a  dam. 
The  clause  in  the  amended  Constitution,  which  narrows  the 
former  prohibition  to  a  taking  of  private  property  for  a  public 

1  1  Penn.  Rep.  462. 
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use  by  a  corporation,  is  to  receive  the  same  construction  ; 
the  word  '  taking '  being  interpreted  to  mean  taking  the  prop- 
erty altogether,  not  a  consequential  injury  to  it,  which  is  no 
taking  at  all.  For  compensation  of  the  latter,  the  citizen 
must  depend  on  the  forecast  and  justice  of  the  legislature." 

It  is  established  under  this  decision  that  the  legislature 
has  in  Pennsylvania,  subject  to  the  provisions  of  the  new 
Constitution  of  that  State,  absolute  control  over  the  high- 
roads, and  may  deal  with  them  as  it  thinks  proper,  without 
regard  to  the  consequences  to  individuals,  who  will  have  no 
claim  to  compensation  for  the  resulting  loss  unless  they  can 
point  to  some  act  of  assembly  conferring  a  right  that  would 
not  otherwise  exist.^  The  rule  applies  to  urban  highways  not 
less  than  rural,  and  a  railway  company  may  be  empowered 
to  run  its  locomotives  at  grade  through  the  thoroughfares  of 
a  populous  city  without  guarding  the  track  by  fences  or  in- 
demnifying the  owners  for  the  depreciation  of  their  property. 
Compensation  was  accordingly  denied,  in  Struthers  v.  The 
Dunkirk  R.  R.  Co.,^  for  the  construction  of  a  railway  in  the 
public  street  immediately  in  front  of  the  plaintiff's  dwelling, 
although  he  had  suffered  a  real  and  serious  injury  from  the 
smoke,  noise,  and  cinders  of  the  trains  and  locomotives,  from 
the  obstruction  of  the  highway,  and  from  the  hindrance  to 
the  use  of  the  ordinary  means  of  transportation. 

It  follows  from  the  same  principle  that  as  the  legislature 
may  vary  the  uses  of  a  street  or  highway,  so  they  may  vacate 
it  altogether.  So  considered,  such  an  act  takes  nothing  from 
the  owners  of  the  abutting  lots,  and  on  the  contrary  enlarges 
their  estate  by  surrendering  the  public  right  of  way,  and  re- 
placing them  where  they  stood  before  the  street  was  opened  ; 
and  it  follows  that  they  are  not  entitled  to  compensation  for 
the  loss  that  may  be  incidentally  occasioned  by  the  closing  of 
the  street. 

A  private  road  is  private  property,  and  an  act  of  assembly 
to  vacate  it  without  paying  for  it,  would  be  depriving  the 
owner  of  his  property.  But  a  public  road  belongs  to  nobody 
but  the  State  ;  and  when  the  government  sees  proper  to  vacate 

1  Snyder  v.  Pennsylvania  R.  R.,  55  Pa.  St.  340.     2  37  Pa.  St.  282. 
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it,  the  consequential  loss,  if  there  be  any,  must  be  borne  by 
those  who  suffer  just  what  they  would  have  had  to  bear  from 
a  refusal  to  open  it  in  the  first  place. 

It  is  not  an  argument  against  the  existence  of  such  a  power 
that  there  is  a  large  amount  of  property  whose  chief  value 
would  be  destroyed  by  closing  the  roads  that  lead  to  it,  or 
that  it  might  be  carried  to  the  extent  of  vacating  the  principal 
avenues  of  a  great  town,  because  this  would  result  in  the 
absurd  conclusion  that  the  State  could  not  vacate  a  useless 
road  and  substitute  a  better  one  in  its  place.^  The  injunction 
which  had  been  asked  for  to  restrain  the  respondent  from 
building  on  the  ground  which  had  belonged  to  the  grantor 
under  whom  he  claimed  before  the  opening  of  the  street,  was 
accordingly  refused. 

Such  a  conclusion  may  be  just  as  to  rural  districts,  where 
the  land  lies  open  on  every  side,  but  is  hardly  applicable  to 
urban  highways,  which  have  been  laid  out  and  paved  at  the 
expense  of  the  adjacent  land,  or  as  against  persons  who  have 
purchased  or  built  in  the  belief  that  the  street  would  remain 
open  as  a  means  of  access.  It  cannot  be  said  of  one  thus 
situated  that  he  is  no  worse  off  than  if  the  street  had  not 
been  opened,  and  he  may,  on  the  contrary,  have  good  reason 
for  averring  that  he  has  been  misled,  and  will  suffer  irrepa- 
rable injury  if  it  is  closed. ^ 

If  the  authority  of  the  legislature  is  paramount  while  the 
highway  remains  open,  and  for  the  purpose  of  vacating  it, 
they  cannot  vary  the  rights  of  the  land-owners  as  between 
themselves,  and  if  the  latter  have  expressly  or  impliedly 
agreed  that  a  street  shall  be  laid  out  as  an  avenue  for  busi- 
ness, the  contract  will  be  binding,  although  the  State  de- 
clines the  dedication  or  closes  the  street  after  it  has  been 
accepted.  Such,  at  least,  is  the  doctrine  advanced  in  Faust  v. 
The  Railway  Co. ;  ^  although  it  may  be  doubted  whether  it  is 
not  an  implied  condition  of  such  a  contract  that  it  shall  be 
ratified  by  the  authorities,  and  whether  they  do  not  become 

1  Paul  V.  Carver,  12  Harris,  207,  211. 

2  Ante,  p.  373. 

•»  3  Phila.  164,  166. 
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parties  to  it,  and  irrevocably  bound,  by  accepting  and  acting 
on  its  terms. 

It  results  from  these  decisions  that  the  owners  of  land  may 
be  compelled  in  Pennsylvania  to  bear  the  entire  cost  of  the 
opening  and  paving  of  an  adjacent  street,  or  a  part  of  their 
land  may  be  taken  for  such  purposes  without  payment  on  the 
theory  that  the  benefit  will  equal  or  exceed  the  burden,  and 
yet  have  no  right  to  compensation  for  the  subsequent  conver- 
sion of  the  street  into  a  track  for  trains  or  locomotives,  the 
pretext  being  that  such  a  change  of  use  is  not  a  taking  ;  ^  and 
it  will  seemingly  be  immaterial  that  the  complainant  has  built 
on  the  street  and  has  no  other  means  of  egress.  Such  a  con- 
clusion is  the  more  inequitable  because  it  is  conceded  that 
the  jury  may,  as  I  have  elsewhere  stated,  in  assessing  the 
damages  for  the  appropriation  of  part  of  a  tract  to  a  public 
use,  consider  how  it  will  affect  the  residue,  and  make  a  deduc- 
tion for  the  consequential  benefit.^  The  effect  of  the  judgment 
in  the  Philadelphia  &  Trenton  R.  R.  Co.'s  case  accordingly 
is  that  the  abutting  owners  have  no  legal  or  constitutional 
right  to  recover  the  diminution  of  value  occasioned  by  laying 
a  railway  track  on  the  street,  although  they  received  nothing 
for  their  land,  and  compensation  would  clearly  have  been  due, 
had  the  land  been  taken  in  the  first  instance  for  a  railway. 

1  Harvey  v.  Railroad  Co.,  47  Pa,  St.  428;  Snyder  v.  Pennsylvania 
R.  R.,  55  Id.  340,  344. 

2  Mifflin  V.  Railroad  Co.,  16  Pa.  St.  182;  Plank-Road  Co.  v.  Thomas, 
20  Id.  91;  ante,  pp.  302,  349. 
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Eminent  Domain  (concluded).  —  The  Taking  by  which  the  Right  may  be 
exercised.  —  Seizure.  —  Abrogation  of  the  Right  of  Property.  —  For- 
feiture.—  Flooding  Land.  —  Obstructing  a  Way  or  AVatercourse. — 
Removing  Lateral  Support.  —  The  Doctrine  that  an  Assumption  as  well 
as  a  Deprivation  of  Possession  is  necessary  to  constitute  a  Taking. — 
Every  Direct  Interference  with  the  Enjoyment  of  Property  legally 
occasioned  by  the  Government  for  the  Public  Good,  a  Taking.  —  The 
Doctrine  of  Consequential  Damages.  —  The  Liability  of  an  Owner  for 
Injuries  resulting  from  his  Use  of  his  own  Land  the  Measure  of  the 
State's  Duty  to  compensate  for  Injuries  resulting  from  its  Exercise  of  the 
Right  of  Eminent  Domain.  —  Summary  of  Cases  in  which  Compensa- 
tion may  be  required:  1.  Where  the  Whole  of  a  Lot  or  Tract  is  taken; 
2.  Where  Part  only  is  taken;  3.  Where  Redress  is  sought  for  Acts  done 
on  Land  belonging  to  other  Persons  and  appropriated  by  the  State  to 
Public  Use. 

The  answer  to  the  first  inquiry  —  What  is  property  ?  —  is 
virtually  a  response  to  the  second  —  What  is  the  taking  that 
may  not  occur  without  conpensation  ?  For  as  property  is 
a  right  to  the  entire  or  partial  use,  occupation,  or  enjoyment 
of  some  specific  thing,  it  may  be  taken  either  by  abrogating 
the  right,  or  so  dealing  with  the  thing  that  the  right  cannot 
be  beneficially  executed  or  enjoyed.  A  man's  property  is 
taken  when  his  horse  is  carried  away  by  a  trespasser  or  for 
the  service  of  the  government  in  time  of  war;  but  it  is  also 
taken  when  his  goods  or  chattels  are  forfeited  for  felony  or 
treason,  as  soon  as  the  sentence  is  pronounced  and  before  the 
writ  is  issued  to  carry  it  into  effect.  So  land  may  be  taken 
by  acts  done  in  pursuance  of  an  authority  conferred  by  stat- 
utes, and  rendering  it  physically  unfit  for  use  or  habitation,^ 

1  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166;  Eaton  v.  The 
Railroad  Co.,  51  N.  H.  504;  The  Transportation  Co.  v.  Chicago,  99  U.  S. 
635,  642. 
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or  by  a  statutory  transfer  of  the  title  to  commissioners  with 
an  adequate  provision  for  the  assessment  of  the  damages,  on 
the  report  of  a  jury  of  viewers,  although  its  physical  condition 
remains  unchanged  and  it  is  not  entered  upon  or  occupied.^ 
If  the  effect  is  produced,  it  matters  not  by  what  means  ;  and 
an  act  done  off  the  land  in  question  may  be  as  much  within 
the  above  definition  as  if  the  land  were  occupied.  Backing 
the  water  of  a  stream  which  runs  through  the  complainant's 
premises,  so  as  to  impair  its  usefulness  as  a  water-power,  or 
flood  the  land,  is  consequently  a  taking,  whether  the  dam  or 
embankment  is  built  on  the  land  or  lower  down  the  stream  ; 
and  so  of  the  diversion  of  the  stream  before  it  reaches  the 
land.2 

So  an  act  which  precludes  the  exercise  of  a  right  over 
another's  land  is  a  taking ;  as,  for  instance,  if  a  way  or 
watercourse  is  obstructed  by  the  owner  of  the  servient  lot, 
or  by  a  railway  company  under  an  authority  conferred  by  the 
government.^  Property  may  consequently  be  taken,  accord- 
ing to  the  common  use  of  language,  and  within  the  scope 
of  these  decisions,  although  there  is  no  such  entry  upon,  or 
occupation  of,  the  soil  as  would  sustain  an  action  of  ejectment 
or  assize  of  novel  disseisin.* 

Cutting  down  trees  or  hedges,  or  excavating  sand  or  gravel, 
is  a  taking,  and  so  is  the  damage  caused  by  digging  so  near 
another's  line  as  to  cause  a  caving  in  or  subsidence  of  the  soil 
from  its  own  weight,  and  not  by  reason  of  a  superadded 
pressure  from  above.^  The  appropriate  remedy  in  the  former 
instance  is  trespass,  and  in  the  latter  an  injunction  or  action 
on  the  case  ;  but  this  does  not  affect  the  principle,  which  de- 
pends on  the  effect  produced  and  not  on  the  means,  and  is 

1  Philadelphia  v.  Dickson,  38  Pa.  247;  Philadelphia  v.  Dyer,  41  Id. 
463. 

2  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166;  Eaton  v.  B.  C.  & 
M.  R.  R.  Co.,  51  N.  H.  504;  Sinnickson  v.  Johnson,  2  Harrison,  129. 

3  Arnold  v.  The  Hudson  River  R.  R.  Co.,  55  N.  Y.  661;  Story  v.  The 
Elevated  R.  R.  Co.,  90  Id.  122,  149. 

4  Stone  V.  The  F.  &  R.  R.  R.  Co.,  68  111.  394;  Rigney  v.  Chicago,  102 
Id.  76. 

6  Richardson  v.  The  Vermont  Central  R.  R.  Co.,  25  Vt.,  465,  471. 
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equally  applicable  whether  the  injury  results  from  acts  done 
on  the  complainant's  land  or  elsewhere.  Such  is  the  rule 
as  between  individuals,  and  the  only  difference  where  the 
act  is  done  under  an  authority  conferred  by  the  State  for 
a  public  purpose,  is  that  the  recovery  must  be  limited  to 
compensation.^ 

It  is  established,  in  conformity  to  these  principles,  that  any 
physical  injury  to  land  by  reason  of  the  erection,  construction, 
or  operation  of  a  public  work,  whereby  its  appropriate  use  is 
hindered  or  its  value  lessened,  is  a  taking  which  entitles  the 
owner  to  compensation  to  the  extent  of  the  loss  thereby  oc- 
casioned, although  the  injury  is  consequential  and  the  land 
not  entered  upon  or  occupied.^ 

The  obstruction  of  a  street  may  be  as  much  within  this 
principle,  relatively  to  the  owners  of  the  abutting  lots,  as  was 
the  opening ;  ^  and  so,  agreeably  t^o  the  case  of  Crawford  v. 
The  Village  of  Delaware,*  is  a  change  of  an  established  grade 
which  isolates  the  complainant's  dwelling  by  leaving  it  so 
far  above  or  below  the  level  of  the  adjacent  street  as  to  be 
virtually  inaccessible. 

It  has  nevertheless  been  held  in  various  instances,  and  is 
still  the  law  of  Pennsylvania,  except  in  so  far  as  it  is  modified 
by  the  new  Constitution  of  that  State,  that  to  constitute  a 
taking  there  must  not  only  be  a  deprivation  on  one  side,  but 
an  occupation  or  appropriation  on  the  other ;  or,  to  state  the 
principle  somewhat  differently,  that  the  thing  for  which  the 
plaintiff  seeks  compensation  must  have  been  appropriated,  and 
not  merely  rendered  less  valuable  or  fit  for  use.  Agreeably 
to  this  view,  diverting  the  water  of  a  stream  to  feed  a  canal 
or  supply  the  wants  of  a  town  is  a  taking  which  entitles  the 
riparian  owner  to  damages ;  but  no  such  consequence  will 

1  Hatch  V.  The  Central  R.  R.  Co.,  25  Vt.  49. 

2  Richardson  v.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  465,  470; 
Hatch  V.  The  Vermont  Central  R.  R.  Co.,  Id.  49,  69;  Nevins  v.  Peoria, 
41  111.  502;  Rigney  v.  Chicago,  102  Id.  64;  The  City  of  Aurora  v.  Reed, 
57  Id.  29. 

«  Story  V.  The  New  York  Elevated  R.  R.  Co.,  90  N.  Y.  91,  123. 
*  7  Ohio  St.  459. 
VOL.  I.  —  25 
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follow  when  the  diversion  is  caused  by  a  railroad  embank- 
ment or  cutting,  because  the  water  is  appropriated  in  the 
former  case  to  the  use  of  the  defendant,  while  in  the  latter  it 
is  simply  lost  to  the  owner.^ 

It  was  decided  in  The  Monongahela  Navigation  Co.  v, 
Coons,^  in  accordance  with  this  view,  that  backing  the  water 
of  a  stream  on  the  plaintiiT's  mill  by  the  erection  of  a  dam 
did  not  entitle  him  to  compensation,  because  nothing  was 
taken,  and  he  was  simply  prevented  from  using  what  was  his 
own  ;  and  the  court  took  the  following  grounds  in  delivering 
judgment. 

First.  That  to  constitute  a  taking,  in  the  sense  of  the  Con- 
stitution as  then  existing,  there  must  be  "  an  assumption  of 
possession,"  as  distinguished  from  a  '^deprivation."  Flooding 
a  man's  land  is  not  such  a  taking,  nor  is  it  the  "  deprivation  " 
which  the  Constitution  forbjds  "  save  by  the  judgment  of  his 
peers  or  the  law  of  the  land."  Though  such  an  act  was  in- 
deed originally  considered  so  far  a  species  of  ouster  that  the 
owner  "  might  have  had  a  remedy  for  it  by  an  assize  of  novel 
disseisin  or  assize  of  nuisance  at  his  election,"  it  could  not  be 
supposed  '*  that  the  framers  of  the  Constitution  meant  to  en- 
tangle their  meaning  in  the  mazes  of  the  jus  antiquum,  .  .  . 
Words  which  do  not  of  themselves  denote  that  they  are  sued 
in  a  technical  sense,  are  to  have  their  plain,  popular,  obvious, 
and  natural  meaning;  and  applying  this  rule  to  the  context  of 
the  Constitution  .  .  .  the  State  is  not  bound  beyond  her  will 
to  pay  for  property  which  she  has  not  taken  to  herself  for  the 
public  use." 

Second.  Where  the  charter  of  incorporation  does  not  give 
compensation  for  such  injuries,  the  legislature  cannot  provide 
a  remedy  subsequently,  and  thus  burden  the  company  with 
charges  not  originally  imposed.  The  court  cited  and  relied 
on  The  Philadelphia  &  Trenton  Railroad  case  as  establishing 
that  laying  a  railway  track  on  a  public  street  is  not  a  taking, 
whether  the  fee  is  in  the  city  or  remains  in  the  party  who 

1  See  Lycoming  Gas  &  Water  Co.  v.  Meyer,  99  Pa.  615,  620. 

2  6  W.  &  S.  101;  s.  c.6Pa.  379. 
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sues  for  compensation.  A  like  judgment  was  rendered  in 
McKeen  v.  The  Canal  Co. ;  ^  and  flooding  the  land  of  a  riparian 
owner  by  a  dam  built  lower  down  the  stream  for  the  im- 
provement of  the  navigation,  was  declared  a  merely  conse- 
quential injury  for  which  he  was  not  entitled  to  damages. 
It  was  decided  in  like  manner  in  the  West  Branch  Canal  Co. 
V.  Mulliner  ^  that  the  defendants  below  were  not  answerable 
for  raising  the  water  in  their  canal  to  a  height  which  forced 
it  into  the  complainant's  cellar  and  seriously  injured  the 
walls  of  his  house,  because  the  injury  was  consequential,  and 
there  was  no  negligence  or  actual  taking. 

Compensation  can  no  more  be  provided,  under  the  view 
taken  in  Pennsylvania,  for  such  injuries  as  against  pre-existing 
companies  by  an  amendment  of  the  Constitution  than  by  an 
act  of  assembly,  because  the  effect  is  to  burden  the  company 
with  a  new  liability  contrary  to  the  charter ;  and  the  people 
are  as  much  bound  by  the  prohibition  of  laws  impairing  the 
obligation  of  contracts  as  the  legislature.^ 

There  would  be  more  color  for  this  doctrine  if  the  duty  of 
compensation  rested  solely  on  the  Constitution,  and  it  might 
be  contended  that  the  courts  cannot  enlarge  the  bounds  even 
of  a  remedial  statute ;  but  we  have  seen  that  the  right  to 
appropriate  private  property  and  the  obligation  to  indemnify 
the  owner  are  correlatives,  and  spring  from  the  same  stock,  — 
the  duty  of  government  to  care  for  each  several  part,  as  well 
as  the  whole,  and  never  to  sacrifice  the  individual  to  the 
community  without  some  plain  and  overwhelming  necessity, 
and  then  not  without  indemnifying  him  for  the  loss.  If 
constitutional  guaranties  may  not  be  enlarged,  they  should 
not  be  interpreted  in  a  restrictive  sense;  and  the  right  of 
eminent  domain  should  consequently  stand  under  our  system 
as  it  would  stand  were  the  Constitution  silent,  —  under  the 
general  public  law  ;  namely,  attended  with  the  duty  of  com- 
pensation for  every  loss  occasioned  to  an  individual  by  an  act 
done  for  the  general  good,  and  that  exceeds  the  bounds  within 

1  49  Pa.  439. 

2  68  Pa.  357. 

«  The  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  352,  364.  . 
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which  the  government  may,  equally  with  a  private  owner,  use 
what  belongs  to  it,  regardless  of  the  effect  on  others.^ 

The  main  course  of  decision  accordingly  is,  that  if  the 
beneficial  use  and  enjoyment  of  property  are  prevented  by 
acts  done  under  an  authority  conferred  by  law,  the  property 
is  as  effectually  taken  as  though  the  title  were  condemned.^ 

In  Sinnickson  v,  Johnson,^  the  defendant  had  been  author- 
ized by  an  act  of  the  legislature  to  improve  the  navigation  of 
Salem  Creek  by  the  erection  of  a  dam  across  the  channel. 
There  was  no  allegation  of  negligence ;  but  the  dam  caused 
the  water  to  overflow  the  plaintiff's  land,  and  it  was  held  that 
as  the  act  would  manifestly  have  been  tortious  but  for  the 
right  of  eminent  domain,  so  it  could  not  be  done  under  or  by 
virtue  of  that  right  without  the  compensation  which  was  a 
necessary  condition  of  its  exercise. 

The  question  arose  in  Pumpelly  v.  The  Green  Bay  Co.,* 
under  a- declaration  that  the  water  of  a  lake  had  been  so 
raised  by  a  dike,  built  by  virtue  of  an  act  of  assembly,  as 
permanently  to  overflow  the  plaintiff's  land;  and  it  was  con- 
tended for  the  defence  that  there  was  no  taking  within  the 
meaning  of  the  constitutional  provision,  and  there  could  be 
no  liability  for  the  consequential  results  of  a  work  con- 
structed under  an  authority  given  by  the  government,  in 
pursuance  of  its  undoubted  right  to  take  such  steps  as  it 
deemed  requisite  for  the  improvement  of  a  navigable  stream. 
Miller,  J.,  said,  in  giving  judgment  for  the  plaintiff,  that 
"it  would  be  a  very  curious  and  unsatisfactory  result  if, 
in  construing  a  provision  of  constitutional  law  always  under- 
stood to  have  been  adopted  for  protection  and  security  to  the 
rights  of  the  individual  as  against  the  government,  and 
which  has  received  the  commendation  of  jurists,  statesmen, 
and  commentators,  as  placing  the  just  principles  of  the  com- 
mon law  on  that  subject  beyond  the  power  of  ordinary  legis- 

1  Gardner  v.  Newburgh,  2  Johnson's  Ch.  162;  Sinnickson  v.  Johnson, 
2  Harrison,  129;  Pumpelly  v.  The  Green  Bay  Co.,  13  Wallace,  166. 

2  Bridge  Co.  v.  The  United  States,  105  U.  S.  502. 
8  2  Harrison  (N.  J.),  129. 

*  13  Wallace,  166. 
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lation  to  change  or  control  them,  it  shall  be  held  that  if  the 
government  refrains  from  the  absolute  conversion  of  real 
property  to  the  uses  of  the  public,  it  can  destroy  its  value 
entirely,  can  inflict  irreparable  and  permanent  injury  to  any 
extent,  can,  in  effect,  subject  it  to  total  destruction,  without 
making  any  compensation,  because,  in  the  narrowest  sense  of 
that  word,  it  is  not  taken  for  the  public  use.  Such  a  con- 
struction would  pervert  the  constitutional  provision  into  a 
restriction  upon  the  rights  of  the  citizen  as  those  rights 
stood  at  the  common  law,  instead  of  the  government,  and 
make  it  an  authority  for  the  invasion  of  private  right  under 
the  pretext  of  the  public  good,  which  had  no  warrant  in  the 
laws  or  practices  of  our  ancestors." 

Numerous  instances  were  cited  in  Sinnickson  v.  Johnson  ^ 
for  the  proposition  that  compensation  is  an  inseparable  inci- 
dent to  the  exercise  of  the  right  of  eminent  domain  ;  and  that 
case  was  directly  in  point  as  showing  that  overflowing  land 
by  backing  the  water  on  it  is  a  "  taking  "  within  the  mean- 
ing of  the  principle.  "  In  the  case  of  Gardner  v.  Newburgh,^ 
Chancellor  Kent  granted  an  injunction  to  prevent  the 
trustees  of  Newburgh  from  diverting  the  water  of  a  certain 
stream  flowing  over  the  plaintiff's  land  from  its  usual  course, 
because  the  act  of  the  legislature  which  authorized  it  made 
no  provision  for  compensating  the  plaintiff  for  the  injury 
thus  done  to  his  land.  And  he  did  this  though  there  was  no 
provision  in  the  Constitution  of  New  York  such  as  we  have 
mentioned,  and  though  he  recognized  that  the  water  was 
taken  for  a  public  use.  After  citing  several  Continental  jur- 
ists on  this  right  of  eminent  domain,  he  says  that  while  they 
admit  that  private  property  may  be  taken  for  public  use  when 
public  necessity  or  utility  requires,  they  all  lay  it  down  as 
a  clear  principle  of  natural  equity  that  the  individual  whose 
property  is  thus  sacrificed  must  be  indemnified.  And  he  adds 
that  the  principles  and  practice  of  the  English  government 
are  equally  explicit  on  this  point.  It  will  be  seen  in  this 
case  that  it  was  the  diversion  of  the  water  from  the  plain- 
tiffs land  which  was  considered  as  taking  private  property 

1  2  Harrison  (N.  J.),  129.  «  2  Johnson's  Ch.  162. 
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for  public  use,  but  which,  under  the  argument  of  the  defen- 
dant's counsel,  would,  like  overflowing  the  land,  be  called 
only  a  consequential  injury.  If  these  be  correct  statements 
of  the  limitations  upon  the  exercise  of  the  right  of  eminent 
domain,  as  the  doctrine  was  understood  before  it  had  the 
benefit  of  constitutional  sanction,  by  the  construction  now 
sought  to  be  placed  upon  the  Constitution,  it  would  become 
an  instrument  of  oppression  rather  than  protection  to  indi- 
vidual rights.  But  there  are  numerous  authorities  to  sus- 
tain the  doctrine  that  a  serious  interruption  to  the  common 
and  necessary  use  of  property  may  be,  in  the  language  of 
Mr.  Angell,  in  his  work  on  Watercourses,  equivalent  to  the 
taking  of  it,  and  that  under  the  constitutional  provisions  it  is 
not  necessary  that  the  land  should  be  absolutely  taken.^ 

"  We  are  not  unaware  of  the  numerous  cases  in  the  State 
courts  in  which  the  doctrine  has  been  successfully  invoked, 
that  for  a  consequential  injury  to  the  property  of  the  indi- 
vidual arising  from  the  prosecution  of  improvements  of  roads, 
streets,  rivers,  and  other  highwa5's  for  the  public  good,  there 
is  no  redress,  and  we  do  not  deny  that  the  principle  is  a 
sound  one  in  its  proper  application  to  many  injuries  to  prop- 
erty so  originating.  And  when  in  the  exercise  of  our  duties 
here  we  shall  be  called  upon  to  construe  other  State  con- 
stitutions, we  shall  not  be  unmindful  of  the  weight  due  to 
the  decisions  of  the  courts  of  those  States.  But  we  are  of 
opinion  that  the  decisions  referred  to  have  gone  to  the  utter- 
most limit  of  sound  judicial  construction  in  favor  of  this 
principle,  and  in  some  cases  beyond  it,  and  that  it  remains, 
true  that  where  real  estate  is  actually  invaded  by  superin- 
duced additions  of  water,  earth,  sand,  or  other  material,  or 
by  having  any  artificial  structure  placed  upon  it,  so  as  to 
effectually  destroy  or  impair  its  usefulness,  it  is  a  taking 
within  the  meaning  of  the  Constitution,  and  that  this  propo- 

1  Angell  on  AVatercourses,  465  ;  Hooker  v.  New  Haven  &  North- 
ampton Co.,  14  Conn.  146  ;  Rowe  v.  Granite  Bridge  Co.,  21  Pickering, 
344  ;  Canal  Appraisers  v.  The  People,  17  Wend.  571  ;  Lackland  v.  North 
Missouri  R.  R.  Co.,  31  Mo.  180  ;  Stevens  v.  Proprietors  of  Middlesex 
Canal,  12  Mass.  466. 
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sition  is  not  in  conflict  with  the  weight  of  judicial  authority 
in  the  country,  and  certainly  not  with  sound  principles. 
Beyond  this  we  do  not  go,  and  this  case  calls  us  to  go  no 
farther."  This  judgment  was  cited  in  The  Bridge  Co.  v. 
The  United  States,^  as  disentangling  the  constitutional  pro- 
vision from  the  refinements  by  which  it  had  been  unduly 
narrowed,  and  placing  it  on  a  basis  which  was  just  alike  to 
the  State  and  the  citizen. 

It  is  not  essential  to  the  application  of  this  principle  that 
the  land  should  be  continuously  flooded  ;  and  turning  a  stream 
of  water  on  a  field  may  be  a  taking,  although  the  surface  is 
not  entirely  or  permanently  submerged.^ 

In  the  case  last  cited,  a  canal  and  waste  weir  were  con- 
structed under  an  authority  from  the  State,  and  the  surplus 
water  of  the  weir  allowed  to  escape  through  a  sluice  or  flood- 
gate. It  flowed  over  the  adjacent  farms,  and  the  owner  of 
them  brought  an  action  on  the  case  against  the  commission- 
ers. It  was  contended  for  the  defendants  that  as  the  weir 
had  been  constructed  in  pursuance  of  an  authority  legiti- 
mately conferred  by  the  legislature,  and  th6re  was  no  allega- 
tion of  negligence,  they  were  not  responsible  for  a  result 
which  no  care  on  their  part  could  avert.  The  court  was 
nevertheless  of  opinion,  in  accordance  with  the  view  taken  in 
Gardner  v,  Newburgh  ^  that  while  the  legislature  unquestion- 
ably had  the  power  in  question,  it  was  on  condition  of  indem- 
nifying the  persons  whose  property  was  injuriously  affected 
by  its  exercise,  and  that  the  taking  was  not  less  real  because 
it  was  consequential  and  the  defendants  did  not  occupy  the 
land. 

Whether  the  plaintiff's  premises  are  flooded  by  the  wrong- 
ful diversion  of  a  stream,  or  scorched  with  the  fire  emitted  by 
a  locomotive,  the  loss  may  be  the  same,  and  there  is  no  diffeiv 
ence  in  point  of  principle  ;  *  and  in  Stone  v.  The  Railroad  Co., 

1  105  U.  S.  502. 

2  Toledo  R.  R.  Co.  v.  Morrison,  71  111.  616 ;  Hooker  v.  The  New  Haven 
&  Northampton  Co.,  14  Conn.  146. 

8  2  Johnson's  Ch.  162. 

*  Rigney  v.  Chicago,  102  III.  65;  Stone  v.  The  Railroad  Co.,  68  Id.  394. 
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a  declaration  charging  the  defendants  with  casting  cinders, 
sparks,  and  smoke  from  their  engines  on  the  plaintiff's  dwell- 
ing, and  thereby  greatly  damaging  the  same,  was  held  to 
show  a  taking  which  entitled  him  to  damages. 

It  may  be  observed,  in  this  connection,  that  a  damage  from 
the  use  of  fire  on  one's  own  land  to  the  property  of  another, 
is  not  a  cause  of  action,  agreeably  to  the  American  decisions, 
save  on  the  ground  of  negligence,  or  where  the  circumstances 
are  such  as  to  constitute  a  nuisance,  which  should  appear  in 
the  pleadings  and  not  be  left  to  inference.^  Such  is  the  rule 
as  regards  the  use  of  fire  in  manufactories  and  for  house- 
hold purposes ;  and  it  should  seemingly  apply  in  favor  of 
railroad  companies. 

It  has  been  decided,  in  like  manner,  that  a  recovery  may  be 
had  for  the  flooding  of  land,  although  it  is  intermittent  and 
only  occurs  during  freshets,  if  the  result  is  one  which  the 
obstruction  is  calculated  to  produce,  and  which  will  presuma- 
bly recur. 

In  Eaton  v.  The  B.  C.  &  M.  R.  R.  C0.2  the  action  was 
brought  to  recover  damages  for  the  act  of  the  defendants  in 
cutting  through  a  ridge  some  distance  to  the  north  of  the 
plaintiff's  farm,  and  thereby  letting  in  an  adjacent  river  in 
times  of  flood.  The  court  held  that  to  turn  a  stream  of 
water  on  to  the  plaintiff's  premises  was  as  marked  an  in- 
fringement of  his  proprietary  rights  as  it  would  have  been 
if  the  defendants  had  gone  on  the  premises  in  person  and 
dug  a  ditch  or  deposited  a  mound  of  earth.  It  mattered  not 
that  the  flooding  did  not  occur  unless  there  was  a  freshet. 
A  right  of  occasional  flooding  was  as  much  an  easement  as 
a  right  of  permanent  submersion.  What  difference  was 
there,  in  point  of  principle,  whether  the  plaintiff's  land  was 
incumbered  with  stones  or  with  iron  rails,  whether  the  defen- 
dants ran  a  locomotive  over  it  or  flooded  it  with  the  waters 
of  Baker  River  ?  ^ 

1  Clark  V.  Foot,  8  Johns.  421. 

2  51  N.  H.  504,  514. 

8  The  Canal  Co.  v.  The  People,  5  Wend.  423,  452;  Nevins  v.  The 
City  of  Peoria,  41  Dl.  502 ;  Pettigrew  u.  Evansville,  25  Wis.  223. 
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In  The  Evansville  R.  R.  Co.  v.  Dick,^  the  plaintiff  owned 
a  farm  on  the  banks  of  White  River,  below  the  place  where 
the  defendant's  railroad  crossed  that  stream  ;  and  it  appeared 
in  evidence  that  the  defendants  had,  in  constructing  the 
road,  built  an  embankment  across  a  lateral  channel  opposite 
the  plaintiff's  land,  through  which  the  river  usually  ran  in 
times  of  flood.  The  effect  was  greatly  to  increase  the  force 
and  volume  of  the  current  at  its  higher  stages,  and  force  the 
water  over  the  plaintiffs  premises,  to  the  irreparable  injury 
of  his  crops.  The  court  held  that  although  the  charter  did 
not  give  compensation  for  such  injuries,  or  point  out  the 
mode  in  which  it  could  be  obtained,  this  did  not  vary  the 
plaintiff's  constitutional  right  or  preclude  him  from  enforcing 
it  by  suit.  Davison,  J.,  said,  "  The  Constitution  (Article  I., 
section  21)  provides,  '  No  man's  property  shall  be  taken  by 
law  without  just  compensation.'  As  we  are  advised,  a 
proper  construction  of  the  word  '  taken '  makes  it  synony- 
mous with  seized,  injured,  destroyed,  deprived  of.  It  is 
therefore  evident  that  the  legislature  have  no  power  to 
authorize  in  any  case  either  a  direct  or  consequential  injury 
to  private  property  without  compensation  to  the  owner.  If 
then  such  a  grant,  when  expressly  made,  would  be  in  conflict 
with  the  Constitution,  we  are  not  allowed  to  infer  that  such 
an  authority  was  intended  to  be  granted,  from  the  mere  fact 
that  a  railroad  was  authorized.  It  seems  to  follow  that  the 
defendants,  having  voluntarily  and  for  their  own  profit  so 
constructed  their  road  as  necessarily  to  injure  the  plaintiff, 
and  there  being  no  remedy  given  by  their  charter,  are  liable 
in  the  present  action.  Hooker  v.  The  New  Haven  &  North- 
ampton Co. 2  goes  the  full  length  of  this  case.  There  the  act 
complained  of  was  a  lawful  act.  It  was  done  with  prudence 
and  care,  and  the  injury  to  the  plaintiff  was  consequential. 
Still  the  company  was  held  answerable  in  damages  for  the 
resulting  loss." 

The  doctrine  that  the  obstruction  of  a  right  to  real  or  per- 
sonal estate  may  be  equivalent  to  a  taking,  is  nevertheless 
subject  to  a  qualification.     Property,  legally  and  in  common 

1  9  Ind.  433.  '  2  14  Conn.  153. 
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parlance,  is  not  an  abstraction,  but  a  right  in,  to,  or  over 
something  which  from  its  nature  admits  of  ownership ;  and  to 
constitute  a  "  taking  '*  there  must  consequently  be  an  abro- 
gation of  the  right  or  a  physical  injury  to  the  thing  which 
impairs  its  beneficial  use  and  enjoyment.  Threatening  a 
man  with  death  if  he  enters  on  his  land  is  not  a  "taking," 
although  he  is  thereby  as  effectually  prevented  from  using 
the  land  as  if  it  were  occupied  and  held  adversely.  When, 
therefore,  there  has  been  no  legal  appropriation  of  land  or 
divestiture  of  the  title,  the  owner  will  not  be  entitled  to 
compensation  for  acts  done  on  other  land  unless  they  would 
afford  ground  for  trespass  quare  clausum  /regit,  or  an  action 
on  the  case  for  a  nuisance  if  the  question  arose  between 
individuals  at  common  law.^  Cutting  off  the  only  means  of 
access  to  A's  land  by  the  construction  of  a  canal  or  raih'oad 
on  B's,  is  not  therefore  a  ''  taking  "  unless  A  has  a  right  of 
way,  and  then  only  of  his  property  in  B's  land,  and  not  of  his 
own.  It  is  on  this  ground  that  the  right  to  compensation  for 
the  conversion  of  a  street  into  a  railroad  track  is  held  in 
many  of  the  States  to  depend  on  whether  the  city  has  the 
fee  or  merely  a  right  of  passage,  because  although  the 
owners  of  the  abutting  lots  are  equally  deprived  of  the  means 
of  access  in  either  case,  the  entire  physical  alteration  is  in 
the  street,  and  there  can  be  no  taking  unless  they  have  some 
right  or  title  to  it  which  the  law  can  recognize. 

The  distinction  is  exemplified  by  the  case  of  Slatten  v.  The 
Des  Moines  R.  R.  Co.,^  where  compensation  was  denied  for 
the  erection  of  an  embankment  in  front  of  the  plaintiff's  . 
hotel,  which  not  only  darkened  the  windows  and  shut  out 
his  customers,  but  rendered  the  building  useless  for  busi- 
ness purposes.  Had  the  soil  of  the  street  belonged  to  him, 
the  result  would  have  been  different ;  but  as  this  was  owned 
by  the  city,  he  had  no  property  in  it,  and  the  incidental 
depreciation  of  the  abutting  land  was  not  a  taking  within 
the  meaning  of  the  Constitution  or  in  the  sense  in  which  the 
word  is  ordinarily  employed.  Hard  as  such  a  conclusion 
may  seem,  it  is  yet  irrefragable  if  it  be  conceded  that  the 

1  Rigney  v.  Chicago,  102  111.  64,  76.  ^  29  Iowa,  148. 
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right  to  compensation  depends  wholly  on  the  Constitution, 
and  that  there  can  be  no  private  right  in  a  street  without  a 
title  to  the  soil. 

The  doctrine  has,  as  we  have  seen,  been  carried  in  numer- 
ous instances  to  the  extent  of  holding  that  where  the  com- 
plainant is  not  dispossessed,  and  the  loss  results  from  the 
appropriation  of  the  adjacent  land  to  a  purpose  by  which  he 
is  injuriously  affected,  there  is  no  constitutional  or  legal  right 
to  compensation,  and  the  legislature  may  give  or  withhold  it 
as  they  see  proper.  Such  losses  are,  agreeably  to  this  view, 
damnum  absque  injuria^  and  must  be  borne  as  incident  to 
existence  in  an  organized  community,  which  in  acting  for  the 
good  of  all  may  find  itself  compelled  to  adopt  measures  that 
are  disadvantageous  to  individuals.^ 

These  decisions  rest  on  the  twofold  assumption  that  the 
right  to  be  indemnified  for  injuries  resulting  from  the  exer- 
cise of  the  power  of  eminent  domain  depends  solely  on  the 
constitutional  provision  that  property  shall  not  be  taken  for 
public  use  without  compensation,  and  that  these  words  must 
be  Uterally  construed,  and  do  not  apply  where  the  complain- 
ant is  injured  without  being  dispossessed.^  In  the  case  last 
cited,  which  may  be  regarded  as  typical,  a  street  was  cut 
down  to  a  lower  grade  or  level,  and  the  complainant's  church 
left  isolated  on  a  height  where  it  could  not  be  conveniently 
reached,  and  the  foundations  would  in  all  probability  give 
way  from  the  want  of  lateral  support ;  and  it  was  in  evidence 
that  the  evil  could  not  be  remedied  without  costing  more 
than  the  property  was  worth.     The  loss  was  therefore  total ; 

1  Lansing  v.  Smith,  8  Cowen,  146;  West  Branch  Canal  Co.  v.  Mulli- 
ner,  68  Pa.  360;  Monongahela  Nav.  Co.  v.  Coons,  6  W.  &  S.  lOJL;  s.  c. 
6  Pa.  379,  382;  P.  &  A.  Bridge  Co.  v.  Henry,  8  W.  &  S.  85;  Freeland  v. 
Penn.  R.  R.  Co.,  66  Pa.  91 ;  Susquehanna  Canal  Co.  v.  Wright,  9  W.  &  S. 
9;  McKinney  v.  Monongahela  Nav.  Co.,  14  Pa.  65;  Wilson  v.  The  Mayor 
of  New  York,  1  Denio,  595;  Skinner  v.  The  Hartford  Canal  Co.,  29  Conn. 
523;  Sprague  v.  Worcester,  13  Gray,  193  ;  Rundle  v.  The  Delaware  & 
Raritan  Canal  Co.,  14  Howard,  80;  Gossler  v.  Georgetown,  6  Wheat.  703. 

2  West  Branch  Canal  Co.  v.  Mulliner,  68  Pa.  360;  Monongahela  Nav. 
Co.  V.  Coons,  supra ;  Philadelphia  &  Trenton  R.  R.  Co.,  6  Wharton,  25, 
45;  O'Connor  v.  Pittsburgh,  18  Pa.  87;  6  W.  &  S.  101;  s.  c.  6  Pa.  379. 
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but  the  court  held  that  the  city  was  entitled  to  judgment, 
because  the  damages  were  consequential,  and  there  was  no 
taking.  Gibson,  C.  -  J.,  said  that  the  State  could  not  be 
sued  against  her  will,  and  that  her  prerogative  in  this  regard 
would  be  unavailing  if  it  did  not  protect  the  agents  whom 
she  employed  while  acting  within  the  scope  of  the  authority 
which  she  had  constitutionally  conferred. 

In  the  above-cited  cases  compensation  was  denied  on  the 
ground  that  the  injury  was  merely  consequential,  and  arose, 
not  from  the  taking  of  the  complainant's  land,  but  from  the 
manner  in  which  land  taken  from  others,  or  forming  part  of 
the  public  domain,  was  employed ;  and  we  are  thus  con- 
fronted with  the  inquiry.  What  is  the  liability  of  the  State 
for  the  use  made  of  land  acquired  by  virtue  of  the  right  of 
eminent  domain?  or,  to  put  the  case  somewhat  differently, 
does  the  right  of  eminent  domain  extend  beyond  taking 
property  with  compensation  to  the  owner,  to  using  it  in  a 
way  to  be  injurious  to  third  persons  without  indemnifying 
them,  although  the  circumstances  are  such  that  compensation 
would  be  due  if  the  question  arose  between  individuals  ? 
The  right  to  take  and  the  right  to  use,  though  sometimes 
confounded,  are  obviously  not  identical,  and  must  be  con- 
sidered severally,  in  order  to  arrive  at  a  correct  result. 

In  considering  such  questions  it  must  be  remembered,  as  I 
have  elsewhere  stated,  that  the  provision  that  property  shall 
not  be  taken  for  public  use  without  compensation  is  not  the 
only  one  that  protects  the  citizen  from  spoliation.  There  is 
another,  —  that  no  one  shall  be  deprived  of  life,  liberty,  or 
property  unless  by  the  judgment  of  his  peers  or  the  law  of 
the  land.  It  will  not  be  contended  that  a  law  taking  private 
property  for  a  public  need  without  compensation,  or  injuring 
it  to  an  extent  that  amounts  to  a  deprivation,  is  the  law  of 
the  land  here  spoken  of;  and  both  clauses  must  consequently 
be  regarded  as  tending  to  the  same  end,  though  one  is  specific, 
and  the  other  general.^ 

1  The  Barclay  R.  R.  Co.  v.  Ingham,  36  Pa.  194 ;  Taylor  ».  Porter, 
4  Hill,  140;  Embury  v.  Connor,  3  N.  Y.  511,  517;  Palairet's  Appeal,  67 
Pa.  479,  485. 
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What  the  State  may  justly  claim  by  virtue  of  the  right  of 
eminent  domain  as  thus  regulated,  consequently,  is  to  buy 
without  the  consent  of  the  vendor,  and  not  to  use  in  a  way 
that  would  be  injurious  had  the  land  been  obtained  by  other 
means.  But  it  is  not  less  true  that  what  comes  to  her  by 
purchase,  like  that  which  is  inherently  her  own,  may  be 
dealt  with  as  she  thinks  proper,  subject  to  the  rule  sic  utere 
tuo  ut  alienum  non  laedas,  which  does  not  ordinarily  cover 
consequential  damages. 

An  incorporated  or  unincorporated  company  obviously  have 
as  much  right  to  lay  out  a  railway  track  and  use  locomotives 
as  they  have  to  erect  factories  and  propel  the  machinery  by 
steam ;  and  the  right  of  recovery  for  the  resulting  smoke, 
sparks,  and  noise  depends  in  either  event  on  general  princi- 
ples, and  not  on  how  they  became  the  owners  of  the  land. 

This  doctrine  has  sometimes  been  treated  as  peculiar  to  the 
law  of  eminent  domain,  but  may  seemingly,  so  far  as  it  is 
sound,  be  referred  to  a  different  head.  Every  one  is  ordina- 
rily entitled  to  do  what  he  will  with  his  own,  without  being 
answerable  for  the  loss  thereby  occasioned  to  others,  unless 
there  is  not  merely  damage,^  or,  in  other  words,  loss  from  an 
invasion  of  right,  but  a  damnum  injuriosum ;^  and  there  is 
no  reason  why  the  Commonwealth  should  be  denied  the 
benefit  of  this  rule.  Whatever  an  individual  may  do  by 
virtue  of  the  ownership  of  real  or  personal  estate  without 
being  answerable  for  the  consequences,  may  therefore  be 
done  by  the  State,  aside  from  its  prerogative,  with  an  equal 
freedom  from  responsibility .^ 

The  bare  fact,  therefore,  that  the  public  domain,  whether  of 
long  standing  or  recently  acquired,  is  so  used  as  to  render  the 
adjacent  land  less  habitable  or  valuable,  gives  the  sufferers 

1  Acton  V.  Blundell,  12  M.  &  W.  324,  341;  Runnells  v.  Bullen,  2  N.  H. 
532,  535;  2  L.  C.  in  Eq.  (4  Am.  ed  )  264;  Broom's  Legal  Maxims,  161. 

2  Smith  V.  Kendrick,  7  C.  B.  575 ;  12  Ohio  St.  294;  Pennsylvania  Coal 
Co.  V.  Sanderson,  113  Pa.  126. 

8  Hatch  V.  The  Vermont  Central  R.  R.,  25  Vt.  49,  63;  The  Railroad 
Co.  V.  Yeiser,  8  Pa.  St.  366,  374;  RadclifE's  Ex'rs  v.  Brooklyn,  4  Comstock, 
200;  post,  p.  422. 
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no  more  right  to  compensation  than  they  would  have  if  a  like 
course  were  pursued  by  a  private  person. 

In  RadclifTs  Executors  v.  The  Mayor,  etc.,  of  Brooklyn,^ 
Bronson,  C.-J.,  said:  "Let  us  now  see  what  a  man  may  do 
in  the  enjoyment  of  his  own  property  without  being  answer- 
able to  others  for  consequential  damages,  —  always  assuming 
that  he  acts  with  proper  care  and  skill.  He  may  set  fire  to 
his  fallow  ground,  and  though  the  fire  run  into  and  burn  the 
wood-land  of  his  neighbor,  no  action  will  lie.^  He  may  open 
and  work  a  coal-mine  in  his  own  land,  though  it  injure  the 
house  which  another  has  built  at  the  extremity  of  his  land.^ 
And  he  may  do  the  same  thing,  though  it  cut  off  an  under- 
ground stream  of  water  which  before  supplied  his  neighbor's 
well,  and  leave  the  well  dry.*  He  may  build  on  his  own  land 
though  it  stops  the  lights  of  his  neighbor,^  and  even  though 
he  build  for  the  very  purpose  of  stopping  the  lights.^  He 
may  pull  down  his  own  house,  though  the  adjoining  house 
fall  for  the  want  of  the  support  which  it  before  had  ;  and  he 
may  do  it  without  shoring  up  the  adjoining  house,  —  that 
being  the  business  of  the  owner.''  He  may  pull  down  his 
own  wall,  though  the  vaults  of  his  neighbor  be  thereby  de- 
stroyed.^ He  may  build  a  house  and  make  cellars  upon  his 
soil,  whereb}'^  a  house  on  the  adjoining  soil  falls  down.^  He 
may  dig  in  his  own  land,  though  the  house  which  his  neigh- 
bor has  previously  erected  at  the  extremity  of  his  land  be 
thereby  undermined  and  fall  into  the  pit.^^  In  Panton  v, 
Holland,^!  the  defendant,  for  the  purpose  of  laying  the  foun- 
dation of  a  house  in  his  own  land,  dug  some  distance  below 

1  4  N.  Y.  195. 

'-«  Clarke  v.  Foot,  8  John.  421. 

8  Partridge  v.  Scott,  3  M.  &  W.  220. 

*  Acton  V.  Bkindell,  12  M.  &  W.  324. 
6  Parker  v.  Foot,  19  Wend.  309. 

«  Mahan  v.  Brown,  13  Wend.  261. 

^  Peyton  v.  Mayor  and  Commonalty  of  London,  9  B.  &  C.  725. 

8  Chadwick  v.  Trower,  6  Bing.  N.  C.  1. 

•  Com.  Dig.  Action  on  the  Case  for  Nuisance,  C. 

w  2  Rolle's  Ab.  Trespass  I.  pi.  1;  Wyatt  v.  Harrison,  3  B.  &  Ad.  871. 
^  17  Johns.  92. , 
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the  foundation  of  the  plaintiff's  house  in  the  contiguous  lot, 
whereby  the  walls  of  the  plaintiffs  house  were  cracked,  and 
the  house  was  otherwise  injured  ;  and  it  was  held  that  no 
action  would  lie.  In  Lasala  v,  Holbrook,^  the  plaintiffs  were 
the  owners  of  a  church,  built  within  six  feet  of  the  line  of 
their  lot,  and  the  defendant,  for  the  purpose  of  building  in  his 
adjoining  lot,  was  sinking  the  foundation  for  his  building 
sixteen  feet  below  the  natural  surface  of  the  ground,  and  ten 
feet  below  the  foundation  of  the  church,  whereby  the  foun- 
dation of  the  church  was  greatly  endangered;  and  yet  an 
injunction  to  restrain  the  excavation,  which  had  been  granted 
by  a  master,  was  dissolved  by  the  chancellor  on  the  ground 
that  the  defendant  was  exercising  a  lawful  right.  In  Thurs- 
ton V.  Hancock*-^  the  plaintiff  had  built  a  valuable  house  on 
Beacon  Hill,  in  the  city  of  Boston,  one  side  of  the  house 
being  within  two  feet  of  the  side  of  his  land,  and  had  taken 
the  precaution  to  sink  his  foundation  fifteen  feet  below  the 
ancient  surface  of  the  ground.  Seven  years  afterwards  the 
defendant  commenced  digging  and  carrying  away  the  earth 
from  his  adjoining  land,  and  dug  to  the  depth  of  from  thirty 
to  forty-five  feet  below  the  natural  surface  of  the  ground ;  by 
reason  of  which  the  foundation  of  the  plaintiff's  house  was 
rendered  insecure,  and  he  was  obliged  to  take  the  house 
down.  And  yet  it  was  held  that  no  action  lay  for  the  injury 
to  the  house." 

It  was  decided  on  like  grounds  in  The  Pennsylvania  Coal 
Co.  V.  Sanderson,^  after  much  fluctuation  of  opinion,  by  a 
divided  court,  that  an  owner  or  operator  may  drain  or  pump 
the  water  which  percolates  through  his  mine  into  a  stream 
which  forms  the  natural  drainage  of  the  basin  in  which  the 
mine  is  situated,  although  the  effect  is  to  increase  the  volume 
of  the  stream  and  so  affect  its  quality  as  to  render  it  totally 
unfit  for  domestic  use  by  the  lower  riparian  owners.  "  It 
may,"  said  Clark  J.,*  "be  stated  as  a  general  proposition 
that  every  man  has  the  right  to  the  natural  use  and  enjoy- 
ment of  his  own  property ;  and  if  whilst  lawfully  in  such  use 

1  4  Paige,  169.        «  86  Pa.  401 ;  94  Id.  302;  102  Id.  307;  113  Id.  126. 

2  12  Mass.  220.       *  86  Pa.  401 ;  94  Id.  302;  102  Id.  307. 
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and  enjoyment,  without  negligence  or  malice  on  his  part,  an 
unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum  absque 
injuria^  for  the  rightful  use  of  one's  own  land  may  cause  dam- 
age to  another  without  any  legal  wrong.  Mining  in  the 
ordinary  and  usual  form  is  the  natural  user  of  coal  lands; 
they  are  for  the  most  part  unfit  for  any  other  use.  *  It  is  es- 
tablished,' says  Cotton,  L.-J.,  in  West  Cumberland  Iron  Co. 
V,  Kenyon,^  '  that  taking  out  mineral  is  a  natural  use  of 
mining  property,  and  that  no  adjoining  proprietor  can  com- 
plain of  the  result  of  careful,  proper  mining  operations.'  In 
the  same  case  Brett,  L.-J.,  says :  '  These  cases  have  decided 
that  where  the  maxim  (^sic  utere  tuo  ut  alienum  non  Icedas^  is 
applied  to  landed  property,  it  is  subject  to  a  certain  mod- 
ification, it  being  necessary  for  the  plaintiff  to  show  not  only 
that  he  has  sustained  damage,  but  that  the  defendant  has 
caused  it  by  going  beyond  what  is  necessary  in  order  to 
enable  him  to  have  the  natural  use  of  his  own  land.'  " 

How  broad  the  charter  is,  may  be  gathered  from  the  above 
decisions  ;^  and  if  we  follow  the  analogy,  it  will  be  found  to 
cover  a  large  number  of  the  cases  that  have  been  decided  on 
more  questionable  grounds.  As  fire  may  be  used  for  house- 
hold purposes,  or  hi  a  manufactory,  or  by  a  farmer  to  burn 
brush  or  weeds,  without  being  answerable  for  its  spreading 
to  an  adjacent  building  or  woodland,^  so  no  greater  liability 
will  attach  for  the  sparks  issuing  from  the  furnace  of  a  loco- 
motive, whether  it  is  run  by  an  individual  on  his  own  land,  or 
by  a  company  chartered  by  the  legislature  and  on  land  acquired 
under  the  right  of  eminent  domain.  A  man  may  excavate  his 
own  land,  although  the  effect  is  to  cause  his  neighbor's  dwell- 
ing to  fall  into  the  opening,^  unless  the  effect  is  due  to  the 
disturbance  of  the  natural  equipoise  of  the  strata,  and  would 

1  11  L.  R.  6  Cb.  Div.  773. 

2  4  N.  Y.  195. 

8  Clark  V.  Foot,  8  Johns.  421 ;  The  .Railroad  Co.  v.  Yeiser,  8  Pa. 
366,  374. 

*  Partridge  v,  Scott,  3  M.  &  W.  220;  Wyatt  v.  Harrison,  3  B.  &  Ad. 
871;  Panton  v.  Holland,  17  Johns.  92;  Lasala  v.  Holbrook,  4  Paige,  169; 
Thurston  v.  Hancock,  12  Mass.  226. 
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have  ensued  though  there  were  no  artificial  load  or  pressure;^ 
and  such  also  is  the  rule  as  to  excavations  made  by  a  city  in 
land  belonging  to  the  public,  or  acquired  under  the  right  of 
eminent  domain.^  So  a  municipal  corporation  may  change  the 
grade  of  a  street  as  rightfully  as  can  a  private  owner  that  of 
his  garden,^  unless  it  has  been  established  by  a  law  or  ordi- 
nance which  cannot  be  repealed  without  a  breach  of  faith  to 
the  persons  who  have  built  in  reliance  on  the  assurance 
which  it  held  forth.^  So  navigable  rivers  are  exclusively 
subject  to  the  State,  which  will  incur  no  greater  responsibility 
for  any  loss  that  may  incidentally  ensue  from  the.  erection 
of  a  bridge  or  dam,  or  the  deepening  of  one  channel  at  the 
expense  of  another,  than  would  attach  to  an  individual  who 
adopted  a  similar  course  with  regard  to  a  brook  flowing 
through  his  farm.^  The  water  may  not  be  raised  to  a  level 
that  will  submerge  the  adjacent  land,  but  there  will,  accord- 
ing to  the  decisions  in  Pennsylvania,  be  no  obligation  to 
make  good  losses  occasioned  in  times  of  flood  by  the  ob- 
struction of  the  channel,  and  consequent  retardation  of  the 
current.^ 

In  like  manner,  as  I  have  already  indicated,  the  legislature 
or  a  municipal  corporation  may  authorize  a  necessary  excava- 
tion in  a  street  or  change  its  grade  without  being  answerable 
to  a  neighboring  proprietor,  who  is  thereby  deprived  of  light 

^  Ashby  V.  White,  1  Smith's  Leading  Cases  (8  Am.  ed.),  500. 

2  Richardson  v.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  471 ;  Hatch  v. 
The  Vermont  Central  R.  R.,  25  Id.  73. 

8  Radcliff  V.  Brooklyn,  4  N.  Y.  195. 

*  Crawford  v.  The  Village  of  Delaware,  7  Ohio  St.  468;  Keasy  v.  Louis- 
ville, 4  Dana,  154 ;  The  City  of  Louisville  v.  The  Mill,  3  Bush,  416 ;  Goszler 
V.  Georgetown,  6  Wheaton,  593. 

«  Pennsylvania  v.  The  Wheeling  Bridge  Co.,  18  Howard,  421,  431; 
New  York  &  Erie  R.  R.  Co.  v.  Young,  33  Pa.  175  ;  Barclay  P.  R.  Co. 
V.  Ingham,  36  Id.  94;  Hooker  v.  New  Haven  &  Northampton  Co.,  14 
Conn.  146;  s.  c.  15  Id.  312 ;  Wabash  &  Erie  Canal  v.  Spears,  16  Ind.  440. 

«  The  Lehigh  Bridge  Co.  v.  The  Lehigh  Coal  &  Navigation  Co.,  4 
Rawle,  9 ;  The  Monongahela  Navigation  Co.  v.  Coons,  6  W.  &  S.  101 ; 
s.  c.  6  Pa.  379,  383;  McKeen  v.  The  Delaware  Div.  Canal  Co.,  49  Id. 
424  ;  Freeland  v.  The  Pennsylvania  R.  R.  Co.,  66  Id.  91 ;  Sprague  v. 
Worcester,  13  Gray,  193.  - 
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and  air,'  or  whose  dwelling  is  injured  or  overthrown  through 
the  subsidence  of  the  soil  occasioned  by  the  loss  of  lateral 
support.  This  does  not  flow  from  the  right  of  eminent  do- 
main, and  would  be  equally  true  of  a  similar  act  done  by 
virtue  of  a  merely  private  right.  The  complainant  may  be 
exposed  to  much  loss  and  inconvenience,  and  his  property 
rendered  undesirable  as  a  habitation  or  for  trade  ;  but  he 
would  not  have  been  entitled  to  compensation  had  such  a 
change  been  made  by  an  adjacent  owner,^  and  he  has  no 
higher  claim  against  the  State. 

So  damages  cannot  be  recovered  against  a  railroad  com- 
pany, in  the  absence  of  negligence,  for  a  fire  occasioned  by 
the  sparks  ejected  from  the  funnels  of  its  engines,  not  because 
the  loss  is  consequential,  but  because  there  is  no  responsi- 
bility for  the  injuries  that  may  incidentally  ensue  from  the 
careful  exercise  of  a  legal  right.^ 

On  the  other  hand,  justice  would  seem  to  require  that  if 
the  State  stands  relatively  to  land  taken  for  public  use  in  the 
position  of  an  owner,  and  may  do  all  that  ownership  will 
authorize,  she  should  not  rely  on  the  right  of  eminent  domain 
as  an  excuse  for  any  use  that  would  be  a  nuisance  at  common 
law,  save  on  the  terms  of  compensating  the  party  whose  in- 
terest is  subordinated  to  the  public  good.*  Hence,  while  com- 
pensation is  not  due  by  the  Commonwealth  for  injuries  for 
which  an  individual  would  not  be  answerable  if  they  resulted 
from  acts  done  on  his  own  land,  the  converse  should  also  be 
true,  that  the  State  or  a  corporation  acting  by  virtue  of  her 
authority,  may  not  adopt  any  course  that  would  be  actionable 
between  man  and  man ;  as,  for  instance,  by  vitiating  the  air 
with  offensive   gases  or  odors,  disturbing  the  quiet  of  the 

1  Green  v.  Reading,  9  Watts,  382;  O'Connor  v.  Pittsburg,  18  Pa.  187; 
In  re  Ridge  St.,  29  Id.  391,  395;  Wilson  v.  The  Mayor  of  New  York, 
1  Denio,  595;  Hatch  v.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  73; 
Richardson  v.  The  Vermont  Central  R.  R.,  2  Id.  473. 

2  Hatch  V.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  61,  63;  Richard- 
son V.  The  Vermont  Central  R.  R.  Co.,  Id.  471. 

8  The  Railroad  Co.  v.  Yeiser,  8  Pa.  367. 

<  Hatch  V.  The  Vermont  Central  R.  R.  Co.,  25  Vt.  49,  69;  Richard- 
son V.  The  Vermont  Central  R.  R.  Co.,  Id.  471 ;  pos/,  p.  422. 
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neighborhood  with  sounds  that  hinder  sleep,  closing  streets 
that  have  been  laid  out  as  public  highways,  or,  what  comes 
to  the  same  thing,  appropriating  them  to  uses  which  are 
inconsistent  with  their  beneficial  enjoyment  as  streets,  and 
then  deny  compensation  on  the  ground  that  the  damage  is 
consequential,  and  there  is  no  actual  taking.^ 

True,  there  can  be  no  recovery  for  acts  done  under  an  au- 
thority conferred  by  the  law ;  but  agreeably  to  the  doctrine 
of  Magna  Charta,  as  constitutionally  established  in  the  United 
States,  a  law  which  impairs  private  rights  is  invalid,  and  can- 
not be  relied  on  as  a  justification.  If,  as  will  generally  be 
conceded,  a  State  or  the  General  Government  could  not 
lawfully  flood  the  land  of  a  citizen  by  erecting  a  dam  on 
ground  which  it  held  as  part  of  its  public  domain,  it  cannot 
do  so  by  virtue  of  its  eminent  domain  without  the  compensa- 
tion which  is  essential  to  the  exercise  of  that  right.  But  for 
this  principle,  a  tract  containing  many  thousand  acres  might 
be  submerged  by  turning  the  course  of  a  river  or  letting  in 
the  waters  of  the  sea,  as  is  proposed  by  the  French  engineers 
in  Africa,  and  the  sufferers  denied  compensation  on  the 
pretext  that  the  work  was  done  on  other  land,  and  theirs 
not  taken.  Such  an  inundation  might  differ  in  extent,  but 
would  not  be  more  objectionable  in  principle,  than  the  acts 
which  have  been  sanctioned  by  the  authorities  in  Penn- 
sylvania. 

The  point  at  which  acts  that  are  legal  in.  themselves  may 
become  wrongful  by  reason  of  their  consequences,  and  owner- 
ship cannot  be  pleaded  as  a  justification  for  damage,  is  never- 
theless ill  defined,  both  as  it  regards  persons  acting  under  an 
authority  from  the  State,  and  private  owners.  It  has  been 
held  in  the  United  States,  contrary  to  the  rule  which  seems 
to  have  prevailed  in  England  until  it  was  modified  by  Parlia- 
ment,2  that  a  man  may,  in  the  absence  of  negligence,  use  fire 

1  The  Barclay  P.  R.  Co.  v.  Ingham,  36  Pa.  194;  Crawford  r.  The  Vil- 
lage of  Delaware,  7  Ohio  St.  459 ;  Hooker  v.  New  Haven  &  Northampton 
Co.,  15  Conn.  312;  Evansville  R.  R.  Co.  v.  Dock,  9  Ind.  433. 

2  Stat.  31  Anne,  c.  6;  14  George  III.  c.  78;  Filliter  v.  Phippard,  11 
Ad.  &  El.  346. 
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to  warm  his  dwelling,  or  even  to  clear  his  ground,  without 
being  answerable  for  its  spreading  to  his  neighbor's  house  or 
woodland ;  ^  and  there  would  seem  to  be  no  sujB&cient  reason 
why  the  use  of  fire  to  drive  a  stationary  engine,  or  one  em- 
ployed as  a  motive  power  on  a  railway,  should  be  less  favor- 
ably considered.^  It  was  accordingly  declared  in  the  Railroad 
Co.  V.  Yeiser  that  an  action  will  not  lie  for  a  reasonable  use 
of  property,  although  to  the  injury  of  another,  unless  on  proof 
of  negligence,  and  that  locomotives  are  not  an  exception  to 
the  rule.  So  it  was  decided  in  Livingston  v.  Rider  ^  that 
when  one  builds  a  dam  upon  a  proper  model,  and  the  work 
is  well  and  substantially  done,  he  is  not  liable  to  an  action 
though  it  break  away,  in  consequence  of  which  his  neighbor's 
mill  and  dam  are  destroyed.  For  like  reasons  a  recovery 
cannot  be  had  against  a  railway  company  for  the  destruction 
of  the  plaintiff's  woods  or  buildings  by  the  sparks  emitted 
by  the  funnels  of  their  engines,  if  it  appears  that  they  used 
all  due  diligence  and  the  best  appliances  to  guard  against 
such  consequences  and  prevent  the  emission  of  incandescent 
particles.^ 

These  cases  do  not  neccessarily  rest  on  the  ground  that  an 
action  will  not  lie  for  an  injury  inflicted  under  an  authority 
conferred  by  the  legislature,  —  although  that  was  relied  on  in 
some  of  them,  —  but  on  the  general  principle  that  acts  which 
are  legitimate,  and  not  necessarily  injurious,  and  which  are 
done  with  every  precaution  that  the  nature  of  the  case  admits, 
are  not  actionable,  although  they  incidentally  result  in  injury. 
But  the  public  privilege  in  this  regard,  as  in  that  of  an  exca- 
vation, does  not  extend  beyond  that  of  an  individual,  and  can- 
not be  pleaded  as  a  justification  for  any  damage  which  might 
have  been  avoided  with  due  care.     A  recovery  may  therefore 

1  Clark  V.  Foot,  8  Johns.  421. 

2  Railroad  Co.  v.  Yeiser,  8  Pa.  366. 
8  48  Cowen,  175. 

*  Sunbury  R.  R.  v.  Hummell,  27  Pa.  99;  Lehigh  Valley  R.  R.  v. 
Lazarus,  28  Id.  203;  Huyett  v.  Reading  R.  R.,  23  Id.  373;  Burroughs 
V.  Housatonic  R.  R.,  15  Conn.  125;  Lyman  v.  B.  &  W.  R.  R.,  4  Cush. 
ing,  288. 
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well  be  had  against  a  railway  company  for  not  using  proper 
means  for  preventing  the  emission  of  sparks  and  cinders,  or 
leaving  combustible  materials  within  the  reach  of  sparks 
which  accidentally  escape  ;  ^  and  the  burden  of  showing  that 
the  engine  was  properly  used  and  constructed  would  seem  in 
such  cases  to  rest  on  the  defendants,  as  depending  on  facts 
presumably  known  to  them,  and  that  cannot  readily  be 
ascertained  by  the  plain tiff.^ 

A  different  view  was  taken  in  Fletcher  v.  Rylands.^  The 
action  was  brought  for  the  flooding  of  the  plaintiff's  mine  by 
the  escape  of  water  from  a  reservoir  which  the  defendants 
had  constructed  on  tlieir  own  land;  and  the  law  was  laid  down 
as  follows  in  the  Exchequer  Chamber,  and  sustained  in  the 
House  of  Lords :  "The  person  who  for  his  own  purposes  brings 
on  his  land,  and  collects  and  keeps  there,  anything  likely  to  do 
mischief  if  it  escapes,  mast  keep  it  at  his  peril,  and  if  he  does 
not  do  so,  is  prima  facie  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  .  .  .  The  person 
whose  grass  or  corn  is  eaten  or  trodden  down  by  the  escaping 
cattle  of  his  neighbor,  or  whose  mine  is  flooded  by  the  water 
from  his  neighbor's  reservoir,  or  whose  cellar  is  invaded  by 
the  filth  of  his  neighbor's  privy,  or  whose  habitation  is  made 
unhealthy  by  the  fumes  and  noisome  vapors  of  his  neighbor's 
alkali  works,  is  damnified  without  any  fault  of  his  own  ;  and 
it  seems  but  reasonable  and  just  that  the  neighbor  who  has 
brought  something  on  his  own  property  which  was  not  natur- 
ally there,  harmless  to  others  so  long  as  it  is  confined  to  his 
own  property,  but  which  he  knows  to  be  mischievous  if  it 
gets  on  his  neighbor's,  should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not  succeed  in  confining  it  to 
his  own  property.  .  .  .  And  upon  authority  we  think  this  is 
established  to  be  the  law,  whether  the  things  so  brought  be 
beasts,  or  water,  or  filth,  or  stenches.  .  .  .  The  law  is  clear 

iHuyett  V.  Reading  R.  R.,  23  Pa.  373;  Cook  v.  Transportation  Co., 
1  Denio,  91. 

2  Huyett  V.  Reading  R.  R.,  23  Pa.  373 ;  Vaughan  v.  The  Taff  Vale  Rail- 
way, 3  H.  &  N.  743;  s.  c.  5  Id.  679. 

8  L.  R.  1  Ex.  265,  277;  L.  R.  3  H.  L.  330. 
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that,  in  actions  for  damage  occasioned  by  animals  that  have 
not  been  kept  in  by  their  owners,  it  is  quite  immaterial 
whether  the  escape  is  by  negligence  or  not.  .  .  .  There  does 
not  appear  to  be  any  difference  in  principle  between  the 
extent  of  the  duty  cast  on  him  who  brings  cattle  on  his  land 
to  keep  them  in,  and  the  extent  of  the  duty  imposed  on  him 
who  brings  on  his  land  water,  filth,  or  stenches,  or  any  other 
thing  which  will  if  it  escape  naturally  do  damage.  .  .  .  And 
the  case  of  Tenant  v.  Goldwin^  is  an  express  authority  that 
the  duty  is  the  same,  and  he  must  keep  them  in  at  his  peril." 
The  liability  for  the  escape  of  filth  from  a  cesspool,  or  noxious 
fumes  from  "  alkali  works,"  is  *•  founded  on  the  general  rule 
of  law  that  he  whose  stuff  it  is  must  keep  it  that  it  may  not 
trespass.  There  is  no  difference  in  this  respect  between  chlo- 
rine and  water:  both  will,  if  they  escape,  do  damage,  the  one 
by  scorching,  and  the  other  by  drowning ;  and  he  who  brings 
them  there  must  at  his  peril  see  that  they  do  not  escape  and 
do  that  mischief.  There  are  many  cases  in  which  proof  of  neg- 
ligence is  essential,  — as,  for  instance,  where  an  unruly  horse 
gets  on  the  footpath  of  a  public  street  and  kills  a  passenger.^ 
But  this  is  because  traffic  on  the  highways  cannot  be  con- 
ducted without  some  degree  of  risk,  which  those  who  frequent 
them  knowingly  assume ;  and  the  cases  in  which  inevitable 
accident  has  been  held  to  be  an  excuse  for  what  is  prima  facie 
a  trespass,  can  be  explained  on  the  same  principle  ;  namely, 
that  the  circumstances  were  such  as  to  show  that  the  plaintiff 
had  taken  the  risk  on  himself." 

It  followed  from  the  above  principles  that  the  defendants 
were  answerable  for  the  escape  of  the  water,  although  they 
were  not  chargeable  with  negligence,  and  the  accident  was 
due  to  the  proximity  of  a  shaft  in  the  plaintiff's  mine  of  which 
they  were  ignorant.^ 

If  such  be  the  liability  incident  to  keeping  manure,  cattle, 
water,  —  in  short  anything,  however  indispensable,  that  will 
be  dangerous  if  it  escapes,  —  it  should  obviously  exist  with 

1  1  Salk.  21;  s.  c.  2  Lord  Raymond,  1089. 

2  Haramack  v.  White,  11  C.  B.  (n.  s.)  588. 

8  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265;  s.  c.  L.  R.  3  H.  L.  330. 
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regard  to  the  element  which  is  justly  said  to  be  the  worst 
master  if  it  gets  the  upper  hand.  It  was  apparently  on  this 
ground  that  an  action  lay  at  common  law  ''  on  the  general 
custom  of  the  realm  against  the  master  of  a  house  if  a  fire  be 
kindled  there  and  consumes  the  goods  of  another,"  and  that 
the  court  said  in  Tubervel  v.  Stump  ^  that  '*  if  a  man  kindles 
a  fire  in  his  field  he  must  see  it  does  no  harm,  and  answer  in 
damage  if  it  does."^  It  was  accordingly  held  in  Jones  v. 
The  Railway  Co.^  that  where  a  railway  company  has  not 
been  authorized  by  a  statute  to  use  locomotive  engines  it 
will  be  answerable  for  fires  occasioned  by  the  emission  of 
sparks,  although  negligence  is  negatived  by  the  evidence. 
The  court  cited  Fletcher  v.  Rylands  as  conclusive  that  a  man 
who  keeps  and  uses  an  animal  of  known  dangerous  propensi- 
ties on  his  land  must  keep  it  at  his  peril.  The  defendants 
were  using  a  highly  dangerous  machine  without  any  express 
parliamentary  sanction,  and  were  therefore  answerable,  under 
the  common-law  rule,  for  the  consequences.  The  case  was 
widely  different  where  the  use  of  locomotives  was  explicitly 
authorized  by  statute ;  and  there  could  then  be  no  recovery 
save  on  the  ground  of  negligence.*  It  was  decided  in  like 
manner  in  Stone  v.  The  Railroad  Co.^  that  casting  smoke, 
cinders,  and  ashes  from  the  defendant's  locomotives  on  the 
plaintiff's  dwelling  was  a  trespass  at  common  law,  and  could 
not  be  justified  under  the  defendant's  charter,  save  as  an  ex- 
ercise of  the  right  of  eminent  domain,  attended  with  a  liabil- 
ity for  compensation.^ 

Notwithstanding  the  cogency  of  the  reasons  assigned  in 
Fletcher  v,  Rylands,  we  may  doubt  whether  the  duty  of  *'  keep- 

1 1  Salk.  13. 

2Filliteru  Phippard,  11  Ad.  &  El.  346,  353;  Vaughan  v.  The  Taff 
Vale  R.  R.,  3  H.  &  N.  742,  747. 

»  L.  R.  3  Q.  B.  733. 

*  Vaughan  v.  The  Taff  Vale  R.  R.,  3  H.  &  N.  743;  s.  c.  5  Id.  679; 
1  Smith's  Leading  Cases  (8  Am.  ed.),  498. 

5  68  111.  394. 

«  1  Smith's  Leading  Cases  (8  Am.  ed.),  489;  Hole  v.  Barlow,  4  C.  B. 
(n.  s.)  334;  Bamford  v.  Turnley,  3  B.  &  S.  61,  78,  80;  Board  of  Health 
r.  Hill,  13  C.  B.  (n.  s.)  479,  484. 
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ing  in  "  fire,  water,  and  cattle  can  be  reduced  to  a  common 
standard  and  tested  by  the  same  rule.  The  storage  of  water 
under  circumstances  and  in  quantities  which  render  it  possi- 
ble for  it  to  break  forth  and  be  a  source  of  damage,  partakes 
of  the  nature  of  negligence,  and  may  well  render  the  doer  an- 
swerable for  the  resulting  loss ;  but  can  this  be  said  of  the 
careful  introduction  of  water  for  household  use,  or  of  the  fire 
on  the  kitchen  hearth,  mischievous  as  each  may  be  to  the 
neighboring  dwellings  if  the  pipes  are  ruptured  by  the  frost, 
or  a  spark  from  the  burning  logs  kindles  some  inflammable 
substance  ?  Is  a  locomotive,  built  according  to  the  most  ap- 
proved principles,  and  that  can  be  run  without  injurious  con- 
sequences, save  in  an  exceptionally  high  wind  or  prolonged 
drought,  analogous  to  a  defective  cesspool  which  infects  an 
adjacent  house  ?  Such  a  cesspool  is  a  nuisance,  and  there- 
fore necessarily  actionable  ;  but  can  this  be  said  of  a  locomo- 
tive, considered  as  part  of  a  railway  which  would  be  useless 
without  the  aid  of  steam  ?  Conceding  that  the  benefit  to  the 
community  cannot  be  set  off  against  the  damage  to  individuals 
in  determining  whether  a  thing  is  noxious  if  the  injurious  con- 
sequences might  be  avoided  by  a  removal  to  another  place  or 
a  change  of  means,  does  the  rule  apply  where  such  a  removal 
is  impracticable,  the  means  the  best  possible,  and  the  thing  as 
indispensable  as  the  use  of  locomotives ? ^  "It  still  appears," 
said  Willis,  J.,  in  the  case  last  cited,  "  an  open  question  whether 
one  who  carries  on  a  business  under  reasonable  circumstances 
of  place,  time,  and  otherwise,  can  be  deemed  to  be  guilty  of  an 
actionable  nuisance.'*  ^ 

I  may  add  that  there  is  no  analogy  between  the  duty  of  a 
railway  company  relatively  to  their  locomotives,  and  the  duty 
of  a  farmer  to  keep  his  cattle  from  straying  ;  because  a  loco- 
motive is  not  out  of  bounds  while  on  the  track,  and  the  ques- 
tion is  not  whether  it  should  be  kept  at  the  station,  which 


1 1  Smith's  Leading  Cases  (8  Am.  ed.),  489 ;  Hole  v.  Barlow,  4  C.  B.  (x.  s  ) 
334;  Bamford  v.  Turnley,  3  B.  &  S.  61,  78,  80;  Board  of  Health  v.  Hill, 
J3  C.  B.  (N.  s.)  479,  484. 

2  Hatch  V.  Railroad  Co.,  25  Vt.  49. 


ESCAPE  OF  WATER  FROM  RESERVOIR.  409 

would  be  preposterous,  but  as  to  the  liability  of  the  company 
for  the  escape  of  the  fire  by  which  it  is  propelled. 

The  doctrine  of  Fletcher  v.  Rylands  has  been  accepted  in 
Massachusetts,^  but  is  questioned  or  denied  in  some  of  the 
other  States,  as  imposing  an  undue  restraint  on  acts  that  may 
be  essential  to  the  beneficial  use  of  land  and  ought  not  to 
entail  loss  in  the  absence  of  negligence,^  and  seems  not  to  be 
applicable  when  the  accident  would  not  have  occurred  but  for 
the  wrongful  act  of  a  third  person  or  a  supervening  vis  major 
which  could  not  have  been  guarded  against  or  reasonably 
anticipated.^ 

"If  one  builds  upon  his  own  premises,"  said  Erie,  C.-J.,  in 
Lovel  V.  Buchanan,  "and  thus  holds  back  and  accumulates 
water  for  his  benefit,  or  if  he  brings  water  upon  his  premises 
out  of  a  reservoir,  in  case  the  banks  of  the  reservoir  give  way 
and  the  lands  of  a  neighbor  are  flooded  he  is  not  liable  for 
the  damage  without  some  proof  of  fault  or  negligence  on  his 
part.'"* 

Whatever  the  rule  may  be  under  other  circumstances,  a 
man  is  not  answerable  for  the  injurious  consequences  of  an 
act  done  in  the  legitimate  exercise  of  the  right  of  self-defence, 
as  when  he  turns  aside  a  missile  aimed  at  himself,  and  thereby 
diverts  the  blow  to  another.^  A  recovery  cannot,  therefore, 
be  had  against  an  owner  for  erecting  a  wall  or  embankment 
to  repel  the  inroads  of  the  sea  or  a  river,  and  thereby  causing 
the  water  to  beat  with  greater  violence  against  and  injure  the 

1  Shipley  ».  Fifty  Associates,  106  Mass.  194 ;  Mears  v.  Dole,  135  Id. 
508. 

2  Lovel  V.  Buchanan,  51 N.  Y.  477;  Marshall  v.  Moalwood,  38  N.  J.  Law, 
359 ;  Garland  v.  Towne,  55  N.  H.  57 ;  The  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  126,  150;  see  West  Cumberland  Iron  Co.  v.  Kenyon,  L.  R. 
5Ch.  Div.  773;  11  Id.  787. 

«  Nichols  V.  Marsland,  L.  R.  10  Exch.  255 ;  Box  v.  Dubb,  L.  R.  4  Exch. 
Div.  78, 

*  Tapman  v.  Curtis,  5  Vt.  371;  Shrewsbury  tJ.  Smith,  12  Gushing,  177; 
Bailey  v.  The  Mayor,  5  Hill,  531 ;  2  Denio,  433;  Pixley  v.  Clark,  351  N.  Y. 
420;  Sheldon  v.  Sherman,  42  Id.  484. 

6  Scott  V.  Shepherd,  2  Blackstone,  892 ;  1  Smith's  Leading  Cases  (8  Am. 
ed.),  801,  802. 
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neighboring  land.^  For  as  Lord  Tenterden  observed,  when 
all  are  assailed  by  a  common  enemy,  each  may  do  what  is 
necessary  to  protect  himself.  The  flow  of  surface-water  is 
peculiarly  within  this  principle,  as  not  admitting  of  legal  right 
or  ownership  ;  and  it  has  been  said  that  neither  its  retention, 
repulsion,  nor  diversion  is  actionable,  though  damage  ensue.^ 
An  individual  is  consequently  not  responsible  for  turning  the 
surface-water  on  to  his  neighbor's  land  by  the  erection  of  a 
wall  or  .building,  even  when  such  is  the  avowed  object,  or  he 
has  reason  to  anticipate  the  result.^ 

Private  or  municipal  corporations  and  companies  acting 
under  the  right  of  eminent  domain,  stand  in  this  as  in  other 
particulars  nearly  in  the  same  relation  to  the  owners  of  adja- 
cent land  as  other  coterminous  proprietors,*  and  are  neither 
bound  to  construct  drains  or  sewers  to  carry  off  the  rainfall 
from  their  streets  or  land,^  nor  liable  for  causing  it  to  accu- 
mulate upon  or  flow  over  the  neighboring  land  in  consequence 
of  an  embankment,  change  of  grade,  or  other  act  done  in 
pursuance  of  the  authority  delegated  by  the  legislature.^ 

A  city  or  railway  company  cannot,  however,  any  more  than  a 
private  owner,  concentrate  the  surface-water  in  an  artificial 
channel  and  turn  it  on  another's  land,  or  close  one  or  more  of 
several  channels  so  as  to  cause  an  undue  outflow  through  the 
others ;  nor  can  they  collect  it  in  large  quantities  in  a  reser- 
voir without  being  answerable  for  the  consequences  should  it 
break  forth.'''  There  is,  moreover,  a  distinction  between  non- 
feasance and  misfeasance,  and  a  liability  may  attach  to  doing 
a  thing  negligently  although  there  would  have  been  none  had 
it  remained  unperformed.  A  recovery  may  accordingly  be 
had  against  a  municipal  corporation  for  a  defect  in  the  con- 

1  The  King  v.  Pagham,  8  B.  &  C.  335;  1  Smith's  Leading  Cases  (8  Am. 
ed.),  498. 

2  Bowlsby  V.  Speer,  31  N.  J.  351;  Hoyt  v.  Hudson,  27  Wis.  658. 
8  Turner  v.  Dartmouth,  13  Allen,  291. 

*  Flagg  V.  City  of  Worcester,  13  Gray,  603. 

6  Ross  V.  Clinton,  46  Iowa,  606;  Hoyt  v.  Hudson,  27  .Wis.  656. 

«  Flagg  V.  City  of  Worcester,  13  Gray,  601. 

'  Franklin  v.  Fisk,  13  Allen,  211;  Pettigrew  v.  Evansville,  25  Wis.  223. 


SEWERS   AND   CULVERTS.  411 

struction  of  a  culvert  which  allows  the  contents  to  escape  and 
damage  the  adjacent  dwellings  ;  and  it  was  said  in  Ashley  v. 
Port  Huron  ^  that  the  obligation  to  construct  sewers  is  legis- 
lative, but  to  keep  them  in  repair  is  ministerial,  and  that  an 
action  will  lie  for  a  neglect  of  the  latter  duty,  though  not  of 
the  former.  It  is,  moreover,  an  implied  condition  in  every 
delegation  of  authority  to  construct  a  public  work,  that  it 
shall  be  constructed  with  due  care,  so  as  not  to  be  unnecessa- 
rily injurious  to  the  community  or  to  individuals,  especially 
when  the  franchise  is  vested  in  a  private  corporation  and  to 
be  exercised  as  a  source  of  profit ;  and  even  if  a  private  owner 
may  build  a  wall  or  embankment  along  his  entire  frontage 
without  leaving  sluices  for  the  passage  of  the  surplus  water, 
such  an  omission  may  be  a  culpable  neglect  of  duty  on  the 
part  of  a  railway  company .^ 

It  is  not  less  clear  that  whatever  rights  or  ownership  a 
State  may  have  over  the  bed  and  waters  of  a  navigable 
stream,  it  cannot,  even  for  the  legitimate  purpose  of  improv- 
ing the  navigation,  so  obstruct  the  channel  as  to  overflow 
the  lands  on  either  side,  without  compensation,  because  the 
owners  are  as  much  deprived  of  their  property  by  such  a  sub- 
mersion as  they  would  be  by  an  actual  entry  and  expulsion.^ 
The  question  arose  in  The  Grand  Rapids  Booming  Co.  v. 
Jarvis,*  out  of  the  obstruction  of  a  stream  by  a  boom  laid 
across  the  channel  to  collect  and  hold  the  logs  which  were 
floated  down  to  a  market ;  and  that  flooding  a  man's  land 
without  his  consent  is  a  taking  within  the  constitutional  pro- 
vision, was  said  to  be  a  self-evident  proposition  which  could 
not  be  made  clearer  by  argument. 

The  decisions  in  Pennsylvania  may  seemingly,  with  few  ex- 
ceptions, be  reconciled  with  the  above  principles,  if  it  be  con- 

1  35  Mich.  296,  300. 

2  Hatch  V.  Vermont  Central  R.  R.,  25  Vt.  68,  70;  Toledo  R.  W.  Co.  v. 
Morrison,  71  111.  616. 

*  Arimond  v.  Green  Bay  Co.,  31  Wis.  316;  Hooker  v.  New  Haven  Co., 
14  Conn.  146;  Rowe  v.  Granite  Bridge  Co.,  21  Pick.  344 ;  Nevins  v.  Peoria, 
41111.  502,  510;  ante,  p.  384. 
^      *  30  Mich.  321. 
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ceded  that  the  right  of  the  Commonwealth  to  the  highways  is 
absolute,  and  covers  every  act  that  would  be  legitimate  if  done 
by  an  individual  on  ground  which  is  his  own.  That  cannot 
be  a  public  nuisance  which  is  authorized  by  the  legislature, 
and  there  can  be  no  injury  to  private  right  where  none  ex- 
ists. The  distinction  is  exemplified  by  the  cases  of  the  Barclay 
R.  R.  Co.  V.  Ingham,^  and  the  New  York  &  Erie  R.  R.  Co.  v, 
Young.2  In  the  latter  instance  the  court  denied,  and  in  the 
former  awarded,  compensation  for  the  diversion  or  backing  of 
a  stream  under  an  authority  conferred  by  statute,  and  thereby 
rendering  the  water  of  a  dam,  which  the  plaintiff  had  built 
under  a  license  from  the  State,  less  available  as  a  source  of 
water-power ;  the  distinction  being  that  in  the  Railroad  Co. 
V,  Young  the  dam  was  situated  on  a  navigable  river  which 
belonged  exclusively  to  the  State,  while  in  the  Railroad  Co.  v. 
Ingham  the  stream  was  private  property,  and  the  legislature 
were  no  more  entitled  to  impair  water-power  without  com- 
pensation, than  to  appropriate  the  solid  ground. 

The  case  of  Richardson  v.  The  Central  R.  R.  Co.^  is  not 
less  instructive.  The  defendants  there  made  a  deep  cut  for 
the  passage  of  their  railway  on  their  own  land  so  near  the  plain- 
tiff's as  to  cause  his  land  to  slide  into  the  excavation  by  its 
own  weight,  and  then  carried  the  track  across  the  highway  in 
front  of  the  plaintiff's  house  so  as  to  render  it  virtually  in- 
accessible to  his  teams  and  carriages.  He  claimed  compensa- 
tion for  both  injuries,  and  the  court  held  that  he  was  clearly 
entitled  under  the  first  head.  The  defendants  had  not  ex- 
ceeded the  authority  conferred  by  their  charter,  nor  had  they 
removed  anj^  portion  of  the  plaintiff's  soil  directly ;  but  they 
had  done  that  which  disturbed  the  natural  equilibrium  of  the 
strata,  and  in  so  doing  had  caused  the  plaintiff's  ground  to  fall. 
The  action  did  not  depend  on  negligence,  but  on  the  principle 
that  one  who  did  that,  however  carefully,  which  tended  to  the 
subversion  of  another's  right  was  answerable  for  the  conse- 
quences. The  second  count  could  not  be  sustained.  The  plain- 
tiff might  have  recovered  on  proof  that  the  highway  was 
obstructed  and  that  he  had  thereby  sustained  some  injury 
J  36  Pa.  194.  2  33  Pa.  175.  a  25  Vt.  465. 
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peculiar  to  himself;  but  there  was  no  such  allegation,  and 
he  was  not  entitled  to  compensation  for  the  loss  occasioned 
by  a  change  of  grade  which  every  owner  is  entitled  to  make 
on  his  own  ground.  Two  inferences  may  be  drawn  from  this 
decision,  —  that  the  right  of  eminent  domain  is  not  a  defence 
for  acts  which  would  be  actionable  if  done  by  an  individual 
on  land  which  belongs  to  him,  and  that  where  a  private  owner 
would  not  be  answerable,  compensation  cannot  be  demand- 
ed from  the  State  or  the  persons  whom  she  authorizes  or 
employs. 

If  the  above  view  is  just,  the  public  right  is  measured  in 
this  regard  by  the  same  standard  as  the  private ;  and  if  a 
statute  may  be  pleaded  in  justification  of  injuries  that  would 
constitute  a  private  nuisance  if  occasioned  by  an  individual, 
it  can  only  be  by  virtue  of  the  right  of  eminent  domain, 
attended  with  compensation.  Conceding  that  the  streets 
belong  absolutely  to  the  Commonwealth,  and  may  be  handed 
over  to  a  railway  company  if  such  is  her  pleasure,  the  com- 
pany should  still  abstain  from  acts  that  render  the  adjacent 
buildings  unfit  for  use  or  habitation,  and  their  liability  will 
depend  on  the  principles  which  govern  the  relations  between 
neighboring  proprietors.  The  street  is  theirs ;  but  if  they 
use  it  in  a  way  to  cause  a  greater  annoyance  than  one  neigh- 
bor may,  in  the  necessary  prosecution  of  his  business,  legi- 
timately inflict  on  another,  compensation  may  be  obtained  by 
suit,  or  a  bill  filed  for  an  injunction.  The  legislature  have 
not  the  omnipotence  of  Parliament,  and  cannot  deprive  any 
man  of  his  property  without  compensation  ;  and  such  a  de- 
privation occurs  whenever  lands,  tenements,  or  hereditaments 
are  rendered  valueless  by  an  act  which  would  afford  a  ground 
for  damages  at  common  law.^ 

In  Stone  v.  Fairbury  R.  R.  Co.^  the  plaintiff  was  accord- 
ingly allowed  to  maintain  trespass  for  the  smoke,  sparks,  and 
cinders  cast  on  his  house  by  the  defendant's  locomotives, 
although  they  were  run  under  an  authority  conferred  by  the 

1  McCombs  V.  Akron,  15  Ohio  (o.  s.),  414;  18  Id.  229;  Crawford  v. 
The  Village  of  Delaware,  7  Ohio  St.  468. 

2  68  111.,  394. 
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legislature,  and  there  was  no  allegation  of  negligence.  It 
has  nevertheless  been  decided  in  Pennsylvania  that  a  legis- 
lative grant  or  charter  may  be  pleaded  as  a  justification  for 
flooding  an  extensive  tract  of  land,  or  converting  it  into  a 
malarious  pool  and  keeping  it  in  that  condition,  as  a  means 
of  supplying  a  canal  or  other  public  work  with  water,  al- 
though the  exhalations  are  eminently  injurious  to  property 
and  health,  and  the  sufferers  have  no  means  of  redress  or 
compensation.^  Read,  J.,  said,  in  the  case  first  cited,  that 
works  of  internal  improvement  erected  at  the  expense,  and 
by  the  officers  of  the  State,  for  the  benefit  of  the  citizens  at 
large,  could  never  be  regarded  by  the  law  as  a  nuisance, 
because  they  were  intended  to  advance  the  prosperity  of  the 
community ;  and  it  made  no  difference  that  the  power  had 
been  delegated  in  the  case  under  consideration  to  a  private 
corporation,  because  there  was  an  express  requirement  that  it 
should  be  exercised  for  the  purposes  of  the  canal  as  a  public 
highway. 

Much  stress  was  laid  on  the  public  nature  of  the  work  in 
this  instance;  but  if  the  injury  occasioned  by  a  nuisance  is 
not  a  deprivation  in  the  sense  of  the  Constitution,  it  may 
apparently  be  sanctioned  for  a  private  purpose,  and  if  it  is 
a  deprivation,  compensation  is  due,  although  the  purpose  is 
public. 

It  has  been  held  on  like  grounds  in  other  instances  that 
there  can  be  no  recovery  for  the  loss  occasioned  by  the  sink- 
ing of  the  plaintiff's  land  into  an  excavation  made  with  a 
view  to  grading  the  adjacent  street,  although  there  is  no 
superincumbent  structure,  and  the  injury  is  due  exclusively 
to  the  removal  of  the  lateral  support,^  contrary  to  the  general 
rule  that  a  man  may  not  dig  so  near  to  his  neighbor's  ground 
as  to  cause  it  to  fall  by  its  own  weight.  It  is  nevertheless 
conceded,  even  under  this  course  of  decision,  that  a  legisla- 
tive grant  or  charter  will  not  be  a  justification  for  an  act  that 

1  The  Commonwealth  v.  Reed,  34  Pa.  275;  The  West  Branch  Co.  r. 
Mulliuer,  68  Pa.  St.  357. 

2  Boothby  v.  The  Railroad  Co.,  51  Me.  318;  Radclifi  v.  The  Mayor  of 
Brooklyn,  4  Comstock,  196,  203. 
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would  otherwise  be  wrongful,  simply  because  it  is  an  efi5- 
cient  means  for  the  accomplishment  of  the  purpose  which 
the  legislature  had  in  view,  because  public  grants  are  to 
be  interpreted  favorably  to  the  Commonwealth,  and  it  will 
not  be  presumed  that  it  meant  to  inflict  injury  without 
compensation. 1 

It  results  from  what  has  been  said,  that  the  right  to  com- 
pensation for  losses  occasioned  by  the  exercise  of  the  power 
of  eminent  domain  may  be  classified  as  follows :  1.  Where 
the  whole  of  the  lot  or  ground  is  taken.  2.  Where  part  only 
is  taken.  3.  Where  redress  is  sought  for  acts  done  on  land 
belonging  to  other  persons  and  appropriated  by  the  State  to 
public  use. 

It  is  settled  under  the  first  head  that  the  complainant  is 
entitled  to  the  full  value  of  the  land,  as  estimated  by  the 
price  which  it  would  bring  if  it  was  offered  under  favorable 
circumstances,  or  which  could  be  obtained  for  property  of  a 
like  kind  and  similarly  situated,  but  without  regard  to  any 
special  value  which  it  may  have  for  him,  or  which  he  sets 
upon  it,  in  view  of  the  length  of  time  during  which  it  has 
been  his  abode,  its  proximity  to  his  place  of  business,  or 
other  reasons  of  a  like  kind.  The  rule,  however,  is  not  so 
rigorous  as  to  preclude  an  inquiry  as  to  the  sum  for  which  it 
could  be  rented,  or  in  the  case  of  a  manufactory  what  it  will 
cost  to  move  the  machinery  and  fixtures  elsewhere  and  put 
them  up  in  the  same  order  and  condition.^  Whether  the  loss 
of  profits  can  be  taken  into  view  is  a  difficult  question,  de- 
pending seemingly  on  the  authorities  which  apply  where  it 
grows  out  of  a  breach  of  contract. 

The  principle  is  the  same  as  regards  cases  arising  under 
the  second  head,  —  that  the  owner  shall  be  placed  pecuniarily 
where  he  stood  before  the  power  was  exercised,  and  therefore 
that  all  the  consequences  which  are  not  too  indirect  or  remote 
must  be  considered  in  assessing  the  damages. 

One  who  is  compelled  to  sell  part  of  a  tract  may  reasonably 

^  The  Delaware  Canal  Co.  v.  The  Commonwealth,  50  Pa.  399;  Jones 
V.  Chicago  R.  R.  Co.,  68  111.  380. 

2  Philadelphia  &  Reading  R.  R.  Co.  v.  Getz,  113  Pa.  214;  105  Id.  547. 
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insist  that  he  shall  not  be  a  loser  by  the  transaction,  and 
therefore  that  the  effect  upon  the  residue  shall  be  duly  con- 
sidered. If,  for  instance,  a  track  is  laid  across  the  plaintiff's 
curtilage  and  the  embankment  will  darken  the  windows  of 
his  shop  or  dwelling,  he  should  obviously  be  compensated, 
not  merely  for  the  intrinsic  value  of  what  is  taken,  but 
for  the  depreciation  of  what  is  left.  A  man  who  sells  a 
strip  of  his  farm  voluntarily  to  a  railway  company  may 
guard  against  the  consequences  by  covenants,  or  by  de- 
manding a  larger  price ;  and  he  should  not  be  in  a  worse 
position  where  the  transfer  is  compulsory  and  he  cannot 
protect  himself.^ 

"  It  is,"  said  Strong,  J.,  in  the  case  first  cited,  "  upon  the 
whole  tract  that  the  railroad  is  located,  though  only  a  part 
is  actually  occupied.  The  injury  is  therefore  done  to  the 
tract  as  a  whole,  of  whatever  components  that  injury  may 
consist.  The  exclusive  appropriation  of  a  part,  the  incon- 
venience arising  from  division,  or  from  increased  difficulty  of 
access,  and  the  cost  of  additional  necessary  fencing,  are  alike 
the  direct  and  immediate  result  of  the  construction  of  the 
railroad.  Nothing  can  be  recovered  for  anything  which  is 
not  a  ground  for  damages  at  common  law ;  but  the  construc- 
tion given  to  the  legislative  charters  for  improvement  com- 
panies generally,  has  been  that  they  are  intended  to  secure 
compensation  for  all  such  injuries  as  the  common  law  recog- 
nizes as  fit  subjects  for  compensation." 

The  cases  arising  under  the  third  head  cover  a  debatable 
ground  which  has  been  the  theme  of  a  protracted  contro- 
versy ;  but  agreeably  to  the  main  current  of  opinion,  the  com- 
plainant cannot  recover  short  of  a  constitutional  or  legislative 
provision,  unless  he  has  a  right  of  property  in  the  land  on 
which  the  act  is  done,  or  it  operates  indirectly  as  a  "  taking  " 
of  other  land  in  which  such  a  right  of  property  exists.  The 
effect  was,  as  has  been  seen,  to  preclude  compensation  in 
numerous  instances  where  the  injury  was  not  less  real  than 

1  Watson  V.  P.  &  C.  R.  R.,  37  Pa.  469;  Hyde  Park  v.  Dunham,  85  HI. 
574;  Page  v.  The  Railroad,  70  Id.  328. 
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where  it  was  allowed,  and  relief  would  clearly  have  been  due 
under  the  English  statutes.^ 

There  is,  moreover,  a  great  diversity  of  opinion  as  to  the 
interpretation  of  the  rule  and  the  cases  to  which  it  is  appli- 
cable, and  the  decisions  are  not  only  discordant  as  a  whole, 
but  fluctuate  so  much  in  some  of  the  States  as  to  afford  no 
certain  guide.  While  the  right  of  the  owner  of  an  abutting 
lot  to  the  unobstructed  use  of  the  street  is  held  to  be  clear  in 
Ohio  and  Indiana  on  general  principles,  and  a  just  ground 
for  compensation  if  violated,  and  the  test  is  said  in  Illinois 
and  Iowa  to  be  "  Does  he  own  the  fee  ?  "  this  criterion  was 
rejected  in  Pennsylvania,  as  not  affecting  the  paramount 
authority  of  the  legislature.  It  is  not  surprising,  therefore, 
that  a  need  should  have  been  felt  for  so  amending  the  con- 
stitutional guaranty  as  to  afford  a  remedy  wherever  the 
interests  of  individuals  were  sacrificed  to  the  general  good. 
The  right  to  compensation  is  accordingly  extended  in  Illinois, 
West  Virginia,  Georgia,  Colorado,  and  Nebraska,  beyond  the 
taking  of  property  for  public  use  to  cases  in  which  it  is 
damaged  or  injured,  while  "destroyed"  is  also  added  in 
Pennsylvania  and  Texas.^ 

Had  these  States  adopted  the  liberal  doctrine  that  the  owner 
of  a  house  or  land  has  a  right  in  the  street  on  which  it  fronts, 
and  that  a  physical  injury  to  property  from  the  exercise  of 
the  right  of  eminent  domain  is  in  effect  a  "taking,"  there 
would  have  been  less  necessity  for  such  an  amendment ;  and 
we  may  believe  that  the  main  object  of  the  change  was  to 
place  the  law  on  this  basis  as  adopted  in  Ohio  and  Indiana, 
and  measurably  in  Illinois. 

The  just  inference  would  consequently  seem  to  be  that 
under  this  enlargement  of  the  Constitutional  guaranty,  if  not 
agreeably  to  the  clause  as  it  was  originally  framed,  an  owner 
is  entitled  to  compensation  for  any  act  done  in  the  exercise 
of  the  right  of  eminent  domain  by  which  his  property  is  in- 
juriously affected,  and  which  would  be  actionable  at  common 

1  Rigney  v.  Chicago,  102  111.  64,  82;  Kucheman  v.  Railroad  Co.,  46 
Iowa,  366, 

2  See  The  Penn.  R.  R.  Co.  v.  Lippincott,  19  Weekly  Notes,  512 ;  post,  422. 
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law  were  it  not  authorized  by  the  legislature.  As  the  rule 
formerly  stood,  there  was  no  claim  for  indemnity  unless 
there  was  an  invasion  of  private  right.  As  it  now  stands, 
there  may  be  a  recovery  for  an  injury  to  a  private  right 
occasioned  by  the  invasion  of  a  public  right. 

In  Rigney  v.  The  City  of  Chicago,^  the  complainant  owned 
a  house  in  Kinzie  Street,  and  the  city  constructed  a  viaduct 
which  cut  off  all  communication  with  Halsted  Street  through 
Kinzie  Street,  save  by  a  stairway.  Halsted  Street  is  one  of 
the  main  thoroughfares  of  Chicago,  and  traversed  by  a  horse- 
railway  ;  and  it  was  averred  and  proved  that  the  alteration 
had  lessened  the  value  of  the  plaintiffs  dwelling  by  two 
thirds,  and  reduced  the  rental  from  $60  per  month  to  $25. 

The  court  said  in  substance  that  as  the  complainant  had 
no  private  right  in  the  street  and  there  was  no  physical 
injury  to  the  house,  he  could  not  have  recovered  under  the 
Constitution  as  originally  worded,  but  that  it  was  also  clear 
that  there  was  a  physical  alteration  of  the  street  which  ren- 
dered his  property  in  the  house  less  valuable,  and  would 
have  been  a  cause  of  action,  had  it  not  been  made  under  an 
authority  conferred  by  ordinance ;  and  he  was  consequently 
entitled  to  compensation.  The  rule  as  deduced  from  the 
language  of  the  Constitution  as  amended,  and  the  English 
decisions  on  the  analogous  question  arising  under  the  Lands 
Claims  Consolidation  Act,  was  said  to  be  that  to  warrant  a 
recovery  it  must  appear  that  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with  his  property, 
and  which  gives  it  an  additional  value,  and  that  by  reason  of 
such  disturbance  he  has  sustained  a  special  damage  with 
respect  to  his  property,  in  excess  of  that  sustained  by  the 
public  generally. 

In  the  absence  of  any  statutory  or  constitutional  provision 
on  the  subject,  the  common  law  afforded  redress  in  all  such 
cases ;  and  it  was  undoubtedly  the  intention  of  the  framers  of 
the  present  Constitution  to  require  compensation  to  be  made 
wherever,  but   for  some   legislative  enactment,   an  action 

1  102  m.  79. 
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would  lie  by  the  common  law.^  The  complainant  should 
therefore  be  indemnified  for  the  entire  amount  of  the  loss  as 
established  by  the  proofs.  In  like  manner,  a  recovery  may 
be  had  in  England  for  the  erection  of  an  embankment  in  a 
public  dock  under  an  Act  of  Parliament,  and  thereby  ren- 
dering the  plaintiff's  house  less  accessible,  or  cutting  it  off 
from  the  river,  although  he  has  no  right  or  easement  in  the 
land  so  appropriated,  because  the  structure  would  be  illegal 
if  not  authorized  by  the  legislature  ;  and  he  sustains  a  damage 
which  is  peculiar  to  himself,  and  in  excess  of  that  occasioned 
to  the  community .2 

It  follows  conversely  that  when  the  injury  is  not  one  for 
which  an  action  would  lie  at  common  law,  compensation  will 
not  be  due  simply  because  the  act  complained  of  is  done  under 
an  authority  conferred  by  the  statute.  The  transfer  of  a  court- 
house to  another  town  or  quarter  may  enhance  the  value  of 
the  latter  locality  and  depreciate  that  of  the  former ;  but  the 
persons  who  suffer  from  the  change  are  no  more  entitled  to 
compensation  than  a  hotel  or  shopkeeper  would  be  for  the 
loss  occasioned  by  the  removal  of  a  railway  station  or  depot.^ 

The  question  arose  in  Chicago  v.  The  Union  Building 
Association*  on  a  bill  in  equity  averring  that  the  complain- 
ants were  the  owners  of  a  hotel  in  La  Salle  Street,  in  the 
neighborhood  of  a  building  occupied  by  the  Board  of  Trade, 
and  that  an  ordinance  had  been  passed  by  the  City  Councils 
to  vacate  so  much  of  La  Salle  Street  as  lay  between  Van 
Buren  and  Jackson  Streets,  with  a  view  to  the  removal  of 
the  Board  of  Trade  to  that  locality,  and  that  complainants 
would  suffer  great  damage  to  their  property,  in  common  with 
the  other  property-holders  on  La  Salle  Street,  if  the  ordinance 
was  carried  into  effect,  and  concluding  with  a  prayer  for  an 
injunction.     The  decision  was,  that  to  maintain  an  action 

1  Rigney  v.  The  City  of  Chicago,  102  111.  64,  81 ;  The  City  of  Chicago 
V.  The  Union  Building  Association,  Id.  380,  381: ;  McCarthy  v.  Metropol- 
itan Board  of  Works,  43  L.  J.  C.  P.  385. 

2  McCarthy  v.  Metropolitan  Board  of  Works,  43  L.  J.  C.  P.  385. 
8  Rigney  v.  Chicago,  102  111.  64. 

*  102  111.  380. 
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for  the  obstruction  of  a  common  and  public  right,  the  plain- 
tiff must  show  some  injury  peculiar  to  himself,  and  could  not 
recover  for  damages  of  the  same  kind  as  those  sustained  by 
the  general  public.  The  bill  did  not  come  within  this  prin- 
ciple. The  part  of  La  Salle  Street  to  be  vacated  was  a  third 
of  a  mile  distant,  and  the  only  injurious  consequence  was  that 
persons  passing  from  his  property  down  the  street  would 
have,  on  arriving  at  the  obstruction,  to  go  a  little  farther  and 
make  a  slight  detour,  —  precisely  the  same  injury  that  would 
be  sustained  by  every  person  having  to  pass  by  that  route. 
It  followed  that  there  was  no  such  special  damage  as  would 
have  been  a  cause  of  action  at  common  law,  had  the  street 
been  obstructed  by  an  individual,  and  consequently  nothing 
that  could  give  a  right  to  compensation  from  the  State.  The 
proposed  removal  of  the  Board  of  Trade  was  not  a  natural  or 
necessary  consequence  of  the  vacation  of  the  street,  and 
would,  agreeably  to  the  answer,  take  place  at  all  events. 

It  may  be  observed  that  there  was  no  physical  disturbance 
of  the  complainant's  rights,  and  that  the  ordinance  was  simply 
a  waiver  of  the  public  right,  which  precluded  the  obstruction 
of  the  street  while  it  remained  in  force.  The  case  did  not, 
therefore,  come  within  the  letter  of  the  rule  as  stated  in  Rig- 
ney  v.  Chicago,  although  a  statutory  deprivation  ma}^,  as  we 
have  seen,  be  a  ground  for  compensation  where  no  act  has 
been  done  to  carry  it  into  effect  {ante,  p.  383). 

Agreeabl}^  to  the  Constitution  of  Pennsylvania,  as  modified 
in  1874,  not  only  is  compensation  due  for  property  taken, 
injured,  or  destroj^ed  under  the  right  of  eminent  domain,  but 
it  is  further  declared  that  "  municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  construction  or 
enlargement  of  their  works,  highways,  or  improvements, 
which  compensation  shall  be  paid  or  secured  before  such 
taking,   injury,   or  destruction."^     In   Hendrick's   Appeal,^ 

1  See  The  New  Brighton  v.  The  United  Presbyterian  Church,  96  Pa. 
331,  335;  The  Penn.  R.  R.  Co.  v.  Duncan,  111  Pa.  354,  360. 

2  103  Pa.  350. 
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the  court  held  that  an  abutting  owner  was  entitled  to  dam- 
ages for  a  change  of  grade,  under  this  provision,  whether 
the  street  had  or  had  not  been  previously  graded  by  the 
authorities.^ 

The  question  naturally  arises :  What  is  the  effect  of  such 
an  amendment  on  charters  already  granted  ?  And  the  an- 
swer would  seem  to  depend  on  whether  it  confers  a  new  right, 
or  simply  enlarges  the  remedy.  Agreeably  to  the  dicta  in 
Coons  V.  The  Monongahela  Navigation  Co.,  pre-existing  cor- 
porations were  in  this  regard,  as  in  many  others,  beyond  the 
reach  of  constitutional  or  legislative  change,  and  might,  as 
they  had  previously  done,  lay  a  railway  track  through  the 
streets  of  a  city,  or  flood  land  occupied  as  a  mill  site  or  for 
agricultural  purposes,  without  being  answerable  in  damages.^ 

Such  a  conclusion  is  extreme,  and  may  be  thought  ques- 
tionable. The  Constitution  of  the  United  States  undoubtedly 
precludes  a  State  from  impairing  the  obligation  of  contracts 
even  through  an  amendment  of  its  organic  law ;  but  this 
restriction  has  never  been  held  to  forbid  such  remedial  legis- 
lation as  may  be  requisite  to  give  effect  to  antecedent  rights, 
or  provide  a  remedy  for  injuries  that  previously  went  unre- 
dressed. A  child  was  entitled  to  support  from  its  father  at 
common  law,  but  could  not  recover  damages  for  the  frustra- 
tion of  this  right  through  the  parent's  death  from  injuries 
occasioned  by  the  negligence  of  an  individual  or  body  corpo- 
rate. The  acts  which  now  afford  a  remedy  for  such  depri- 
vations, and  under  which  damages  are  constantly  assessed 
and  judgments  rendered,  is  of  recent  origin,  and  were  passed 
-since  the  majority  of  the  great  railroad  companies  were  incor- 
porated ;  and  yet  it  has  never  been  contended  that  they  are  in- 
valid as  to  pre-existing  corporations,  or  impair  their  chartered 
privileges.  In  like  manner  the  citizen  has  a  natural  right  to 
compensation  for  the  consequences  of  acts  done  for  the  pub- 
lic benefit  that  are  injurious  to  his  estate  or  person,  and  a 
statute  which  affords  a  remedy  cannot  justly  be  assailed  as 
unconstitutional.  Such  an  argument  would  obviously  be 
fallacious  if  advanced  on  behalf  of  an  individual,  and  the 
1  New  Brighton  r.  The  Church,  96  Pa.  331.  2  j^^te,  386. 
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principle  is  the  same  when  the  defendant  is  a  corporation. 
A  power  conferred  by  a  charter  cannot  be  abrogated  without 
impairing  the  obligation  of  the  contract ;  but  the  legislature 
does  not,  in  making  such  a  grant,  contract  that  persons  who 
are  injuriously  affected  by  the  exercise  of  the  power  shall 
not  be  entitled  to  indemnity,  nor  that  it  will  not  provide  a 
means  for  rendering  their  demand  effectual.  The  principle 
may  be  tested  by  supposing  the  incorporation  of  a  railway 
company  in  a  State  where  there  is  no  constitutional  restraint 
on  the  right  of  eminent  domain,  and  the  subsequent  enact- 
ment of  a  law  providing  that  land  shall  not  be  taken  for  the 
use  of  the  road  without  payment.  Would  such  a  statute 
conflict  with  the  Constitution  of  the  United  States  ? 

This  question  has  been  answered  affirmatively  in  Pennsyl- 
vania, where  the  incorporation  of  a  railway  or  other  improve- 
ment company  with  the  right  of  eminent  domain  is  inter- 
preted as  a  contract  that  the  right  may  be  exercised  without 
liability  for  the  consequences,  however  injurious  or  destruct- 
ive, unless  there  is  an  actual  taking ;  and  a  remedy  cannot 
therefore  be  given  for  such  injuries  as  against  pre-existing 
corporations  by  the  legislature  or  through  an  amendment  of 
the  State  Constitution  consistently  with  the  Constitution  of 
the  United  States.  The  Pennsylvania  R.  R.  Co.  might  con- 
sequently have  constructed  an  elevated  railroad  through  any 
street  in  Philadelphia  without  compensating  the  owners  of 
the  buildings  on  either  side,  had  they  not  accepted  an  amend- 
ment to  their  charter  which  brought  them  within  the  scope  of 
the  new  Constitution  of  that  State.^ 

1  See  The  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  352,  364;  ante, 
p.  386. 

The  doctrine  that  a  railway  company,  like  other  owners,  may  put  their 
property  to  any  appropriate  use,  short  of  a  nuisance,  however  detrimental 
or  injurious  it  may  be  to  the  adjacent  land  or  dwellings,  without  being 
answerable  in  damages,  was  applied  in  the  recent  case  of  the  Pennsylvania 
R.  R.  Co.  V.  Lippincott,  19  Weekly  I^otes,  512,  and  carried  to  a  point 
which  many  persons  will  regard  as  beyond  the  mark  (ante,  pp.  397,  402). 

The  plaintiff  was  the  owner  and  occupier  of  a  house  on  the  north  side 
of  Filbert  Street;  and  the  defendants,  under  the  authority  conferred  by 
their  charter,  built  and  operated  an  elevated  railway  on  the  south  side  of 
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the  same  street  on  land  which  they  had  acquired  by  purchase  or  through 
the  right  of  eminent  domain.  The  noise,  dust,  smoke,  and  cinders  of  the 
defendants'  locomotives  rendered  the  plaintiff's  dwelling  almost  valueless 
for  sale  and  as  a  place  of  abode,  and  the  action  was  brought  to  recover 
compensation  for  the  loss.  The  trial  court  was  requested  to  instruct  the 
jury  that  the  defendants  "  had  full  lawful  authority  to  erect  and  operate 
their  road  in  the  manner  complained  of,  without  liability  for  the  conse- 
quential damages."  This  direction  was  refused,  and  the  jury  were  in- 
structed that  the  measure  of  damages  was  the  difference  between  the 
market  value  of  the  property  before  and  after  the  construction  of  the 
elevated  railway. 

The  case  came  on  a  writ  of  error  before  the  Supreme  Court  of  the  State, 
which  reversed  the  judgment  on  the  ground  that  if  the  plaintiff  had  any 
valid  claim,  it  was  only  for  the  discomfort  and  inconvenience  actually  sus- 
tained, and  not  for  the  loss  of  market  value.  Under  the  instruction  given 
by  the  court  the  same  rule  was  applied  in  assessing  the  damages  "  as  that 
which  applies  in  the  case  of  an  appropriation  or  taking  under  the  right 
of  eminent  domain,  excepting,  of  course,  that  as  no  property  of  any  kind 
was  taken,  that  element  of  damage  was  not  considered.  This  instruction, 
together  with  the  negative  answer  of  the  court  to  the  defendants'  first 
point,  raises  all  the  questions  that  require  consideration  in  this  case.  That 
there  was  error  in  the  instruction  above  stated,  is  to  us  very  clear.  This 
structure  having  been  erected  on  the  defendants'  own  land,  and  no  property 
or  right  of  the  plaintiff  having  been  seized,  appropriated,  or  interfered 
with,  we  cannot  understand  how  a  rule  which  applies  only  to  a  taking, 
and  never  did  apply  to  anything  else,  can  be  adapted  to  a  case  where 
there  has  been  no  such  taking.  It  is  not  pretended  that  the  erection 
itself  did  the  plaintiff  any  harm,  but  its  use  only;  that  is,  the  run- 
ning of  locomotives  on  it.  .  .  .  As  was  said  in  the  Railroad  Co.  v. 
Yeiser,  8  Pa.  366,  by  Mr.  Justice  Rogers:  '  It  is  a  principle  well  settled 
by  many  adjudicated  cases  that  an  action  does  not  lie  for  a  reasonable 
use  of  one's  right,  though  it  be  to  the  injury  of  another.  For  the  lawful 
use  of  his  own  property  a  party  is  not  answerable  in  damages  unless  on 
proof  of  negligence.'  How  then,  we  ask,  can  a  lawful  erection  by  the 
Pennsylvania  R.  R.  Co.  on  its  own  ground  be  the  subject  of  damage  to 
the  adjoining  landowners  ?  And  why  may  it  not,  as  put  by  the  defend- 
ant's first  point,  operate  and  use  in  a  lawful  manner  its  Filbert  Street 
branch  without  subjecting  itself  to  an  action  for  damage?  It  seems  to  be 
very  clear  that  a  private  person  could  do  with  impunity  on  his  own  prop- 
erty just  what  the  railroad  company  has  done.  He  might  build  a  house, 
and  thus  shut  out  his  neighbor's  view,  light,  and  air;  he  might  build  an 
embankment  or  run  a  road  on  or  along  his  own  line,  and  be  liable  for 
nothing  as  long  as  he  used  his  house,  embankment,  or  road  in  a  lawful 
manner,  although  in  either  case  an  injury  may  have  been  done  to  the 
adjacent  property.  .  .  .' 
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It  is  contended,  however,  that  this  case  is  governed  by  the  Constitu- 
tion of  1874,  which  provides  (Art.  XVI,  sect.  8):  '  Municipal  and  other 
corporations  and  individuals  invested  with  the  privilege  of  taking  pri- 
vate property  for  public  use  shall  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  in  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements,'  and  the  cases  of  Pusey  v.  The 
City  of  Allegheny,  98  Pa.  522 ;  Pittsburgh  Junction  R.  R.  Co.  v.  Mc. 
Cutcheon,  18  Weekly  Notes,  527;  Pennsylvania  R.  R.  Co.'s  Appeal,  Id. 
418;  and  the  Pennsylvania  R.  R.  v.  Duncan,  111  Pa.  352,  are  cited  in 
support  of  the  rule  contended  for  by  the  plaintiff.  But  it  is  a  mistake 
to  suppose  that  these  cases  are  in  point.  ...  In  the  case  in  hand  the 
plaintiff  sustained  no  injury  from  the  construction  of  the  viaduct;  none 
of  his  property  was  taken,  neither  were  any  of  his  rights  infringed;  so 
that  neither  by  the  Constitution  nor  by  the  cases  quoted  is  there  a  war- 
rant for  the  plaintiff's  contention.  We  agree  that  over  and  beyond  the 
damages  which  arise  from  a  taking  of  property,  whether  in  the  shape  of 
land  or  a  right,  the  Constitution  does  impose  on  corporations  a  direct 
responsibility  for  every  injury  for  which  a  natural  person  would  be  lia- 
ble at  common  law.  So  we  have  held  in  the  case  of  Edmundson  v.  The 
Railroad  Co.,  Ill  Pa.  316,  and  to  this  doctrine  we  adhere,  for  such  we 
think  is  the  spirit  of  that  instrument ;  but  beyond  this  we  cannot  go. 
.  .  .  That  the  defendant  might  have  hauled  its  freight  and  passengers 
by  ordinary  carriages  drawn  by  horses  from  its  West  Philadelphia  depot 
through  Filbert  Street  to  its  station  at  Broad  and  Market  without  the 
risk  of  actionable  damage,  will,  I  suppose,  not  be  doubted;  yet  certainly 
the  resulting  noise,  dust,  and  annoyance  to  the  adjacent  property-holders 
would  in  such  case  be  greater  than  under  the  present  arrangement.  Why, 
then,  for  a  better  method  of  transportation  shall  it  be  held  liable  ?  To 
this  question  no  answer  has  been  given  but  the  dogmatic  one  already 
alluded  to:  *  The  Constitution  so  provides.'  But  as  the  Constitution  does 
not  so  provide,  and  as  the  plaintiff's  contention  has  no  support  either 
in  statute  or  common  law,  we  must  refuse  to  entertain  it." 

The  questions  mooted  in  this  case  would  seem  to  depend  on  whether 
the  legislature  can  constitutionally  subtract  anything  from  the  sum  of 
rights  which  constitute  property  except  in  the  exercise  of  eminent  domain, 
and  subject  to  the  duty  of  indemnifying  the  person  who  suffers  by  the 
act  (ante,  p.  384).  On  this  head  the  clauses  which  forbid  deprivation  save 
by  due  process  of  law,  and  provide  that  property  shall  not  be  taken  for 
public  use  without  compensation,  give  the  rule;  or,  rather,  the  former  is 
the  rule,  and  the  latter  the  only  exception.  Together,  they  cover  the 
whole  ground,  and  preclude  the  supposition  that  spoliation  can  be  prac- 
tised on  the  pretence  that  it  is  merely  consequential,  and  does  not  amount 
to  a  taking  (ante,  pp.  384,  396).  The  justification  for  a  deprivation  of 
private  rights  is  that  the  general  good  exceeds  the  individual  loss;  and 
when  such  is  the  case,  the  community  are  legally  and  morally  bound 
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to  compensate  the  person  whose  interests  are  sacrificed  for  their  benefit. 
The  artificial  rule  laid  down  in  Pennsylvania  that  to  constitute  a  taking 
and  give  a  claim  to  indemnity  there  must  be  an  "  assumption  "  of  pos- 
session on  the  part  of  the  State  or  her  delegates,  as  well  as  a  dispossession 
of  the  owner,  or,  in  other  words,  that  so  long  as  his  land  is  not  entered 
upon  or  occupied  for  a  public  purpose,  it  may  be  submerged  or  rendered 
unfit  for  use  or  habitation,  is  contrary  to  the  main  current  of  decision,  and 
has  been  repudiated  in  New  York,  and  by-the  Supreme  Court  of  the  United 
States  (ante,  pp.  386,  388). 

The  main  object  of  the  convention  which  framed  the  amended  Consti- 
tution of  Pennsylvania  in  1874  in  providing  that  "  coi-porations  or  indi- 
viduals invested  with  the  privilege  of  eminent  domain  shall  make  just 
compensation  for  private  property  taken,  injured,  or  destroyed  in  the 
construction  of  their  works,  highways,  and  improvements,"  was  to  erase 
this  blot  and  afford  a  remedy  wherever  an  injury  is  inflicted  for  a  public 
purpose,  and  would  have  afforded  a  ground  for  compensation  had  it  not 
been  authorized  by  the  legislature.  See  Rigney  u.  Chicago,  102  111.  79 ; 
ante,  p.  418.  It  may  well  be,  as  the  court  held,  that  the  convention  did  not 
intend  to  make  corporations  or  individuals  answerable  in  damages  for 
acts  done  on  their  own  land,  and  that  would  not  have  been  actionable 
had  no  authority  been  given  by  the  State ;  but  they  obviously  did  intend 
to  confer  a  right  to  damages  wherever  a  legislative  authority  is  relied  on 
as  a  justification  for  acts  that  would  operate  as  a  nuisance  or  deprivation 
at  common  law  (ante,  pp.  396,  418). 

The  conclusion  reached  in  Lippincott  v.  The  Pennsylvania  R.  R.  Co. 
would  also  seem  questionable  on  another  point.  Limiting  the  right  of 
action  to  cases  where  the  loss  is  occasioned  by  the  "  enlargement  or  con- 
struction "  of  a  railway  or  other  public  work,  as  distinguished  from  its 
"  operation,"  renders  the  remedial  clause  above  referred  to  almost  a  dead 
letter,  because  in  a  great  majority  of  instances  the  loss  results,  not  from 
the  grading  of  the  roadbed  or  laying  of  the  rails,  but  from  the  uses  to 
which  they  are  put. 

A  traction  or  horse  railway,  as  experience  shows,  may  be  laid  through 
a  populous  town  not  only  without  detriment,  but  advantageously  to  traffic 
and  the  property  owners  on  either  side ;  but  the  case  is  widely  different 
where  locomotives  are  used,  with  the  attendant  noise,  dust,  cinders,  and 
smoke.  It  is  therefore  illogical  and  unjust,  in  assessing  damages  for  the 
construction  of  a  railway  under  a  legislative  grant,  to  disregard  the  pur- 
pose for  which  the  road  was  chartered,  and  not  only  may  but  must  be 
employed;  and  the  work  and  all  that  will  necessarily  follow  from  it 
should,  on  the  contrary,  be  viewed  as  a  whole.  Such  is  the  established 
rule  where  the  track  is  laid  on  the  plaintiff's  land  or  in  the  street  in  front 
of  his  dwelling ;  and  the  convention  cannot  reasonably  be  supposed  to 
have  intended  to  confine  the  right  of  action  for  the  damages  occasioned 
by  the  construction  of  a  railway  on  land  acquired  from  third  persons 
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"within  narrower  bounds,  which  would  exclude  the  "operation"  of  the 
road  and  make  the  remedy  unavailing. 

The  measure  of  damages  in  such  cases  would  seem  equally  clear. 
Where  suit  is  brought  for  a  deprivation  not  authorized  by  law,  the  recov- 
ery is  limited  to  the  amount  of  loss  sustained  at  the  time  of  action 
brought  or  verdict  rendered,  because  the  presumption  is  that  the  de- 
fendant will  desist  from  a  course  which  the  judgment  shows  to  be  erro- 
neous, and  if  he  does  not,  the  plaintiff  may  have  redress  through  an 
injunction,  or  successive  verdicts  may  be  rendered  for  exemplary  damages 
until  the  nuisance  is  abated.  Such  a  rule  is  obviously  inapplicable  where 
the  act  complained  of  is  sustained  by  the  legislature  for  a  public  end,  and 
the  wrong  consists  not  in  what  is  done,  but  in  the  failure  to  make  com- 
pensation. Under  these  circumstances  the  case  falls  within  the  principle 
of  eminent  domain,  because  the  defendant  not  only  may,  but  ought  to 
persist,  and  justice  requires  that  the  controversy  should  be  closed  at  once, 
by  giving  the  plaintiff  the  full  amount  of  the  depreciation  occasioned  for 
the  common  benefit. 


LECTUEE  XXI. 

Regulation  of  Commerce.  — Internal  and  Foreign  Commerce  of  the  Col- 
onies before  the  Adoption  of  the  Constitution.  —  Nature  and  Extent  of 
the  Power  to  regulate  Commerce  given  to  Congress  by  the  Constitution. 

—  Relation  of  Treaties  to  Legislation.  —  Purely  Internal  Commerce. 

—  Trade-marks.  —  Judicial  Regulation  of  Commerce.  —  Conflict  of 
State  and  Federal  Jurisdiction.  —  Federal  Power  over  Commerce,  how 
far  exclusive.  —  State  Power  over  Commerce.  —  Pilotage.  —  Quaran- 
tine. —  Improvement  of  Harbors  and  Rivers. 

The  trite  remark,  that  free  institutions  are  favorable  to  the 
growth  of  trade,  is  abundantly  verified  by  the  colonial  his- 
tory of  the  United  States ;  but  other  causes  contributed  to 
the  development  of  the  marvellous  commercial  enterprise 
which  characterized  that  period  and  afforded  an  outlet  for 
the  energy  which  has  since  been  manifested  in  so  many  ways. 
A  country  peopled  by  an  adventurous  race,  with  a  long  line 
of  coast  indented  by  innumerable  bays,  could  hardly  have 
been  insensible  to  the  benefits  of  commerce  under  any  form 
of  government.  Before  the  introduction  of  manufactures, 
and  while  the  far-stretching  West  was  still  unexplored,  the 
sea  was  the  only  theatre  where  the  New  England  man  could 
gratify  the  love  of  adventure,  the  desire  for  gain,  the  thirst 
for  success,  which  are  such  marked  features  of  his  nature. 
His  ships  soon  visited  every  shore,  and  explored  the  unknown 
recesses  of  the  most  distant  seas.  Such  maturity  of  enter- 
prise in  a  people  who  were  still  in  the  gristle,  and  had  not 
hardened  into  the  bone  and  sinew  of  manhood,  struck  the 
vivid  fancy  of  Burke  and  became  the  theme  of  one  of  his 
most  eloquent  speeches.  Philadelphia  was  also  noted  as  a 
commercial  centre ;  and  if  the  Southern  States  were  chiefly 
devoted  to  agriculture,  they  were  still,  in  another  sense, 
dependent  on  commerce  as  the  means  of  exchanging  their 
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great  staples,  wheat  and  tobacco,  and  at  a  later  period  rice, 
for  the  luxuries  and  comforts  afforded  by  the  arts  and 
sciences  of  Europe.  That  a  people  whose  sails  might  be 
descried  on  every  sea,  and  who  had  long  been  secure  under 
the  protection  of  Great  Britain,  should  be  unable,  from  their 
feeble  and  disunited  condition,  to  make  their  flag  respected 
abroad,  or  even  beneath  the  shadows  of  their  own  headlands, 
was  one  of  the  mortifications  which  were  experienced  under 
the  Confederation,  and  induced  the  wish  for  a  stronger 
government.  This  evil  might  have  been  endured  in  the 
hope  that  it  would  disappear  as  increase  in  wealth  and 
population  rendered  America  an  enemy  which  it  would  be 
dangerous  to  provoke  ;  but  there  was  another  that  demanded 
an  immediate  remedy.  The  trade  of  a  great  and  growing 
people,  who  in  interest,  language,  boundaries,  and  religion, 
were  really  one,  was  under  the  existing  system  regulated  by 
the  legislatures  of  thirteen  distinct  and  petty  sovereignties 
which  could  not  reasonably  be  expected  to  unite  in  any  general 
or  common  principle.  The  States  which  held  the  bays  and 
rivers  which  were  the  great  avenues  of  commerce,  endeavored 
to  take  an  undue  advantage  of  their  position.  The  other 
States  resorted  to  retaliation.  A  license  to  sail  from  New 
Haven  or  from  Philadelphia  was  not  a  license  to  land  in 
Rhode  Island  or  New  York.  New  York  might,  and  as  we 
shall  see  did,  pass  laws  excluding  steamers  owned  in  New 
Jersey  or  Connecticut  from  her  waters,  and  those  States 
were  not  slow  to  imitate  the  example  set  by  New  York.  It 
was  conceivable  that  similar  barriers  might  be  raised  between 
Philadelphia  and  Burlington  or  Wilmington.  The  States 
might  discriminate  in  favor  of  their  own  vessels  by  imposing 
higher  rates  of  tonnage  on  vessels  coming  from  other  States. 
Where  nniformity  was  essential  there  was  not  only  a  want  of 
order  and  method  resulting  from  the  absence  of  any  fixed  or 
general  rule,  but  the  disorder  and  confusion  which  different 
and  inconsistent  rules  naturally  tend  to  produce.  One  of 
the  reforms  urgently  demanded  by  the  public  voice,  and 
introduced  by  the  Convention,  accordingly  was  that  Con- 
gress should  be  empowered  "  to   regulate  commerce    with 
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foreign  nations,  among  the  States,  and  with  the  Indian 
tribes." 

This  power  was  exercised  from  the  outset  of  the  govern- 
ment, but  did  not  receive  a  judicial  construction  until  1824. 
It  was  then  established  by  Chief-Justice  Marshall  on  a  basis 
that  has  not  been  shaken.  His  judgment  gave  at  once  the 
measure  of  the  authority  of  Congress,  and  showed  how  far 
the  grant  to  the  United  States  operated  as  a  prohibition  to 
the  several  States.-^  The  history  of  the  controversy  would  be 
enough,  without  other  proof,  to  show  the  evils  that  attend  on 
State  legislation  where  the  subject  is  one  of  national  concern. 

During  the  first  years  of  this  century  the  State  of  New 
York  granted  to  Robert  R.  Livingstone  and  Robert  Fulton 
the  exclusive  navigation  of  all  the  waters  of  that  State  by 
boats  moved  by  fire  or  steam ;  and  Ogden,  claiming  under  the 
grantees,  filed  a  bill  alleging  that  Gibbons,  the  defendant 
below,  was  in  possession  of  two  steamboats  which  were 
actually  employed  in  running  between  New  York  and  Eliza- 
bethtown,  in  violation  of  the  complainant's  privilege,  and 
praying  that  Gibbons  might  be  enjoined  from  using  the  said 
boats,  or  any  others  propelled  by  the  same  means,  within  the 
territory  of  New  York.  The  answer  set  forth  that  the  boats 
employed  by  Gibbons  were  duly  enrolled  and  licensed  to  be 
used  in  carrying  on  the  coasting-trade  under  the  act  of 
Congress  passed  February  19,  1793,  entitled,  "  An  act  for 
enrolling  and  licensing  vessels  to  be  employed  in  the  coast- 
ing-trade, and  for  regulating  the  same,"  and  insisted  that  the 
defendant  was  thereby  entitled  to  navigate  the  waters  be- 
tween New  Jersey  and  New  York,  notwithstanding  the 
exclusive  privilege  granted  by  the  legislature  of  the  latter 
State  to  the  complainant.  A  perpetual  injunction  having 
been  awarded  by  the  Chancellor,  and  the  decree  affirmed  in 
the  Courts  of  Errors,  the  case  was  brought  before  the  Su- 
preme Court  of  the  United  States  by  appeal. 

The  two  questions  arose  on  the  facts  as  set  forth  of  record 
which  ai-e  involved  in  all  the  enabling  clauses  of  the  Consti- 
tution, —  one  as  to  the  nature  and  extent  of  the  grant  to  the 

^  Gibbons  v.  Ogden,  9  Wheaton,  1. 
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General  Government ;  the  other,  how  far  it  is  a  restraint  on 
the  States :  in  other  words,  whether  what  is  bestowed  on  it 
is  impliedly  withheld  from  them. 

Mr.  Webster,  as  counsel  for  the  appellants,  said  that 
steamboats  were  in  general  use  on  the  coasts  and  in  the  in- 
land waters  of  the  United  States.  Rivers  and  bays  formed 
in  many  cases  the  divisions  between  States ;  and  if  the  States 
made  hostile  or  repugnant  regulations,  serious  and  embarrass- 
ing consequences  would  follow.  By  the  law  of  New  York, 
no  one  could  navigate  the  Bay  of  New  York,  the  North 
River,  the  Sound,  or  any  of  the  waters  of  that  State,  by  steam 
vessels,  without  a  license  from  the  grantees  of  New  York 
under  penalty  of  a  forfeiture  of  the  vessel.  Under  the  law 
of  the  State  of  Connecticut  no  one  could  enter  her  waters, 
which  were  to  a  considerable  extent  the  same  waters,  with  a 
steam  vessel  having  such  a  license.  By  the  law  of  New 
Jersey  any  citizen  of  that  State  who  was  restrained  by  virtue 
of  the  New  York  law  from  using  steamboats  between  New 
Jersey  and  New  York,  was  entitled  to  an  action  for  damages 
in  New  Jersey,  with  treble  costs  against  the  party  who  re- 
strained or  impeded  him  under  the  law  of  New  York.  It 
would  hardly  be  contended  that  all  these  acts  were  consistent 
with  the  laws  and  Constitution  of  the  United  States.  If 
there  was  no  power  in  the  General  Government  to  control 
this  conflict  of  legislation  between  the  States,  the  Constitu- 
tion was  deficient  in  a  most  important  particular.  He  was, 
however,  prepared  to  contend  that  the  power  of  Congress  to 
regulate  commerce  was  complete,  and  to  a  certain  extent 
necessarily  exclusive,  and  that  the  law  of  New  York  was  a 
regulation  of  commerce  affecting  it  in  those  respects  in  which 
it  was  subject  to  the  exclusive  authority  of  Congress.  He 
did  not  mean  to  say  that  all  acts  which  might  affect  com- 
merce were  forbidden  to  the  States,  but  that  the  States  did 
not  retain  the  power  which  New  York  claimed  and  exer- 
cised. Some  powers  were  holden  to  be  exclusively  in  Con- 
gress from  the  use  of  exclusive  words  in  the  grant ;  others 
from  a  prohibition  to  the  States  to  exercise  similar  powers; 
and  others  again  from  the  nature  of  the  powers  themselves. 
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Of  two  powers  given  in  the  same  terms,  one  might  be  exclu- 
sive, and  the  other  not,  from  a  difference  in  the  subjects  to 
which  they  applied.  And  this  might  be  true  of  the  same 
power  relatively  to  different  subjects  or  to  different  parts  of 
the  same  subject.  It  was  in  vain  to  look  for  a  precise  defini- 
tion of  the  exact  powers  of  Congress  in  the  Constitution. 
That  instrument  did  not  undertake  the  task  of  making  such 
definitions.  In  conferring  powers  it  proceeded  in  the  way  of 
enumeration,  stating  the  powers  conferred  one  after  another 
in  a  few  words,  and  where  the  power  was  general  or  com- 
plex, the  extent  of  the  grant  must  be  defined  by  its  object 
and  the  nature  of  the  power.  One  chief  motive  for  the  adop- 
tion of  the  Constitution  was  to  regulate  commerce,  to  rescue 
it  from  the  conflicting  legislation  of  so  many  different  States, 
and  to  place  it  under  the  protection  of  a  uniform  law.  It 
was  therefore  requisite  that  the  power  should  not  only  be 
conferred  on  Congress,  but  be  taken  from  the  States.  The 
very  nature  of  the  case  required  that  the  authority  in  ques- 
tion should  be  exclusively  committed  to  a  single  hand.  The 
object  was  that  the  commerce  of  the  States  should  be  a  unit, 
and  should  be  subject  to  one  complete  and  uniform  system. 
If  the  States  could  legislate  concurrently  with  Congress, 
and  pass  different  and  conflicting  laws,  this  end  could  not  be 
attained. 

In  delivering  judgment,  Chief-Justice  Marshall  said  that 
the  grounds  on  which  the  appellant  sought  to  reverse  the 
decision  of  the  court  below  were,  in  the  first  place,  that  the 
law  of  New  York  was  repugnant  to  the  clause  in  the  Consti- 
tution authorizing  Congress  to  regulate  commerce.  It  had 
been  said  that  the  powers  conferred  by  that  instrument 
should  be  construed  strictly.  But  why  should  they  be  so 
construed?  In  the  last  of  the  enumerated  powers  which 
gave  them  the  means  to  carry  all  others  into  execution, 
Congress  were  authorized  to  make  all  laws  which  were 
necessary  and  proper  for  the  purpose.  But  this  limitation 
on  the  means  which  might  be  used  was  not  extended  to  the 
powers  which  were  conferred,  nor  was  there  one  sentence 
which  prescribed  such  a  rule.    What  did  the  gentlemen  mean 
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by  "strict  construction"?  If  they  contended  only  against 
that  enlarged  construction  which  would  extend  words  beyond 
their  natural  and  obvious  import,  the  court  might  question 
the  applicability  of  the  term,  but  would  not  controvert  the 
principle.  If  they  contended  for  that  narrow  construction 
which,  in  support  of  some  theory  not  to  be  found  in  the 
Constitution,  would  deny  to  the  government  those  powers 
which  the  words  of  the  grant,  as  usually  understood,  im- 
ported, which  would  cripple  the  government,  and  render  it 
unequal  to  the  objects  for  which  it  was  declared  to  have 
been  instituted,  then  the  court  could  not  perceive  the  pro- 
priety of  this  strict  construction,  nor  adopt  it  as  the  rule  by 
which  the  instrument  was  to  be  expounded.  The  woi^s  of 
the  Constitution  were,  that  Congress  should  have  power  to 
regulate  commerce  with  foreign  nations,  among  the  several 
States,  and  with  the  Indian  tribes.  The  subject  to  be  regu- 
lated was  commerce,  and  as  the  .Constitution  was  one  of 
enumeration  and  not  of  definition,  to  ascertain  the  extent  of 
the  power  it  was  necessary  to  settle  the  meaning  of  the  word. 
It  had  been  said  that  it  should  be  limited  to  ti'affic,  the  buy- 
ing and  selling  or  interchange  of  commodities,  and  did  not 
comprehend  navigation.  Such  an  interpretation  would  re- 
sti'ict  a  general  term,  applicable  to  many  objects,  to  one  of 
its  significations.  Commerce  undoubtedly  was  traffic  ;  but  it 
was  something  more,  it  was  intercourse.  Navigation,  as 
one  of  the  means  through  which  intercourse  was  obtained 
and  the  exchange  of  commodities  effected,  consequently 
could  not  be  left  out  of  view  in  a  system  for  regulating  com- 
merce. If  commerce  did  not  include  navigation,  the  General 
Government  had  no  direct  power  over  that  subject,  and  could 
make  no  law  prescribing  what  should  constitute  an  American 
vessel,  or  requiring  that  it  should  be  navigated  by  American 
seamen.  Yet  this  power  had  been  exercised  from  the  com- 
mencement of  the  government  as  a  commercial  regulation. 
All  America  understood,  and  had  uniformly  understood,  the 
word  commerce  to  mean  navigation.  The  Convention  must 
have  used  the  word  in  that  sense,  because  such  was  its 
general  acceptation,  when  the  Constitution  was  adopted. 
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The  universally  acknowledged  power  of  the  government  to 
impose  embargoes  showed  that  all  America  was  united  in  that 
construction  which  comprehended  navigation  in  the  word  com- 
merce. It  had  been  said  in  argument  that  this  was  a  branch 
of  the  war-making  power,  —  an  instrument  of  war,  and  not  a 
regulation  of  trade.  An  embargo  might  undoubtedly  be  im- 
posed for  the  purpose  of  facilitating  the  equipment  of  a  fleet, 
or  to  conceal  preparations  for  an  expedition  about  to  sail  from 
a  particular  port.  In  these  and  similar  instances  it  was  a  mili- 
tary instrument;  but  an  embargo  imposed  with  a  single  view 
to  commerce  was  no  more  a  war  measure  than  a  merchantman 
was  a  ship-of-war  because  it  might  be  adapted  for  that  purpose. 

The  avowed  object  of  the  embargo  which  Congress  had 
imposed  in  the  beginning  of  the  century  was  the  protection 
of  commerce  and  the  avoiding  war.  It  was  as  a  commercial 
measure  that  it  had  been  opposed  on  the  one  side  and  contro- 
verted on  the  other.  Those  who  denied  the  constitutionality 
of  the  law  took  the  ground,  not  that  Congress  could  not  re- 
strain navigation  as  a  means  of  regulating  commerce,  but  that 
a  perpetual  embargo,  a  restraint  without  limit  on  the  right  of 
the  merchant  to  proceed  to  sea,  was  the  annihilation,  and  not 
the  regulation,  of  commerce.  It  must  therefore  be  regarded 
as  established  that  the  power  to  regulate  navigation  was  as 
expressly  granted  as  if  that  word  had  been  added  to  the  word 
commerce. 

It  was  also  universally  admitted  that  every  species  of  com- 
mercial intercourse  between  the  United  States  and  foreign 
nations  was  comprehended  in  the  power ;  and  that  as  it  re- 
garded the  States  the  word  had  the  same  meaning,  although 
the  subject  to  which  the  power  applied  was  commerce  among 
the  several  States.  The  word  ''  among  "  meant  intermingled 
with.  Commerce  among  the  several  States  did  not  stop  at 
the  boundary  line  of  each  State,  but  might  extend  into  the 
interior.  It  was  not  intended  to  say  that  these  words  com- 
prehended that  commerce  which  was  merely  internal,  which 
was  carried  on  between  man  and  man  in  a  State  or  between 
different  parts  of  the  same  State,  and  which  did  not  extend 
to  or  affect  other  States.  The  enumeration  of  the  particular 
VOL.  I.  —  28 
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classes  of  commerce  to  which  the  power  was  to  extend  indi- 
cated that  something  not  enumerated  was  to  be  excluded; 
and  this  was  the  exclusive  internal  commerce  of  the  several 
States.  This  construction  was  consonant  with  the  genius 
and  character  of  a  government  intended  to  apply  to  matters 
of  general  and  national  interest,  and  not  to  those  which  were 
merely  of  a  local  character. 

The  completely  internal  commerce  of  a  State  might  there- 
fore be  considered  as  reserved  for  the  State  itself.  But  it 
was  equally  true  that  in  regulating  commerce  with  foreign 
nations,  the  power  of  Congress  did  not  stop  at  the  jurisdic- 
tional lines  of  the  several  States.  It  would  be  a  very  useless 
power  if  it  could  not  pass  those  lines.  The  commerce  of  the 
United  States  with  foreign  nations  was  a  benefit  in  which 
each  and  every  part  of  the  United  States,  every  district  and 
every  county,  however  far  inland,  had  a  right  to  participate. 
It  was  to  a  great  extent  carried  on  through  the  great  rivers 
which  traverse  the  country  in  various  directions.  If  Congress 
had  the  power  to  regulate  foreign  commerce,  the  power  might 
be  exercised  wherever  that  commerce  went.  A  foreign  voyage 
might  commence  or  terminate  at  a  port  within  a  State,  and  if 
so,  the  power  of  Congress  might  be  exercised  within  the  State. 

The  principle  was,  if  possible,  still  more  clear  when  applied 
to  commerce  among  the  several  States.  If  a  man  residing  in 
one  State  ordered  goods  in  another,  they  must  be  brought 
from  the  State  where  the  vendor  resided  to  the  residence  of 
the  purchaser,  and  might  pass  through  an  intermediate  State 
during  the  transit.  In  the  regulation  of  trade  with  the  In- 
dian tribes,  the  action  of  the  law,  especially  when  the  Consti- 
tution was  adopted,  was  chiefly  within  a  State. 

In  regulating  commerce,  the  power  of  Congress  might  con- 
sequently be  exercised  within  the  territorial  jurisdiction  of  the 
several  States.  The  sense  of  the  nation  in  this  regard  ap- 
peared unequivocally  from  the  enactments  which  had,  during 
the  recent  war  with  England,  provided  as  a  measure  of  pre- 
caution that  the  transportation  of  goods  between  Baltimore 
and  Providence,  between  New  York  and  Philadelphia,  and 
between  Philadelphia  and  Baltimore,  should  be  inland. 
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The  question  where  the  power  might  be  exercised  being 
thus  determined,  it  remained  to  inquire  what  the  power  was. 
It  was  a  power  to  regulate ;  that  is,  to  prescribe  the  rule  by 
which  commerce  was  to  be  governed.  This  power,  like  all 
others  vested  in  Congress,  was  complete  in  itself,  might  be 
exercised  to  its  utmost  extent,  and  acknowledged  no  limita- 
tions other  than  those  prescribed  by  the  Constitution.  If, 
as  had  always  been  understood,  the  sovereignty  of  Congress, 
though  limited  to  specific  objects,  was  plenary  as  to  those 
objects,  the  power  over  commerce  with  foreign  nations  and 
among  the  several  States  was  vested  as  absolutely  in  Con- 
gress as  if  the  United  States  were  the  only  government,  and 
possessed  all  the  powers  which  were  distributed  among  them 
and  the  several  States.  The  restraint  which  the  people  held 
through  the  exercise  of  the  elective  franchise  was  in  this  and 
many  other  instances  arising  under  the  Constitution,  the  sole 
restraint  on  the  power  of  Congress. 

It  followed  from  what  had  been  said  that  the  power  of 
Congress  comprehended  navigation  within  the  limits  of  every 
State  in  the  Union,  so  far  as  that  navigation  was  in  any  man- 
ner connected  with  commerce  with  foreign  nations,  or  among 
the  several  States,  or  with  the  Indian  tribes.  It  might  con- 
sequently cross  the  jurisdictional  line  of  New  York,  and  act 
upon  the  very  waters  from  which  the  State  of  New  York  had 
attempted  to  exclude  the  vessels  of  the  appellant. 

It  had,  however,  been  urged  that  if  the  power  of  Congress 
went  to  this  extent,  still  the  States  might  exercise  the  same 
power  within  their  respective  jurisdictions;  that  under  the 
principles  of  the  Constitution,  and  by  the  express  words  of 
the  Tenth  Amendment,  they  retained  every  right  which  they 
had  not  agreed  to  forego ;  that  an  affirmative  grant  of  power 
would  not  preclude  the  grantor,  unless  the  continued  exercise 
of  the  power  by  him  would  be  inconsistent  with  the  grant, 
and  that  the  case  before  the  court  was  not  of  that  descrip- 
tion. These  postulates  were  conceded  by  the  appellant,  except 
the  last ;  as  to  that,  he  contended  that  a  power  to  regulate 
implied  the  right  to  establish  a  uniform  system,  and  could 
indeed  be  designed  for  no  other  purpose,  and  that  the  gift  of 
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such  a  power  was  inconsistent  with  a  right  in  the  grantor  to 
lay  down  different,  and  possibly  inconsistent,  rules. 

If  the  Constitution  were  consulted,  it  would  appear  that 
the  grant  of  a  general  power  to  Congress  in  some  cases  was, 
and  in  others  was  not,  inconsistent  with  the  exercise  of  a 
similar  power  by  the  States.  It  depended  on  the  nature  of 
the  power. 

The  power  of  the  United  States  to  lay  and  collect  taxes 
was,  like  the  power  to  regulate  commerce,  given  in  general 
terms,  and  had  never  been  understood  to  preclude  the  exer- 
cise of  the  same  power  by  the  States.  But  the  two  powers 
were  not  alike  in  their  nature,  or  in  the  language  in  which 
they  were  conferred.  The  power  of  taxation  was  indispen- 
sable to  the  State  governments,  and  might  from  its  nature 
reside  in  and  be  simultaneously  exercised  by  different  authori- 
ties over  the  same  thing.  Taxation  was  the  simple  operation 
of  taking  small  portions  from  a  constantly  accumulating  mass, 
and  the  power  of  one  government  to  take  what  was  necessary 
for  certain  purposes  was  not  inconsistent  with  a  power  in 
another  government  to  take  for  other  purposes. 

Congress  might  tax,  and  so  might  the  States,  though  each 
exercised  the  power  for  objects  peculiar  to  itself,  and  differ- 
ing from  those  intrusted  to  the  other.  But  when  a  State 
proceeded  to  regulate  commerce  with  foreign  nations  or 
among  the  several  States,  it  was  exercising  the  verj-  power 
that  was  possessed  by  Congress,  and  doing  the  very  thing 
which  Congress  was  authorized  to  do.  There  was  no  analogy 
then  between  the  two  instances.  In  discussing  the  question, 
whether  the  power  was  still  in  the  States,  it  was  not  neces- 
sary to  inquire  whether  the  power  could  be  exercised  by 
them,  where  it  was  not  exercised  by  Congress,  because  in  the 
case  under  consideration  Congress  had  exercised  the  power, 
and  it  was  by  virtue  of  an  authority  conferred  by  them  that 
the  appellant  claimed  the  right  of  passage  which  his  oppo- 
nents sought  to  obstruct. 

The  question  therefore  was,  Could  the  State  of  New  York 
restrict  commerce  by  precluding  the  vessel  of  the  appellant 
from  navigating  the  waters  which  Congress  had,  in  the  exer- 
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cise  of  the  power  to  regulate  commerce,  licensed  it  to  navi- 
gate ?  In  other  words,  could  a  State  forbid  that  to  be  done 
which  Congress  had,  in  the  exercise  of  its  undoubted  powers, 
impliedly  authorized?  —  a  question  which  admitted  of  only 
one  reply. 

It  had  also  been  contended  that  if  the  commercial  power 
had  been  withdrawn  from  the  States  and  exclusively  con- 
ferred on  the  General  Government,  they  were  nevertheless 
indisputably  possessed  of  other  powers,  and  among  them, 
that  of  making  regulations  for  the  maintenance  of  order 
or  the  prevention  of  disease,  which  might  be  exercised 
when  vessels  were  in  question  as  well  as  over  other  things 
or  persons. 

The  appellant's  reply  was,  that  the  word  "regulate" 
implies  full  power  over  the  thing  to  be  regulated,  and*  neces- 
sarily excludes  the  action  of  all  other  powers  tending  to  the 
same  end ;  and  that  this  is  not  less  true  of  those  portions  of 
the  subject  over  which  the  power  is  not  exercised,  than  of 
those  on  which  it  is,  because  the  uniformity  which  is  the 
object  will  be  as  much  disturbed  by  deranging  that  which 
the  regulating  power  means  to  leave  untouched  as  by  alter- 
ing that  which  it  established.  There  was  great  force  in  this 
argument,  and  the  court  was  not  satisfied  that  it  had  been 
refuted.  The  question  need  not  be  considered,  because  the 
case  before  the  court  was  not  only  within  the  scope  of  the 
power  to  regulate  commerce,  but  one  as  to  which  Con- 
gress had  exercised  the  power  of  legislation.  Whether  the 
law  of  New  York  was  derived  from  the  undoubted  power  of 
the  States  to  establish  regulations  of  police,  or  from  the  con- 
troverted power  to  regulate  commerce  concurrently  with  the 
United  States,  it  could  not  stand  when  brought  into  conflict 
with  any  rule  that  the  United  States  had  constitutionally 
enacted.  The  only  construction  that  could  be  put  on  the 
license  that  had  been  taken  out  by  the  appellant  was  an 
authority  to  pursue  the  coasting-trade  along  the  shores  and 
through  the  bays  or  rivers  of  the  United  States  without  let  or 
hindrance.  The  statute  by  which  he  was  excluded  from  the 
waters  of  New  York  was  consequently  in  direct  contravention 
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of  the  permission  given  by  Congress,  and  must  as  such  be 
pronounced  void. 

Whatever  doubts  may  have  been  felt  or  expressed  in  any 
quarter  at  the  time,  few  persons  would  now  question  the  wis- 
dom of  this  decision.  No  single  act  has  contributed  more  to 
the  growth  and  prosperity  of  the  United  States.  It  would 
be  difficult  to  estimate  the  evils  that  might  have  ensued  if  the 
Court  had  yielded  to  the  arguments  of  those  who,  in  obedience 
to  a  strict  construction  of  the  Constitution,  would  have  suf- 
fered the  vessels  of  one  State  to  be  shut  out  by  another,  or 
laid  under  restraints  equivalent  to  exclusion.  But  for  the 
freedom  of  intercourse  which  the  Chief-Justice  so  ably  vindi- 
cated as  essential  to  commerce,  the  inhabitants  of  the  various 
States  would  hardly  have  become  one  people,  and  been  ani- 
mated by  the  fraternal  spirit  which  in  after  years  stayed  the 
spread  of  secession. 

We  may  infer  from  the  foregoing  opinion  that  the  power  of 
Congress  is  co-extensive  with  the  entire  field  of  commerce, 
including  not  only  traffic,  the  exchange  and  sale  of  commodi- 
ties, but  the  intercourse  without  which  traffic  would  be 
impracticable.  An  agreement  as  to  the  thing  and  the  price, 
delivery  and  payment,  are  all  essential  to  the  completion  of 
the  contract  of  sale.  The  parties  must  therefore  be  able  to 
communicate  personally  or  in  some  other  way ;  there  must 
be  some  means  of  forwarding  or  transporting  the  goods  ; 
and  finally  a  standard  of  value,  that  is  to  say,  money  coined 
or  established  by  law.  It  follows  that  vessels,  railway-trains, 
the  mail,  telegraphj^  are  subject  to  the  control  of  Congress  ;  ^ 
and  not  only  these,  but  all  that  is  requisite  for  rendering 
them  efficient,  including  viaducts  and  bridges,  the  improve- 
ment of  channels  and  harbors,  how  vessels  shall  be  con- 
structed, equipped,  and  manned,  the  shipment,  food,  and 
discipline  of  the  crew,  and  what  shall  be  requisite  to  pass  the 
title  to  ships,  the  erection  and  maintenance  of  beacons,  light- 
houses, and  buoys,  and  presumabh'  as  regards  interstate  and 
foreign  commerce,  the  rolling-stock  of  railways,  and  foreign 

1  Bridge  Co.  v.  The  United  States,  105  U.  S.  492;  State  Railway  Tax, 
15  Wallace,  284. 
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bills  of  exchange  and  bills  of  lading,  not  omitting  such  a  regu- 
lation of  the  currency  as  will  give  it  stability  and  prevent  the 
fluctuations  which  hinder  trade  and  render  commercial  opera- 
tions hazardous.  It  does  not  follow  that  Congress  should  take 
charge  of  all  these  subjects :  some  of  them  may  ordinarily  be 
left  to  the  State  legislatures,  as  better  acquainted  with  the 
wants  of  each  locality ;  but  they  are  all  seemingly  under  the 
control  of  Congress. 

An  act  regulating  commerce  is  not  necessarily  invalid 
because  it  is  at  variance  with  a  commercial  or  other  treaty, 
because  treaties,  so  far  as  they  affect  private  rights  or  have  a 
domestic  operation,  are  essentially  legislative,  and  may,  like 
other  laws,  be  abrogated  by  a  statute  which  lays  down  a  dif- 
ferent rule  ;  or,  to  state  the  proposition  somewhat  differently, 
what  the  President  and  Senate  do  under  the  treaty-making 
power,  the  President,  Senate,  and  House  of  Representatives 
may  undo  by  virtue  of  the  law-making  power,  both  powers 
springing  from  the  same  source,  the  people  of  the  United 
States,  and  each  standing  at  the  same  level,  so  that  neither 
can  claim  precedence  and  whichever  speaks  last  will  prevail. 

A  law  violating  a  treaty  may  give  just  cause  of  complaint 
to  foreign  nations,  but  is  none  the  less  binding  on  the  judges ; 
and  redress  must  be  sought,  not  by  asking  them  to  disregard 
the  law,  but,  if  the  case  requires  it,  by  an  appeal  to  arms.^ 

*'  A  treaty,"  said  Miller,  J.,  in  the  case  just  cited,  "  is  pri- 
marily a  compact  between  independent  nations.  It  depends 
for  the  enforcement  of  its  provisions  on  the  interest  and  the 
honor  of  the  governments  which  are  parties  to  it.  If  these 
fail,  its  infraction  becomes  the  subject  of  international  nego- 
tiations and  reclamations,  so  far  as  the  injured  party  chooses 
to  seek  redress,  which  may  in  the  end  be  enforced  by  actual 
war.  It  is  obvious  that  with  all  this  the  judicial  courts  have 
nothing  to  do,  and  can  give  no  redress.  But  a  treaty  may  also, 
contain  provisions  which  confer  certain  rights  upon  the  citi- 
zens or  subjects  of  one  of  the  nations  residing  in  the  territorial 
limits  of  the  other,  which  partake  of  the  nature  of  municipal 

1  Head-money  Cases,  112  U.  S.  580;  Chew  Hongr.  The  United  States 
Id.  536,  562;  Taylor  y.  Morton,  2  Curtis,  454. 
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law,  and  which  are  capable  of  enforcement  as  between  private 
parties  in  the  courts  of  the  country.  An  illustration  of  this 
character  is  found  in  treaties  which  regulate  the  mutual  rights 
of  citizens  and  subjects  of  the  contracting  nations  in  regard  to 
rights  of  property  by  descent  or  inheritance,  when  the  indivi- 
duals concerned  are  aliens.  The  Constitution  of  the  United 
States  places  such  provisions  as  these  in  the  same  category  as 
other  laws  of  Congress  by  its  declarations  that  '  this  Consti- 
tution and  the  laws  made  in  pursuance  thereof,  and  all  trea- 
ties made  or  which  shall  be  made  under  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land.'  A 
treaty,  then,  is  a  law  of  the  land  as  an  act  of  Congress  is, 
whenever  its  provisions  prescribe  a  rule  by  which  the  rights 
of  the  private  citizen  or  the  subject  may  be  determined. 
And  when  such  rights  are  of  a  nature  to  be  enforced  in  a 
court  of  justice,  that  court  resorts  to  the  treaty  for  a  rule  of 
decision  for  the  case  before  it,  as  it  would  to  a  statute. 

**  But,  even  in  this  aspect  of  the  case,  there  is  nothing  in 
this  law  which  makes  it  irrepealable  or  unchangeable.  The 
Constitution  gives  it  no  superiority  over  an  act  of  Congress 
in  this  respect,  which  may  be  repealed  or  modified  by  an  act 
of  a  later  date.  Nor  is  there  anything  in  its  essential  charac- 
ter, or  in  the  branches  of  the  government  by  which  the  treaty 
is  made,  which  gives  it  this  superior  sanctity. 

"  A  treaty  is  made  by  the  President  and  the  Senate.  Sta- 
tutes are  made  by  the  President,  the  Senate,  and  the  House 
of  Representatives.  The  addition  of  the  latter  body  to  the 
other  two  in  making  a  law  certainly  does  not  render  it  less 
entitled  to  respect,  in  the  matter  of  its  repeal  or  modification, 
than  a  treaty  made  by  the  other  two.  If  there  be  any  differ- 
ence in  this  regard,  it  would  seem  to  be  in  favor  of  an  act  in 
which  all  three  of  the  bodies  participate.  And  such  is,  in 
fact,  the  case  in  a  declaration  of  war,  which  must  be  made  by 
Congress,  and  which,  when  made,  usually  suspends  or 
destroys  existing  treaties  between  the  nations  thus  at  war. 

"  In  short,  we  are  of  opinion  that,  so  far  as  a  treaty  made 
by  the  United  States  with  any  foreign  country  can  become 
the  subject  of  judicial  cognizance  in  the  courts  of  this  country, 
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it  is  subject  to  such  acts  as  Congress  may  pass  for  its  enforce- 
ment, modification,  or  appeal." 

We  have  seen  that  wherever  interstate  or  foreign  commerce 
extends,  the  power  of  the  United  States  goes  with  it  for  its 
protection,  and  may  be  exercised  within  the  boundaries  of 
the  State  when  such  action  is  requisite  for  the  attainment  of 
the  object.^  The  authority  of  Congress  is  consequently  not 
limited  to  marine  navigation,  but  includes  all  the  waters  of 
the  United  States  through  which  intercourse  takes  place  among 
the  States  and  with  other  nations.  The  ebb  and  the  flow 
of  the  tide,  which  is  the  test  of  navigability  in  England,  and 
marks  the  line  at  which  the  prerogative  of  the  Crown  ceases 
and  private  ownership  begins,  is  as  much  out  of  place  here  as 
it  would  be  if  applied  to  the  Rhine,  the  Danube,  the  Ganges, 
or  the  Nile ;  and  every  stream  or  lake  which  can  be  traversed 
by  sliips  or  steamers,  and  affords  a  continuous  channel  for  the 
transportation  of  goods  or  passengers  from  State  to  State  or 
abroad,  is  as  much  within  the  power  to  regulate  commerce  as 
the  sounds,  straits,  and  estuaries  which  give  access  to  the 
waters  of  the  sea.^ 

Of  the  numerous  questions  which  arise  as  to  the  rules  by 
which  such  intercourse  should  be  governed,  and  the  means 
by  which  it  may  be  facilitated,  some  are  exclusively  under 
the  control  of  Congress,  while  others  may  be  decided  by  the 
States ;  but  the  right  to  decide  in  the  last  resort  resides,  as  it 
regards  all,  in  Congress,  and  when  they  legislate  there  can  be 
no  appeal. 

Although  the  power  of  Congress  is  absolute  as  it  regards 
the  means  by  which  mercantile  commodities  are  forwarded, 
it  does  not  extend  to  the  commodities  themselves,  or  the 
manner  in  which  they  are  to  be  packed  for  exportation,  or 
the  casks  or  boxes  in  which  they  are  contained,^  nor,  as  it 
would  seem,  can  Congress  regulate  the  brands  or  trade-marks 

1  Ante,  pp.  273,  280. 

2  The  Daniel  Ball,  10  Wallace,  557;  Escanaba  v.  Chicago,  107  U.  S. 
682. 

»  Nathan  v.  Louisiana,  8  Howard,  73 ;  The  United  States  v.  Steffens,  100 
U.  S.  82. 
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by  which  producers  endeavor  to  designate  their  wares  and 
prevent  fraudulent  imitations.  The  point  was  considered  in 
The  United  States  v.  Steffens  ;  ^  but  the  case  went  off  on 
another  ground,  although  the  inclination  of  the  court  was  as 
above  stated. 

If  the  power  over  commerce  is  geographically  co-extensive 
with  the  Union,  it  is  studiously  limited  by  the  wording  of 

1  100  U.  S.  95.  Mr.  Justice  Miller  said:  *'  The  argument  is  that  the 
use  of  a  trade-mark  —  that  which  alone  gives  it  any  value  —  is  to  identify 
a  particular  class  or  quality  of  goods  as  the  manufacture,  produce,  or  prop- 
erty of  the  person  who  puts  them  in  the  general  market  for  sale;  that  the 
sale  of  the  article  so  distinguished  is  commerce ;  that  the  trade-mark  is, 
therefore,  a  useful  and  valuable  aid  or  instrument  of  commerce,  and  its 
regulation  by  virtue  of  the  clause  belongs  to  Congress,  and  that  the  act  la 
question  is  a  lawful  exercise  of  this  power. 

"  Every  species  of  property  which  is  the  subject  of  commerce,  or  which 
is  used  or  even  essential  in  commerce,  is  not  brought  by  this  clause  within 
the  control  of  Congress.  The  barrels  and  casks,  the  bottles  and  boxes  in 
which  alone  certain  articles  of  commerce  are  kept  for  safety,  and  by 
which  their  contents  are  transferred  from  the  seller  to  the  buyer,  do  not 
thereby  become  subjects  of  Congressional  legislation  more  than  other 
property  (Nathan  v.  Louisiana,  8  Howard,  73).  In  Paul  v.  Virginia  (8 
Wallace,  168)  this  court  held  that  a  policy  of  insurance  made  by  a  corpor- 
ation of  one  State  on  property  situated  in  another,  was  not  an  article  of 
commerce,  and  did  not  come  within  the  purview  of  the  clause  we  are  con- 
sidering. *  They  are  not,'  says  the  court,  '  commodities  to  be  shipped  or 
forwarded  from  one  State  to  another,  and  then  put  up  for  sale.'  On  the 
other  hand,  in  Almy  v.  State  of  California  (24  Howard,  169)  it  was  held 
that  a  stamp  duty  imposed  by  the  legislature  of  California  on  bills  of 
lading  for  gold  and  silver  transported  from  any  place  in  that  State  to  an- 
other out  of  the  State,  was  forbidden  by  the  Constitution  of  the  United 
States  because,  such  instruments  being  a  necessity  to  the  transaction  of 
commerce,  the  duty  was  a  tax  upon  exports. 

*'  The  question,  therefore,  whether  the  trade-mark  bears  such  a  relation 
to  commerce  in  general  terms  as  to  bring  it  within  Congressional  control, 
when  used  or  applied  to  the  classes  of  commerce  which  fall  within  that 
control,  is  one  which,  in  the  present  case,  we  propose  to  leave  undecided. 
We  adopt  this  course,, because  when  this  court  is  called  on  in  the  course 
of  the  administration  of  the  law  to  consider  whether  an  act  of  Congress, 
or  of  any  other  department  of  the  government,  is  within  the  constitutional 
authority  of  that  department,  a  due  respect  for  a  co-ordinate  branch  of 
the  government  requires  that  we  shall  decide  that  it  has  transcended  its 
powers  only  when  that  is  so  plain  that  we  cannot  avoid  the  duty." 
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the  grant,  to  commerce  among  the  States  and  with  foreign 
nations ;  and  an  act  of  Congress  which  is  so  drawn  as  to 
include  the  internal  traffic  of  the  States,  will  be  invalid 
unless  the  excess  can  be  rejected  consistently  with  the  object 
which  the  legislature  had  in  view,  and  it  is  clear  that  they 
would  have  enacted  the  residue  had  they  known  that  the 
whole  could  not  stand.  A  law  prescribing  when  demand 
shall  be  made  and  notice  given  to  charge  the  drawers  and 
indorsers  of  bills  of  exchange,  would  fall  within  this  princi- 
ple, because  Congress  have  no  such  power  over  domestic 
bills ;  and  the  presumption  would  be  that  they  meant  to  leg- 
islate generally,  and  would  not  have  laid  down  a  partial  rule. 
So  Congress  may  presumably  declare  the  effect  of  the  in- 
dorsement of  a  bill  of  lading  for  goods  shipped  to  other 
States  or  sent  abroad,  but  not  for  such  as  are  deliverable 
within  the  State ;  and  an  act  so  worded  as  to  include  both 
classes  could  not  be  sustained. 

In  the  United  States  v.  Steffens,^  a  statute  authorizing  the 
registration  of  trade-marks  and  conferring  certain  privileges 
on  persons  who  complied  with  its  provisions,  was  held  to 
transcend  the  pale  of  the  Constitution.  The  act  could  not 
be  upheld  by  virtue  of  the  eighth  clause  of  the  eighth  sec- 
tion of  article  first,  because  there  can  be  no  copyright  or 
patent  for  a  trade-mark,  and  was  equally  invalid  under  the 
fourth  clause  of  the  same  section,  because  the  regulation 
which  it  established  was  not  in  terms  or  by  a  necessary  im- 
plication confined  to  commerce  with  foreign  nations  or  among 
the  several  States.  If  such  limitation  was  intended,  it  was 
not  expressed,  and  the  court  could  neither  give  effect  to  the 
law  as  it  stood,  nor  substitute  a  different  law  which  had  not 
been  enacted. 

"  A  glance  at  the  commerce  clause  of  the  Constitution," 
said  Mr.  Justice  Miller,  "discloses  at  once  what  has  been 
often  the  subject  of  comment  in  this  court  and  out  of  it,  that 
the  power  of  regulation  there  conferred  on  Congress  is  lim- 
ited to  commerce  with  foreign  nations,  commerce  among  the 
States,  and  commerce  with  the  Indian  tribes.     While  bearing 

1  100  U.  S.  82. 
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in  mind  the  liberal  construction,  that  commerce  with  foreign 
nations  means  commerce  between  citizens  of  the  United 
States  and  citizens  and  subjects  of  foreign  nations,  and  com- 
merce among  the  States  means  commerce  between  the  indi- 
vidual citizens  of  different  States,  there  still  remains  a  very- 
large  amount  of  commerce,  perhaps  the  largest,  which,  being 
trade  or  traffic  between  citizens  of  the  same  State,  is  beyond 
the  control  of  Congress. 

"When,  therefore.  Congress  undertake  to  enact  a  law 
which  can  only  be  valid  as  a  regulation  of  commerce,  it  is 
reasonable  to  expect  to  find  on  the  face  of  the  law,  or  from 
its  essential  nature,  that  it  is  a  regulation  of  commerce  with 
foreign  nations^  or  among  the  several  States,  or  with  the  In- 
dian tribes.  If  not  so  limited,  it  is  in  excess  of  the  power  of 
Congress.  If  its  main  purpose  be  to  establish  a  regulation 
applicable  to  all  trade,  to  commerce  at  all  points,  especially 
if  it  be  apparent  that  it  is  designed  to  govern  the  commerce 
wholly  between  citizens  of  the  same  State,  it  is  obviously 
the  exercise  of  a  power  not  confided  to  Congress. 

"  We  find  no  recognition  of  this  principle  in  the  chapter 
on  trade-marks  in  the  Revised  Statutes.  We  should  natu- 
rally look  for  this  in  the  description  of  the  class  of  persons 
who  are  entitled  to  register  a  trade-mark,  or  in  reference  to 
the  goods  to  which  it  should  be  applied.  If,  for  instance, 
the  statute  described  persons  engaged  in  commerce  be- 
tween the  different  States,  and  related  to  the  use  of  trade- 
marks in  such  commerce,  it  would  be  evident  that  Congress 
believed  it  was  acting  under  the  clause  of  the  Constitution 
which  authorizes  it  to  regulate  commerce  among  the  States. 
So  if,  when  the  trade-mark  has  been  registered.  Congress 
had  protected  its  use  on  goods  sold  by  a  citizen  of  one  State 
to  another,  or  by  a  citizen  of  a  foreign  State  to  a  citizen  of 
the  United  States,  it  would  be  seen  that  Congress  was  at 
least  intending  to  exercise  the  power  of  regulation  conferred 
by  that  clause  of  the  Constitution.  But  no  such  idea  is 
found  or  suggested  in  this  statute.  Its  language  is :  '  Any 
person  or  firm  domiciled  in  the  United  States,  and  any  cor- 
poration created  by  the  United  States,  or  of  any  State  or 


TRADE-MARKS.  446 

Territory  thereof,'  or  any  person  residing  in  a  foreign  coun- 
try, which  by  treaty  or  convention  affords  similar  privileges 
to  our  citizens,  may,  by  registration,  obtain  protection  for  his 
trade-mark.  Here  is  no  requirement  that  such  person  shall 
be  engaged  in  the  kind  of  commerce  which  Congress  is 
authorized  to  regulate.  It  is  a  general  declaration  that  any- 
body in  the  United  States,  or  anybody  in  any  other  country 
which  permits  us  to  do  the  like,  may,  by  registering  a  trade- 
mark, have  it  fully  protected.  So,  while  the  person  regis- 
tering is  required  to  furnish  '  a  statement  of  the  class  of 
merchandise,  and  the  particular  description  of  the  goods 
comprised  in  such  class,  by  which  the  trade-mark  has  been  or 
is  intended  to  be  appropriated,'  there  is  no  hint  that  the 
goods  are  to  be  transported  from  one  State  to  another,  or 
between  the  United  States  and  foreign  countries.  Section 
4939  is  intended  to  impose  some  restriction  upon  the  Com- 
missioner of  Patents  in  the  matter  of  registration ;  but  no 
limitation  is  suggested  in  regard  to  persons  or  property  en- 
gaged in  the  different  classes  of  commerce  mentioned  in  the 
Constitution.  The  remedies  provided  by  the  act  when  the 
right  of  the  owner  of  the  registered  trade-mark  is  infringed, 
are  not  confined  to  the  case  of  a  trade-mark  used  in  foreign 
or  interstate  commerce. 

"  It  is  therefore  manifest  that  no  such  distinction  is  found 
in  the  act,  but  that  its  broad  purpose  was  to  establish  a  uni- 
versal system  of  trade-mark  registration  for  the  benefit  of  all 
who  had  already  used  a  trade-mark,  or  who  wished  to  adopt 
one  in  the  future,  without  regard  to  the  character  of  the 
trade  to  which  it  was  to  be  applied,  or  the  residence  of  the 
owner,  with  the  solitary  exception  that  those  who  resided  in 
foreign  countries  which  extended  no  such  privileges  to  us 
were  excluded  from  them  here. 

"  It  has  been  suggested  that  if  Congress  has  power  to  regu- 
late trade-marks  used  in  commerce  with  foreign  nations  and 
among  the  several  States,  these  statutes  shall  be  held  valid 
in  that  class  of  cases,  if  no  further.  To  this  there  are  two 
objections :  Firsts  the  indictments  in  these  cases  do  not  show 
that  the  trade-marks  which  are  wrongfully  used  were  trade- 
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marks  used  in  that  kind  of  commerce.  Second^  while  it  may- 
be true  that  when  one  part  of  a  statute  is  valid  and  constitu- 
tional, and  another  part  is  unconstitutional  and  void,  the 
court  may  enforce  the  valid  part  where  they  are  distinctly 
separable,  so  that  each  can  stand  alone,  it  is  not  within  the 
judicial  province  to  give  to  the  words  used  by  Congress,  a 
narrower  meaning  than  they  are  manifestly  intended  to  bear, 
in  order  that  crimes  may  be  punished  which  are  not  de- 
scribed in  language  that  brings  them  within  the  constitu- 
tional power  of  that  body.  This  precise  point  was  decided 
in  United  States  v.  Reese.^  In  that  case  Congress  had  passed 
a  statute  punishing  election  officers  who  should  refuse  to  any 
person  lawfully  entitled  to  do  so  the  right  to  cast  his  vote  at 
an  election.  This  court  was  of  opinion  that,  as  regarded  the 
section  of  the  statute  then  under  consideration,  Congress 
could  only  punish  such  denial  when  it  was  on  account  of 
race,  color,  or  previous  condition  of  servitude." 

The  classification  of  commerce  as  internal  and  among  the 
States,  is  to  a  great  extent  arbitrary,  and  hinders  the  effectual 
exercise  of  the  power  even  as  it  regards  the  latter  object. 
For  as  uniformity  is  requisite,  and  Congress  cannot  cover  the 
whole  ground,  the  subject  is  relegated  to  the  several  States, 
which  follow  different  rules ;  and  a  contract  may  depend  for 
its  effect  on  whether  it  is  to  be  performed  on  the  right  or 
left  bank  of  the  Mississippi,  or  be  variously  interpreted  in 
Jersey  City  and  Brooklyn,  although  both  are  suburbs  of  New 
York.  Nor  is  this  all ;  the  State  and  national  tribunals  have 
no  common  standard,  and  questions  of  much  moment — as,  for 
instance,  whether  the  transfer  of  a  bill  of  exchange  or  prom- 
issory note  as  a  collateral  security  constitutes  a  negotiation 
for  value,  or  the  effect  of  an  insurance  against  fire  —  may  be 
differently  answered  by  a  State  and  Federal  tribunal  sitting  in 
the  same  locality  and  professing  to  administer  the  same  laws.^ 

1  92  U.  S.  214. 

2  Swift  V.  Tyson,  16  Peters,  1;  Carpenter  v.  The  Prov.  Ins.  Co.,  Id. 
495;  Watson  r.  Tarpley,  18  Howard,  517;  Gates  v.  The  National  Bank, 
100  U.  S.  245;  2  American  Leading  Cases  (5  ed.),  226,  229;  2  Leading 
Cases  in  Equity  (4  Am.  ed.),  83. 
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In  Gates  v.  The  National  Bank,^  the  rule  was  said  to  be  that 
"  while  the  Federal  courts  must  regard  the  laws  of  the  several 
States,  and  their  construction  by  the  State  courts  (except 
where  the  Constitution,  treaties,  or  statutes  of  the  United 
States  otherwise  provide),  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  in  cases 
where  applicable,  they  are  not  bound  by  the  decisions  of 
those  courts  upon  questions  of  general  commercial  law. 
Such  is  the  established  doctrine  of  this  court,  so  frequently 
announced  that  we  need  only  refer  to  a  few  of  the  leading 
cases  bearing  upon  the  subject."  ^ 

It  was  held  to  follow  that  in  determining  whether  the 
transfer  of  a  promissory  note  in  Alabama  as  security  for  an 
antecedent  debt  and  in  consideration  of  an  agreement  for 
forbearance  freed  the  note  from  equities,  the  Supreme  Court 
would  be  governed,  not  by  the  decisions  in  that  State,  but 
by  their  own  conception  of  the  doctrines  of  the  mercantile 
law.  So  in  The  Railroad  Co.  v.  The  National  Bank,^  the  plain- 
tiff was  held  to  be  a  holder  for  value,  although  he  had  taken 
the  note  in  suit  merely  as  a  collateral  for  a  pre-existing  ob- 
ligation and  was,  agreeably  to  the  authorities  in  New  York, 
whence  the  question  came,  liable  to  antecedent  equities.* 
Such  a  result  is  the  more  anomalous  because  the  federal 
courts  are  confessedly  bound  by  the  legislative  acts  of  the 
States  as  regards  their  purely  internal  commerce  and  all  con- 
tracts that  are  not  commercial ;  and  the  long-continued  ac- 
quiescence of  the  New  York  legislature  in  the  rule  laid  down 
by  Chancellor  Kent  in  Bay  v.  Coddington  "was  a  tacit  ratifica- 
tion which  rendered  it  not  less  obligatory  than  a  statute. 

In  considering  these  judgments  it  must  be  remembered 

1  100  U.^  S.  246. 

2  Swift  V.  Tyson,  16  Peters,  1;  Carpenter  v.  The  Prov.  Ins.  Co.,  Id. 
495;  Watson  v.  Tarpley,  18  Howard,  517;  see  The  Railroad  Co.  v.  Lock- 
wood,  17  Wallace,  357,  368;  Myrick  v.  The  Michigan  Central  R.  R.  Co., 
107  U.  S.  102;  Burgess  v.  Seligman,  107  Id.  20. 

»  102  U.  S. 

*  Bay  V.  Coddington,  5  Johnson's  Ch.  54;  20  Johnson,  637;  Rosa 
V.  Brotherson,  10  Wend.  86;  M'Bride  v.  The  Farmers'  Bank,  2  N.  Y. 
450,  454. 
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that,  agreeably  to  the  view  taken  by  the  same  tribunal,  the 
decision  of  a  court  of  last  resort  is  not  only  conclusive  on  the 
parties,  but  gives  the  rule  for  other  transactions  of  a  like 
kind,  and  is  in  effect  a  law  within  the  meaning  of  the  clause 
forbidding  the  States  to  impair  the  obligation  of  contracts.^ 
This  doctrine  has  hitherto  been  confined  to  the  interpretation 
of  statutes,  but  is  obviously  not  less  applicable  to  rules  laid 
down  judicially,  where  none  have  been  prescribed  by  the 
legislature.  Such  rules,  when  acquiesced  in  by  the  commu- 
nity and  tacitly  ratified  by  the  legislature,  are  as  much  laws 
as  if  they  were  formally  enacted.  The  various  courts  of 
last  resort  have  consequently,  under  our  system,  a  legislative 
functioA  which  is  not  less  real  than  that  of  Parliament  or 
Congress,  and  a  large  part  of  American  and  English  jurispru- 
dence consists  of  doctrines  which  have  been  evolved  in  the 
administration  of  justice,  and  enunciated  by  the  judges,  and 
have  become  binding  through  the  general  assent  which  gives 
custom  the  force  of  law.  No  method  can  be  more  beneficial ; 
but  it  should  not  be  so  used  as  to  transcend  the  limits  set  to 
the  government  as  a  whole,  or  carry  the  law-making  power  of 
the  judicial  branch  beyond  that  which  can  be  constitutionally 
exercised  by  the  legislature. 

The  Supreme  Court  of  the  United  States  may  well  lay 
down  rules  as  to  points  arising  under  the  Constitution,  but 
they  cannot  constitutionally  overrule  the  State  courts  as  to 
matters  which  are  exclusively  reserved  to  the  States.  Were 
Congress  to  regulate  the  transfer  of  promissory  notes,  the  act 
would  be  confessedly  invalid  ;  and  if  the  judgment  of  the 
Supreme  Court  as  to  what  constitutes  a  negotiation  for  value 
is  binding  on  the  subordinate  Federal  tribunals,  it  is  because 
they  may  be  compelled  to  obey  by  a  writ  of  error.  No  such 
compulsion  can  be  applied  to  the  State  tribunals  as  regards 
the  administration  of  commercial  law ;  and  the  decisions  of 
the  Supreme  Court,  so  far  as  that  is  concerned,  have  no 
greater  authority  than  those  of  the  Queen's  Bench  or  Ex- 
chequer. The  doctrine  of  Gates  v.  The  National  Bank  is 
therefore  objectionable,  not  only  as  an  assumption  of  power 

1  Thompson  v.  Perriue,  103  U.  S.  817. 
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over  the  internal  commerce  of  tlie  States  not  warranted  by 
the  Constitution,  but  in  bringing  the  Circuit  and  District 
Courts  of  the  United  States  into  discord  with  the  State  tri- 
bunals, which  cannot  depart  from  the  principles  which  they 
have  enunciated.  Such  a  course  tends  to  produce  a  con- 
flict of  laws  among  tribunals  sitting  in  the  same  locality, 
and  brings  the  administration  of  justice  into  disrepute,  by 
making  the  result  of  causes  depend  on  the  forum  where  they 
are  instituted.^ 

^  Whether  a  suit  shall  be  won  or  lost  consequently  turns  on  which  side 
of  the  street  it  is  brought,  and  a  plaintiff  may,  by  taking  a  nonsuit  after 
the  presiding  judge  has  charged  the  jury  adversely,  and  crossing  the  street, 
obtain  the  judgment  which  would  have  been  given  against  him  had  he  re- 
mained. See  The  Manhattan  Ins.  Co.  v.  Broughton,  109  U.  S.  121 ;  The 
Railroad  Co.  v.  The  National  Bank,  2  Id.  29 ;  McBride  v.  The  Farmers* 
Bank,  26  N.  Y.  450,  4.54;  Brooke  v.  The  New  York  &  Lake  Erie  R.  R.  Co., 
108  Penn.  539;  Petrie  v.  Clark,  11  S.  &  R.  377;  Goodman  u.  Simonds,  20 
Howard,  343,  370;  2  Leading  Cases  in  Equity,  83,  86  (4  Am.  ed.);  2  Amer- 
ican Leading  Cases,  222  (5  ed.).  The  case  of  the  Railroad  Co.  v.  The  Na- 
tional Bank,  102  U.  S.  14,  is  a  striking  instance  of  an  anomaly  which,  so 
far  as  I  am  aware,  is  unprecedented.  A  note  made  by  a  railroad  com- 
pany and  indorsed  by  its  officers  with  the  view  of  raising  money,  was  placed 
in  the  hands  of  a  note-broker  for  sale.  He  pledged  it  as  security  for  a 
pre-existing  debt  to  a  National  Bank.  Suit  having  been  brought  by  the 
bank  against  the  indorsers  in  the  Supreme  Court  of  New  York,  it  was 
held  that  the  note  was  not  negotiated  for  value,  and  that  the  bank  could 
only  recover  $601  which  the  railroad  company  owed  the  broker.  This 
amount  was  paid  and  the  judgment  satisfied;  and  the  bank  then  instituted 
proceedings  in  the  same  city  against  the  railroad  company  in  the  Circuit 
Court  of  the  United  States.  It  was  argued  for  the  defence  that  as  the 
principle  had  been  determined  by  the  Supreme  Court  of  New  York  in 
an  action  on  the  same  instrument  and  between  the  same  parties,  or  per- 
sons who  were  in  privity  with  them,  it  was  res  adjudicata,  and  moreover 
that  since  the  note  was  made  and  negotiated  in  New  York,  it  should  be 
governed  by  the  law  of  that  State  as  defined  by  an  unbroken  chain  of 
decisions  reaching  through  more  than  fifty  years.  This  contention  was 
overruled  in  the  Circuit  Court  and  by  the  Supreme  Court  of  the  United 
States,  which  held  that  in  their  opinion,  and  agreeably  to  the  English 
authorities ;  the  transfer  was  for  value,  and  the  decision  of  the  New  York 
courts  must  be  disregarded.  Although  one  of  the  reasons  assigned  for  this 
conclusion  was  that  the  commercial  law  should  be  uniform  throughout  the 
country,  the  effect  was  the  reverse,  — to  produce  a  conflict  of  laws  in  New 
York,  Pennsylvania,  Ohio,  and  the  other  States,  where  the  courts  adhere 
VOL.  I.  —  29 
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The  question,  What  the  power  to  regulate  commerce  in- 
cludes, is,  as  we  have  seen,  complicated  with  another.  How 
far  does  it  extend  ?  and  both  were  considered  with  rare  ability 
in  Gibbons  v.  Ogden.  The  argument  that,  as  the  desire  to 
prevent  conflict,  and  promote  the  certainty  and  uniformity 
which  are  not  ordinarily  found  where  there  are  two  masters, 
was  the  chief  motive  for  conferring  the  power  to  regulate 
commerce,  the  authority  of  Congress  must  be  exclusive,  is,  as 
Chief-Justice  Marshall  intimated,  cogent,  and  would  be  incon- 
trovertible if  the  various  operations  of  commerce  were,  like 
the  wheels  of  a  watch,  so  closely  related  that  one  could  not 
be  touched  without  affecting  all.  It  would  be  absurd  and 
repugnant  to  conceive  of  two  different  intelligences  as  adjust- 
ing the  works  of  a  chronometer  or  governing  the  movements 
of  the  solar  system.     If,  however,  the  power  itself  is,  as  the 

to  the  doctrine  of  Bay  v.  Coddington,  and  cannot  consistently  shift  their 
ground  in  obedience  to  the  dictates  of  a  co-ordinate  tribunal  which  accord- 
ing to  the  theory  of  the  Constitution  should  follow  them  in  all  that  relates 
to  non-commercial  contracts  and  internal  commerce.  M'Bride  v.  The 
Farmers'  Bank,  26  N.  Y.  450,  554 ;  Roxborough  v.  Messick,  6  Ohio  St. 
455,  457  ;  Brooke  v.  The  New  York  &  Erie  R.  R.  Co.,  108  Penn.  539. 
The  law  may  well  change  with  a  change  of  place,  because  the  needs  of 
different  localities  are  not  necessarily  the  same ;  but  discordant  rules  in 
the  same  locality  tend  to  moral  as  well  as  legal  disorder,  by  giving  astute 
practitioners  an  advantage  over  their  more  scrupulous  brethren  and 
enabling  designing  men  to  make  contracts  which  are  understood  in  one 
sense  and  interpreted  in  another.  I  may  add  that  the  effect  of  a  bare 
transfer  of  a  note  as  collateral  security  for  an  antecedent  debt  came 
before  the  Supreme  Court  of  the  United  States  for  the  first  time  in  The 
Railroad  Co.  v.  The  National  Bank,  because  in  all  the  previous  instances 
the  note  was  taken  in  payment  or  with  an  express  or  implied  agreement 
for  forbearance;  there  was  therefore  the  less  reason  for  subverting  the  law 
of  New  York  by  a  judicial  edict  which  affected  the  internal  commerce  of 
the  State,  and  would  have  been  void  if  made  by  Congress.  Goodman  v. 
Simonds,  20  Howard,  343,  370.  As  Swan,  J.,  observed  in  Roxborough 
V.  Messick,  6  Ohio  St.  455,  457,  "  All  that  is  said  in  Blanchard  v.  Stephins, 
3  Cushing,  168,  and  Porrier  v.  Morris,  2  E.  &  Bl.  89,  in  regard  to  the 
rule  to  be  adopted  when  negotiable  paper  is  taken  as  collateral  security 
'for  a  precedent  debt  is  obiter  and  does  not  sanction  the  idea  that  the 
creditor  receiving  such  collateral  must  be  treated  as  a  holder  for  value 
where  there  is  no  agreement  to  wait  on  the  prior  debt  or  forego  any  other 
right." 
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Chief-Justice  declared,  a  unit,  the  subject  over  which  it  ex- 
tends consists  of  distinct  and  several  parts;  and  while  the 
common  good,  which  is  the  peculiar  object  of  the  government 
of  the  United  States,  requires  that  some  of  these  should  obey 
a  uniform  rule,  others  may  conveniently  be  regulated  with  a 
view  to  local  needs  and  circumstances.^ 

If  a  chief-justice  of  the  United  States  should  not  be  a  poli- 
tician, in  the  unworthy  sense  in  which  the  term  is  used  in  the 
United  States,  he  should  still  in  an  eminent  degree  possess 
the  broad  and  comprehensive  outlook  of  a  statesman  ;  and 
Marshall  was  not  less  fortunate  in  this  than  in  the  other  re- 
quirements of  his  office.  He  accordingly  refrained  from 
following  the  deduction  of  Mr.  Webster  to  its  logical  result, 
and  limited  himself  to  the  irrefragable  proposition  that  the 
power  to  regulate  commerce  includes  that  of  establishing 
rules  for  navigation,  and  that  when  Congress  have  in  the 
exercise  of  this  power  laid  down  such  a  rule,  a  contrary 
or  inconsistent  rule  founded  on  State  authority  will  be  in- 
valid. This  was  the  point  actually  determined  in  Gibbons 
v.  Ogden,2  and  is  the  only  one  for  which  it  can  be  authorita- 
tively cited. 

We  may  therefore  infer  that  the  existence  of  the  power  in 
Congress  to  regulate  commerce,  does  not  necessarily  preclude 
the  exercise  of  the  same  power  by  a  State  on  points  which 
Congress  have  left  untouched. ^  Accordingly,  Congress,  as 
far  back  as  1798,  declared  that  the  existing  State  laws  with 
reference  to  pilots,  and  such  laws  as  the  States  might  enact 
on  the  same  subject,  should  be  valid  until  further  provision 
was  made  by  Congress.  It  has  justly  been  remarked  that 
this  act  virtually  recognizes  the  right  of  a  State  to  legislate 
with  reference  to  matters  which,  though  concerning  com- 
merce, depend  on  local  considerations,  so  long  as  the  General 
Government  refrains  from  legislating ;  because  if  the  inten- 

1  Gilman  v.  Philadelphia,  3  Wallace,  713,  727. 

^  9  Wheaton,  1  ;  Morgan  v.  Louisiana,  118  U.  S.  455,  465;  Packet  Co. 
t?.  Catlettsburg,  105  Id.  559,  562. 

8  Escanaba  v.  Chicago,  107  U.  S.  687;  Mobile  v.  Kimball,  102  Id. 
691;  Gilman  v.  Philadelphia,  3  Wallace,  713,  727. 
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tion  of  the  Constitution  was  to  take  the  whole  and  every 
part  of  the  commercial  power  from  the  States  and  vest  it 
exclusively  in  the  national  government,  Congress  could  not 
authorize  the  States  to  do  what  the  Constitution  had  im- 
pliedly forbidden,  and  because  if  Congress  can  legitimate  an 
invalid  State  law  by  adopting  it,  —  which  seems  questionable, 
—  they  cannot  adopt  laws  that  have  not  been  enacted,  and 
which  exist  only  in -anticipation.  Such  a  course  would  be  a 
virtual  abdication  in  favor  of  the  States,  unauthorized  by  the 
Constitution,  and  contrary  to  its  manifest  intent. 

The  point  arose  in  Cooly  v.  The  Port  Wardens  of  Philadel- 
phia,^ and  was  decided  favorably  to  the  States,  Curtis,  J., 
saying  that  if  pilot  laws  were  regulations  of  commerce,  still 
the  power  to  regulate  commerce  operated  on  different  sub- 
jects, some  of  which  required  a  uniform  rule,  while  others 
might  properly  be  governed  by  rules  varying  with  the  locality ; 
that  with  regard  to  the  latter  class,  if  Congress  did  not 
occupy  the  field  of  legislation,  it  remained  open  to  the  States, 
and  in  the  case  before  the  court,  Congress  had  expressly 
left  the  way  clear  for  State  legislation  ;  that  the  question 
whether  the  approach  to  a  harbor  was  such  as  to  require  a 
pilot,  might  more  properly  than  most  others  be  left  to  a  local 
legislature  having  direct  and  accurate  means  of  information. 
The  case  was  one  where  the  safe  and  successful  prosecution 
of  trade  would  be  endangered  if  the  States  could  not  act  in 
the  absence  of  national  legislation.  The  question  turns, 
agreeably  to  this  decision,  on  whether  the  subject-matter 
admits  of  local  regulation,  or  requires  a  general  and  uniform 
system.  Where  uniformity  is  essential,  the  rule  must  be  pre- 
scribed by  Congress  ;  but  the  case  is  obviously  different  ^vhere 
the  law  should  be  moulded  to  suit  the  varying  needs  and 
circumstances  of  each  locality.^  The  lights  which  vessels 
must  carry,  what  signals  they  should  display,  how  emigrants 
should  be  fed  while  on  board,  and  all  that  relates  to  the 
shipping  and  control   of  seamen,  depend  on  considerations 

1  12  Howard,  299. 

2  Escanaba  v.   Chicago,  107   U.    S.  687;  Oilman  v.   Philadelphia,  3 
WaUace,  713. 
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which  are  presumably  the  same  whether  the  voyage  termi- 
nates at  New  Orleans  or  New  York,  and  ought  to  be  gov- 
erned by  some  general  rule  which  can  only  be  laid  down  by 
Congress.  What,  if  any,  means  shall  be  adopted  to  improve 
the  navigation  of  a  bay  or  river,  and  whether  vessels  shall 
be  required  to  take  a  pilot  in  entering  or  leaving  a  port,  are 
questions,  on  the  other  hand,  which,  so  long  as  Congress  does 
not  think  fit  to  legislate,  may  properly  be  determined  by  the 
local  legislatures.^ 

Pilotage  is,  nevertheless,  like  every  other  incident  to  naviga- 
tion, subject  to  the  control  of  Congress;  and  if  they  legislate, 
a  State  law  which  is  at  variance  with  the  rule  so  prescribed, 
will  be  suspended  so  long  as  the  act  of  Congress  is  in  force.^ 
For  like  reasons,  a  town  or  city  may  prescribe  at  what  points 
within  its  limits  vessels  shall  be  moored  for  the  purpose  of 
landing  or  receiving  freight  and  cargoes,  and  such  an  ordi- 
nance will  not  be  set  aside  unless  it  is  manifestly  unreasona- 
ble, or  fetters  interstate  or  foreign  commerce.^ 

In  the  Passenger  Cases,*  a  State  law  authorizing  the  Health 
0£Bcers  of  New  York  to  demand  and  recover  a  certain  sum 
from  the  master  of  every  vessel  arriving  at  that  port  for  each 
steerage  passenger,  to  be  applied  to  the  construction  and  sup- 
port of  a  marine  hospital,  was  held  to  be  in  the  former  class 
and  invalid  as  a  regulation  of  commerce  at  variance  with  the 
power  vested  in  Congress.  A  majority  of  the  judges  were 
also  of  opinion  that  the  importation  of  passengers  is  a  com- 
mercial function  exclusively  under  the  control  of  Congress, 
which  the  States  can  neither  tax  nor  make  the  subject  of 
police  regulations. 

So  an  act  of  assembly  requiring  the  cargoes  of  sea-going 
vessels  to  be  surveyed  immediately  after  their  arrival,  and  a 
list  prepared  of  all  goods  on  board  that  have  been  damaged 

1  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  204;  Morgan 
V.  Louisiana,  118  Id.  455,  465. 

2  Spraigue  v.  Thompson,  118  U.  S.  90. 

«  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559;  Morgan  v.  Louisiana, 
118  Id.  455,  465. 
*  7  Howard,  283. 
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during  the  voyage,  not  as  a  measure  of  police  or  sanitary 
precaution,  but  to  furnish  official  evidence  to  the  parties 
interested,  and,  where  the  goods  are  perishable,  as  a  pre- 
liminary step  towards  an  order  of  sale,  is  a  regulation  of 
commerce  which  cannot  be  enforced  consistently  with  the 
Constitution  of  the  United  States.^ 

The  question  is  the  more  complicated  because,  as  Mar- 
shall, C.-J.,  said  in  Gibbons  v,  Ogden,  "  there  is  an  immense 
mass  of  legislation  which  embraces  everything  within  the 
territory  of  a  State  not  surrendered  to  the  General  Govern- 
ment, which  can  be  most  advantageously  exercised  by  the 
States  themselves,  —  inspection  laws,  quarantine  laws,  health 
laws  of  every  description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  State  ;  and  those  which  respect  turn- 
pike-roads and  ferries  are  component  parts  of  the  mass.  .  .  . 
No  direct  power  over  these  objects  is  granted  to  Congress, 
and  consequently  they  remain  subject  to  State  legislation."  2 
Bridges  may  be  added  to  the  above  list,  as  being,  like  ferries, 
the  connecting  links  of  highways  and  essential  to  their 
usefulness.^ 

There  are,  as  these  remarks  indicate,  numerous  instances 
where  powers  which  belong  to  this  class  and  are  essential  to 
the  welfare  of  society  —  as,  for  instance,  the  power  to  tax,  to 
regulate  internal  traffic,  to  preserve  health  and  maintain  order 
—  cannot  be  exercised  without  affecting  commerce  among  the 
States  and  with  foreign  nations,  but  where  the  States  may 
nevertheless  adopt  such  measures  as  are  requisite,  even  where 
these  are  not  distinguishable  from  measures  that  might  as  ap- 
propriately be  employed  for  the  regulation  of  commerce.'* 

As  Chief-Justice  Marshall  remarked  in  Gibbons  v.  Ogden, 
*'  the  use  of  like  means  to  carry  distinct  powers  into  effect 

1  Foster  v.  New  Orleans,  94  U.  S.  246. 

2  Gibbons  v.  Ogden,  9  Wheaton,  1 ;  Gilman  v.  Philadelphia,  3  Wallace, 
713,  722. 

8  Gilman  v.  Philadelphia,  3  Wallace,  713,  726;  Cardvvell  u.  The  Bridge 
Co.,  113  U.  S.  205,  208;  The  People  v.  The  Saratoga  R.  R.  Co.,  15  W^end. 
113,  133. 

*  Gilman  v.  Philadelphia,  3  Wallace,  713, 726,  730;  Morgan  v.  Louisi- 
ana, 118  U.  S.  455,  465. 
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will  not  render  the  powers  identical,  and  an  enumerated 
power  may  be  exercised  through  any  appropriate  means,  al- 
though the  same  means  would  be  equally  appropriate  to 
some  other  power  that  has  been  withheld  ; "  and  although 
this  was  said  of  the  powers  conferred  on  the  General  Govern- 
ment, it  is  not  less  true  of  those  reserved  to  the  States. 

A  ship  is  an  instrument  of  commerce,  and  therefore  subject 
to  regulation  by  Congress.  But  it  may  also  be  indirectly  a 
means  of  introducing  an  infectious  disease,  and  may,  as  such, 
come  within  the  operation  of  the  health  laws  or  sanitary  re- 
gulations of  a  State.  It  is  also  possible  to  conceive  of  it  as  a 
scene  of  riot  and  debauchery,  or  as  a  place  of  resort  or  con- 
cealment for  persons  of  desperate  and  abandoned  character, 
and  as  such  it  may  properly  be  subjected  to  the  supervision 
of  the  police.  And  the  rules  established  for  these  purposes 
will  not  be  invalid  because  they  incidentally  conduce  to  the 
regulation  of  commerce,  or  might  have  been  appropriately 
used  for  that  object  by  Congress.^ 

In  Morgan  v,  Louisiana  a  State  law  providing  that  any 
vessel  ascending  the  Mississippi  should  on  arriving  at  the 
quarantine  station  below  New  Orleans  be  inspected  by  the 
resident  physician  and  receive  a  certificate  of  her  sanitary 
condition,  and  should  thereafter  pay  a  fee,  varying  with  her 
size  and  rig,  which  should  be  used  for  defraying  quarantine 
expenses,  was  sustained,  as  falling  within  the  above  principles. 
The  sum  so  exacted  was  not,  in  the  opinion  of  the  court,  a 
tax  in  the  proper  sense  of  the  term,  nor  was  it  a  regulation  of 
commerce,  although  it  might  incidentally  affect  commerce  ;  it 
was  a  fee  or  compensation  for  a  necessary  and  proper  use  of 
the  police  power  which  is  inherent  in  the  States  and  may  be 
exercised  by  them,  unless  it  conflicts  with  some  constitutional 
act  of  Congress.  A  State  may  accordingly,  as  this  decision 
indicates,  establish  a  quarantine  for  vessels  arriving  from 
abroad,  and  forbid  the  passengers  and  crew  to  land  until  their 
sanitary  condition  has  been  ascertained  by  inspection,  or  may 
require  the  master  of  the  ship  to  report  the  names,  age,  and 
last  place  of  abode  or  residence  of  the  persons  on  board,  under 

1  Morgan  v.  Louisiana,  118  U.  S.  455,  464. 
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penalty  of  fine  and  imprisonment.  The  latter  point  was  ad- 
judged in  the  City  of  New  York  v.  Miln,^  by  a  divided  court, 
on  the  ground  that  if  the  rule  in  question  might  have  been 
established  as  a  means  of  regulating  commerce,  it  was  not 
less  an  appropriate  measure  of  police,  and  consequently  within 
the  jurisdiction  of  the  State. 

The  same  principle  was  applied  in  the  License  Cases^  which 
arose  under  laws  passed  by  Massachusetts,  New  Hampshire, 
and  Rhode  Island,  forbidding  the  sale  of  spirituous  liquors  in 
less  quantities  than  twenty-eight  gallons  without  a  license 
from  the  State.  In  one  of  these  cases  the  sale  was  of  French 
brandy  purchased  by  the  defendant  from  the  original  im- 
porter in  a  sister  State ;  in  another  of  them  the  defendant 
had  been  fined  for  selling  a  barrel  of  gin  in  New  Hampshire 
which  he  had  bought  in  Boston,  and  carried  by  sea  to  Ports- 
mouth in  a  vessel  licensed  by  the  United  States.  The  law 
was  held  valid  in  both  instances  as  a  sanitary  regulation  or 
police  measure  which  did  not  conflict  with  any  statute  passed 
by  Congress.  Chief- Justice  Taney  said  that  goods  which 
have  been  sold  by  the  importer  cease  to  be  a  part  of  foreign 
commerce  and  pass  under  the  dominion  of  the  State,  and 
that  the  statutes  passed  by  Congress  under  the  power  to 
regulate  commerce  among  the  States  only  concern  the  vessel, 
and  do  not  include  the  cargo. 

It  is  established,  in  conformity  to  the  above  principles,  that 
a  State  may  legislate  as  regards  persons  and  things  within 
her  jurisdiction,  although  the  statute  operates  indirectly  on 
foreign  or  interstate  commerce,  unless  Congress  has  laid 
down  some  rule  with  which  the  measure  adopted  by  the 
State  would  clash  ;2  and  an  act  prescribing  the  charges  of 
warehouses  may  consequently  be  valid,  although  they  are 
used  for  the  unlading,  storage,  and  shipment  of  goods  on  the 
way  to  other  States  or  countries  ;  and  the  regulation  inci- 
dentally affects  interstate  or  foreign  commerce.^ 

A  State  law  giving  the  right  to  compensation  for  deaths 
caused  by  negligence  may  in  like  manner  be  enforced  by  the 

1  11  Peters,  102.  '  Oilman  v.  Philadelphia,  3  Wallace,  713,  730. 

2  5  Howard,  504.  *  Munn  v.  Illinois,  94  U.  S.  114. 
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representatives  of  the  deceased,  although  he  was  at  the  time 
of  the  accident  on  board  a  vessel  plying  between  different 
States  and  on  a  navigable  river  subject  to  the  control  of 
Congress.^  So  a  law  regulating  warehouses  is  not  invalid 
because  they  are  used  as  places  of  deposit  or  safe  keep- 
ing for  goods  which  form  a  part  of  the  sum  of  interstate 
commerce,  and  are  on  their  way  to  a  sister  State.^  And  as 
the  purely  internal  commerce  of  a  State  is  not  within  the 
power  of  Congress,  the  legislature  may  regulate  the  rates 
for  freight  or  passage  from  one  part  of  the  State  to  another, 
although  the  cost  of  carriage  through  or  into  the  State  is 
thereby  enhanced  or  lessened.^  But  contracts  for  the  trans- 
portation of  goods  or  passengers  from  one  point  in  the 
United  States  to  another,  are  under  the  control  of  Congress, 
unless  both  points  lie  within  a  State ;  and  if  they  do  not,  any 
State  legislation  which  affects  the  transit  as  a  whole,  or 
precludes  the  carrier  and  the  forwarder  from  agreeing  on 
such  rates  for  freight  or  passage  as  they  think  proper,  will 
be  invalid,  although  it  relates  in  terms  to  so  much  only  of 
the  voyage  or  journey  as  passes  through  the  State  and  might, 
were  that  all,  be  governed  by  her  laws.*  Such  a  transit  is  a 
unit  and  national,  and  a  State  cannot  by  treating  the  part 
within  her  lines  as  several,  acquire  jurisdiction  over  the  whole. 
The  power  to  open  and  construct  highways  stands  on  like 
grounds  with  the  police  power,  as  being  necessarily  and 
under  ordinary  circumstances  vested  in  the  States,  and 
carrying  with  it  the  right  to  do  all  that  is  requisite  for  its 
effectual  exercise.  Although  bridges  over  navigable  rivers 
may  incidentally  impede  navigation,  they  are  still  the  con- 
necting links  without  which  highways  cannot  be,  in  the  full 
sense  of  the  term,  thoroughfares ;  and  the  local  authorities 
can  better  judge  of  their  necessity  and  direct  the  manner  in 
which  they  shall  be  built  and  regulated  than  can  the  Gen- 

1  Sherlock  v.  Ailing,  93  U.  S.  99  ;  The  Harrisburgh,  119  Id.  199. 
«  Munn  V.  Illinois,  94  U.  S.  113. 

8  Peik  V.  The  Chicago  R.  R.  Co.,  94  U.  S.  164;  The  Chicago  R.  R. 
Co.  V.  Quincy  R.  R.,  Id.  155. 

*  Wabash  R.  R.  Co.  v.  Illinois,  118  U.  S.  557;  ante,  p.  430. 
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eral  Government,  which  has  neither  time  nor  opportunity 
for  such  details.  It  is  therefore  eminently  a  case  where 
centralization  would  be  injurious,  and  the  initiative  should 
be  left  to  the  States ;  especially  as  Congress  may  require  the 
structure  to  be  altered  or  removed  if  it  proves  injurious  to 
navigation .1  Ferries  stand  in  the  same  category  as  bridges, 
as  affording  a  means  of  passage  across  rivers  and  intended 
to  surmount  the  obstacle  which  they  present,  and  are  con- 
sequently subject  to  State  legislation,  even  when  they  afford 
the  means  of  communication  between  different  States,  and 
although  the  boat  or  vessel  is  enrolled  and  registered,  and 
has  been  inspected  under  the  acts  of  Congress.^  As  was 
declared  in  Conway  v.  Taylor,  the  authority  to  establish  and 
regulate  ferries  is  not  included  in  the  power  of  the  Federal 
Government  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  and  with  the  Indian  tribes,  has 
always  been  exercised  by  the  States,  and  is  undoubtedly  a 
part  of  the  immense  mass  of  undelegated  powers  reserved  to 
the  States  respectively. 

In  Chilvers  v.  The  People  a  ferry  was  accurately  defined 
as  a  public  highway  or  thoroughfare  across  a  stream  of  water 
by  boat  instead  of  by  bridge ;  and  it  was  held  that  the  fee 
exacted  by  a  State  or  city  for  the  grant  of  such  a  privilege 
is  but  the  price  paid  for  the  grant  of  a  franchise  or  public 
riglit  conferred  on  an  individual. 

Ferries  across  a  river  or  channel  which  divides  two  or 
more  States  are  nevertheless  a  means  of  interstate  commerce 
which  may  be  regulated  by  Congress,  and  cannot  be  sub- 
jected to  any  State  tax  or  regulation  that  will  operate  as  a 
charge  or  restriction  on  the  intercourse  among  the  States, 
which,  agreeably  to  the  Constitution,  must  be  untrammelled 
by  any  laws  that  are  not  imposed  by  Congress.^     But  they 

*  Escanaba  v.  Chicago,  107  U.  S.  687;  Gilman  ».  Philadelphia,  3  Wal- 
lace, 713. 

2  Conway  v.  Taylor's  Ex.,  1  Black,  603;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  214;  Fanning  v.  Gregoire,  16  Howard,  524; 
Wiggins  V.  St.  Louis,  102  111.  560;  Chilvers  v.  The  People,  11  Mich.  43. 

8  St.  Louis  V.  The  Ferry  Co.,  11  Wallace,  432;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  216. 
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are  none  the  less  subject  to  the  police  power  of  the  States 
and  to  such  reasonable  charges  as  will  repay  the  cost  incident 
to  carrying  it  into  effect.^ 

Rivers  are  a  means  alike  of  internal,  interstate,  and  for- 
eign commerce,  and  may  consequently  be  regulated  both 
by  the  States  and  by  the  General  Government,  —  subject, 
nevertheless,  to  the  general  principle  that  a  State  may  not 
adopt  any  course  which  is  at  variance  with  the  laws  made  by 
Congress,  or  that  will  injuriously  affect  trade  with  her  sister 
States  or  foreign  nations.^  It  follows  that  while  the  United 
States  may  improve  the  navigation  of  a  bay  or  river  by  re- 
moving bars  or  shoals,  or  turning  the  whole  force  of  the 
current  into  a  single  channel,  the  right  is  not  exclusive,  and 
may  be  exercised  concurrently  by  the  State.^  It  was  accord- 
ingly held  in  the  case  last  cited  that  the  State  of  Alabama 
might  tax  the  city  of  Mobile  for  the  improvement  of  the  bay 
or  harbor  on  which  it  is  situated,  although  the  effect  was  to 
charge  the  city  with  the  entire  expense  of  an  improvement 
in  which  the  whole  State  was  interested.  The  improvement 
of  harbors  and  bays,  and  of  the  navigable  rivers  flowing  into 
them,  is  within  the  power  of  Congress  over  commerce ;  but 
so  long  as  Congress  does  not  see  fit  to  act,  the  way  is  open 
to  the  States. 

"  The  objection  that  the  law  of  the  State,  in  authorizing 
the  improvement  of  the  harbor  of  Mobile,  trenches  upon  the 
commercial  power  of  Congress,  assumes  an  exclusion  of  State 
authority  from  all  subjects  in  relation  to  which  that  power 
may  be  exercised,  not  warranted  by  the  adjudications  of  this 
court,  notwithstanding  the  strong  expressions  used  by  some 
of  its  judges.  That  power  is  indeed  without  limitation.  It 
authorizes  Congress  to  prescribe  the  conditions  upon  which 
commerce  in  all  its  forms  shall  be  conducted  between  our 
citizens  and  the  citizens  or  subjects  of  other  countries,  and 
between   the   citizens  of  the  several  States,  and   to   adopt 

1  The  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  216. 
2,  The  People  v.  The  Saratoga  R.  R.  Co.,  15  AVend.  113,  132. 
8  South   Carolina  y..  Georgia,  93  U.  S.  4;  The  County  of  Mobile  v. 
Kimball,  102  U.  S.  696. 
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measures  to  promote  its  growth  and  insure  its  safety.  And 
as  commerce  embraces  navigation,  the  improvement  of  har- 
bors and  bays  along  our  coast,  and  of  navigable  rivers  within 
the  States  connecting  with  them,  falls  within  the  power. 
The  subjects,  indeed,  upon  which  Congress  can  act  under 
this  power  are  of  infinite  variety,  requiring  for  their  suc- 
cessful management  different  plans  or  modes  of  treatment. 
Some  of  them  are  national  in  their  character,  and  admit 
and  require  uniformity  of  regulation,  affecting  alike  all  the 
States ;  others  are  local,  or  are  mere  aids  to  commerce,  and 
can  only  be  properly  regulated  by  provisions  adapted  to 
their  special  circumstances  and  localities.  Of  the  former 
class  may  be  mentioned  all  that  portion  of  commerce  with 
foreign  countries,  or  between  the  States,  which  consists  in 
the  transportation,  purchase,  sale,  and  exchange  of  com- 
modities. Here  there  can  of  necessity  be  only  one  system 
or  plan  of  regulation,  and  that  Congress  alone  can  prescribe. 
Its  non-action  in  such  cases  with  respect  to  any  particu- 
lar commodity  or  mode  of  transportation,  is  a  declaration  of 
its  purpose  that  the  commerce  in  that  commodity  or  by 
that  means  of  transportation  shall  be  free.  There  would 
otherwise  be  no  security  against  conflicting  regulations  of 
different  States,  each  discriminating  in  favor  of  its  own 
products  and  citizens,  and  against  the  products  and  citizens 
of  other  States.  And  it  is  a  matter  of  public  history  that 
the  object  of  vesting  in  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  States,  was 
to  insure  uniformity  of  regulation  against  conflicting  and 
discriminating  State  legislation. 

"Of  the  class  of  subjects  local  in  their  nature,  or  in- 
tended as  mere  aids  to  commerce,  which  are  best  provided 
for  by  special  regulations,  may  be  mentioned  harbor  pilot- 
age, buoys,  and  beacons  to  guide  mariners  to  the  proper 
channel  in  which  to  direct  their  vessels. 

*'  The  improvement  of  harbors,  bays,  and  navigable  rivers 
within  the  States  falls  within  this  last  category  of  cases. 
The  control  of  Congress  over  them  is  to  insure  freedom  in 
their  navigation,  so  far  as  that  is  essential  to  the  exercise  of 
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its  commercial  power.  Such  freedom  is  not  encroached  upon 
by  the  removal  of  obstructions  to  their  navigability  or  by 
other  legitimate  improvement.  The  States  have  as  full  con- 
trol over  their  purely  internal  commerce  as  Congress  has 
over  commerce  among  the  several  States  and  with  foreign 
nations ;  and  to  promote  the  growth  of  that  internal  com- 
merce and  insure  its  safety  they  have  an  undoubted  right  to 
remove  obstructions  from  their  harbors  and  rivers,  deepen 
their  channels,  and  improve  them  generally,  if  they  do  not 
impair  their  free  navigation  as  permitted  under  the  laws  of 
the  United  States,  or  defeat  any  system  for  the  improvement 
of  their  navigation  provided  by  the  General  Government. 
Legislation  for  the  purposes  and  within  the  limits  mentioned 
does  not  infringe  upon  the  commercial  power  of  Congress, 
and  so  we  hold  that  the  act  of  the  State  of  Alabama  of  Feb. 
16,  1867,  to  provide  for  the  improvement  of  the  river,  bay, 
and  harbor  of  Mobile,  is  not  invalid."  ^ 

It  has  been  decided  on  like  grounds  that  Massachusetts 
may  well  enact  that  lumber  driven  or  floated  down  the 
Connecticut  River  shall  be  formed  into  rafts  and  be  in  the 
charge  of  some  competent  person  while  passing  through  her 
borders,  although  the  Connecticut  flows  through  several 
States,  and  the  lumber  in  question  comes  from  Vermont,  and 
is  on  its  way  to  the  sea.^ 

The  right  to  impose  such  duties  as  are  absolutely  necessary 
for  their  inspection-laws  is  reserved  to  the  States  by  the  Con- 
stitution, and  a  State  may  consequently  provide  that  her  pro- 
ducts shall  be  examined  as  to  quantity,  quality,  and  weight 
before  exportation,  to  insure  excellence,  or  as  a  guaranty 
against  fraud  ;3  but  the  authority  thus  conferred  does  not 
include  passengers,  or  warrant  an  enactment  that  they  shall 
be  inspected  before  landing,  and  a  fee  paid  to  the  officer 
by  whom  the  duty  is  performed.* 

Although  corporations  are  artificial  persons  and  not  within 

iThe  County  of  Mobile  v.  Kimball,  102  U.  S.  696. 
2  Harrigan  v.  The  Connecticut  River  Lumber  Co.,  129  Mass.  589. 
«  Turner  v.  Maryland,  107  U.  S.  38;  Gibbons  v.  Ogden,  9  Wheaton,  1. 
4  The  People  v.  Compagnie  Ge'nerale,  107  U.  S.  59. 
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the  clause  "that  the  citizens  of  each  State  shall  enjoy  the 
rights,  privileges,  and  immunities  of  the  citizens  of  the  sev- 
eral States,"  and  a  State  may  prescribe  the  terms  on  which 
companies  chartered  by  other  States  shall  transact  business 
within  her  limits,^  it  cannot  debar  them  from  entering  into 
contracts  for  the  prosecution  of  the  interstate  or  foreign 
commerce  which  is  equally  entitled  to  protection  and  beyond 
State  control,  whether  it  is  carried  on  by  individuals  or  bodies 
corporate.^ 

1  Paul  V.  Virginia,  8  Wallace,  168;  ante,  p.  27 Q,  post,  p.  476. 

2  Cooper  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727;  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196. 
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Regulation  of  Commerce  (continued).  —  Relation  of  State  Taxation  to  the 
Regulation  of  Commerce.  —  State  Police  Power.  —  Products  of  other 
States.  —  Immigration.  —  Interstate  Commerce.  —  States  may  not  so 
regulate  Internal  as  to  affect  interstate  Transportation  of  Freight  or 
Passengers.  —  Short  and  Long  Haul.  —  Policies  of  Insurance.  —  Bills 
of  Exchange.  —  Bills  of  Lading.  —  Corporations  chartered  by  other 
States. 

Taxation  and  the  power  to  regulate  commerce  are  so  far 
coincident  that  both  operate  on  the  same  things,  and  may 
tend  to  one  result.  Commerce  may  obviously  be  regulated 
through  a  tax,  or  a  tax  incidentally  affect  commerce  ;  as  where 
duties  are  laid  on  foreign  or  colonial  ships  or  products  with 
a  view  to  favoring  domestic  trade  or  navigation.  Such  was 
the  selfish  course  which  led  to  the  Declaration  of  Indepen- 
dence, but  which  England  has  now  exchanged  for  the  wise 
and  liberal  rule  which  holds  Canada,  Australia,  and  New 
Zealand  without  the  aid  of  force.  The  power  to  tax  and  the 
power  over  commerce  are  nevertheless  diverse,  and  may  be 
lodged  in  different  branches  of  the  same  government,  or  even 
in  distinct  governments  ruling  the  same  territory,  without 
being  necessarily  repugnant  or  inconsistent.  The  subject 
was  the  theme  of  earnest  debate  during  the  controversy 
which  preceded  the  American  Revolution.  The  Colonists 
conceded  that  the  mother-country  might  lev}^  such  duties  as 
were  appropriate  to  the  regulation  of  commerce,  but  declared 
that  taxation  was  inseparable  from  representation,  and  that 
a  people  who  sent  no  delegates  to  Parliament  were  entitled 
to  tax  themselves.  The  distinction  was  declared  by  Chat- 
ham to  be  inherent  in  the  nature  of  things,  and  one  which 
every  nation  that  cared  for  freedom  should  religiously  observe. 
Property  was  private,  individual,  absolute ;  trade,  a  vast  and 
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complicated  machine,  reaching  as  far  as  ships  could  sail  or 
waters  flow.  To  regulate  its  several  parts  and  movements, 
and  combine  them  for  the  good  of  the  whole,  required  the 
superintending  wisdom  and  energy  of  the  supreme  power  in 
the  empire. 

But  this  supreme  power  stood  in  no  such  relation  towards 
the  internal  taxation  which  bore  directly  on  property  ;  there 
was  no  warrant  in  the  Constitution  for  a  supreme  power 
operative  on  property.  Let  the  distinction  then  remain  for- 
ever ascertained,  —  the  right  of  taxation  was  in  the  Colonies ; 
Parliament  must  regulate  commerce.^ 

The  distinction  drawn  by  Chatham  with  so  much  clearness 
is  applicable  at  the  present  da}',  and  shows  that  there  is  no 
necessary  conflict  between  the  power  of  the  General  Govern- 
ment to  regulate  commerce,  and  the  power  of  the  States  to 
tax  the  railroads,  canals,  ships,  locomotives,  and  ferry-boats 
which  are  the  instruments  of  commerce,  or  the  goods  and 
wares  in  which  the  merchant  deals.^ 

In  the  Head-money  Cases  3  the  court  held,  on  grounds 
analogous  to  those  taken  by  Chatham,  that  an  impost  which 
might  be  unconstitutional  if  considered  simply  as  such,  from 
want  of  uniformity  or  other  cause,  may  yet  be  valid  as  a 
regulation  of  commerce.  The  point  arose  on  an  act  imposing 
a  duty  "  of  fifty  cents  for  each  and  every  passenger,  not  a 
citizen  of  the  United  States,  who  shall  come  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  point  in  the  United  States  ;  " 
and  it  was  decided  that  the  transportation  of  passengers  from 
abroad  is  a  part  of  our  commerce  with  foreign  nations,  and 
laws  regulating  it  are  within  the  commercial  power  of  Con- 
gress. It  is  because  such  laws  directl}'-  affect  commerce  that 
they  cannot  be  made  by  the  States,  and  it  follows  that  they 
may  well  be  enacted  by  the  General  Government. 

*  Chatham's  Speech  in  the  House  of  Lords,  January,  1775;  Thack- 
eray's Life  of  Chatham,  11.  281. 

2  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365;  Memphis  & 
Little  Rock  Co.  v.  Nolan,  14  Fed.  Rep.  532;  House  v.  Glover,  15  Id.  292; 
Marshalltown  v.  Blum,  58  Iowa,  184;  In  re  Watson,  15  Fed.  Rep.  511; 
State  V.  The  Pullman  Car  Co.,  16  Fed.  Rep.  193. 

8  112  U.  S.  580. 
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The  difficulty  of  drawing  the  line  between  governments 
which,  like  the  States  and  the  United  States,  operate  on  the 
same  persons  and  things,  is  extreme,  and  affected  by  consid- 
erations that  cannot  easily  be  reduced  to  general  rules. 
According  to  the  principle  laid  down  in  the  "Federalist," 
and  authoritatively  recognized  by  the  Supreme  Court  of  the 
United  States,  the  States  may  exercise  a  concurrent  or  inde- 
pendent power  in  all  cases  but  three.  First,  where  the  power 
is  lodged  exclusively  in  the  Federal  Constitution.  Se.cond^ 
where  it  is  given  to  the  United  States  and  prohibited  to  the 
States.  TJiird^  where  from  the  nature  and  objects  of  the 
power  it  must  necessarily  be  exercised  by  the  national  gov- 
ernment exclusively.^  We  may  add  a  fourth,  where  power 
is  constitutionally  exercised  by  the  United  States,  and  the 
exercise  of  a  like  or  different  power  would  be  inconsistent 
with  the  rule  prescribed  or  course  adopted  by  the  General 
Government.  ' 

The  burden  of  proof  is,  as  these  canons  indicate,  on  him 
who  contests  the  authority  of  a  State  ;  and  he  must  point  to 
some  article  of  the  Constitution  by  which  the  power  in  question 
is  forbidden  to  the  States,  or  delegated  in  terms  or  by  -a  neces* 
sary  implication  exclusively  to  the  United  States.  It  is  on 
this  basis  that  the  Constitution  was  presented  to  and  accepted 
by  the  people,  and  it  is  on  this  alone  that  the  dual  nature  of 
the  system  can  be  maintained,  and  the  centralization  avoided 
which  would  leave  the  fabric  without  buttresses,  and  end  in  its 
downfall.  There  is  consequently  a  broad  neutral  ground 
open  to  the  States  and  the  General  Government,  where  either 
may  act  with  beneficial  results  that  could  not  be  attained  if 
the  other  were  excluded.  No  subject  is  more  distinctly 
intrusted  to  the  care  of  Congress  than  the  importation  of 
foreign  goods,  and  there  is  none  where  the  intention  to 
exclude  the  States  is  more  clearly  written ;  and  yet  a  State 
may,  in  the  exercise  of  its  police  power,  forbid  spirituous 
liquors  imported  from  abroad  to  be  sold  by  retail,  or  to  be 


1  The  Federalist,  No.  32;  Houston  r.  Moore,  5  Wheaton,  49;  Gilraan 
V.  Philadelphia,  3  Wallace,  713,  730. 
VOL.  I.  —  30 
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sold  at  all  without  a  license,  and  visit  the  violation  of  the 
prohibition  with  such  punishment  as  it  deems  proper.^ 

So  a  vessel  registered,  or  enrolled,  or  licensed  under  the 
acts  of  Congress,  may  not  only  be  stopped  under  the  quaran- 
tine laws  of  a  State  before  reaching  her  port  of  destination, 
or  carried  elsewhere  after  her  arrival  and  detained  for  an  in- 
definite period,  but  the  cargo  may,  if  infected,  be  taken  from 
the  hold,  and  ''  if  it  cannot  be  purged  of  its  poison,  be  com- 
mitted to  the  flames,"  although  the  effect  is  to  preclude  the 
collection  of  duties  that  would  otherwise  accrue  to  the  United 
States.2  Such  an  exercise  of  authority  may  seem  to  be  in- 
consistent with  the  authority  of  the  General  Government ;  but 
it  does  not  necessarily  involve  collision,  and  no  evil  has 
hitherto  ensued.  Both  powers  —  that  of  Congress  to  regu- 
late importation,  and  that  of  the  States  to  see  that  it  does 
not  become  a  source  of  disease  —  have  worked  harmoniously, 
without  detriment  to  the  public  good ;  and  the  remark  is  not 
less  true  of  the  power  of  the  States  to  construct  bridges  over 
navigable  streams,  and  to  enact  bankrupt  and  insolvent  laws. 

There  is  the  more  reason  for  suffering  the  States  to  exercise 
the  powers  which  were  originally  theirs,  and  that  have  not  been 
exclusively  delegated  to  the  General  Government,  because 
Congress,  within  the  scope  of  their  powers,  and  as  it  regards 
the  ends  for  which  the  General  Government  was  established, 
have  a  veto  which  is  in  effect  absolute,  and  may  supersede 
State  legislation  by  enacting  a  statute  covering  the  same 
ground.  If  the  possibility  that  a  power  may  be  abused  can 
be  adduced  in  any  case  to  prove  that  it  does  not  exist,  the 
argument  is  unsound  when  there  is  a  controlling  hand  which 
may  intervene  to  correct  errors  and  rectify  mistakes.  The 
case  is  therefore  eminently  one  where  the  judicial  branch  of 
the  government  should  await  the  action  of  the  legislative.^ 

It  is  at  the  same  time  equally  well  settled  that  the  powers 
of  the  States  may  not  be  so  exercised  as  to  conflict  with  the 

*  The  License  Cases,  5  Howard,  504;  Gilman  v.  Philadelphia,  3 
Wallace,  713,  730. 

2  Gilman  v.  Philadelphia,  3  Wallace,  713,  731;  Robbins  v.  Shelby 
District,  120  U.  S.  489,  493.  «  Ibid. 


STATE   POLICE   POWER.  467 

powers  of  Congress,  or  frustrate  any  purpose  which  the 
General  Government  is  legitimately  endeavoring  to  carry  into 
effect.  The  objection  in  such  cases  is  not  to  the  means  em- 
ployed, but  to  the  manner  of  using  them  and  the  result  which 
they  are  calculated  to  produce.  The  principle  has  been 
applied  in  various  forms,  and  sets  a  limit  to  all  the  powers  of 
the  States,  whether  shared  with  the  United  States  or  exclu- 
sively their  own.^ 

A  State,  as  we  have  seen,  has  an  inherent  power  of  tax- 
ation, by  virtue  of  its  sovereignty,  without  which  it  could  not 
procure  the  requisite  funds  for  the  performance  of  its  func- 
tions, and  that  may  in  general  be  exercised  over  every  person, 
thing,  or  business  within  its  boundaries.  A  customary  and 
legitimate  means  of  taxing  is  to  enact  that  persons  who  are 
desirous  of  entering  into  business  as  brokers  or  auctioneers  on 
their  own  behalf,  shall  procure  and  pay  for  a  license.  An  act 
providing  that  goods  which  have  been  brought  from  another 
State  or  foreign  countries  shall  not  be  sold  by  the  importer 
without  such  a  license,  will  nevertheless  be  invalid  as  being 
indirectly  a  tax  on  imports  contrary  to  the  constitutional  pro- 
hibition, and  imposing  a  burden  on  external  commerce  which 
the  Constitution  intends  shall  be  free  from  any  restraint  not 
laid  b}'  Congress.^  The  disability,  however,  only  endures 
while  the  goods  are  in  the  importer's  hands ;  and  a  sale  made 
after  they  have  become  the  property  of  another  is  a  part  of 
the  internal  traffic  which  the  State  may  regulate  at  pleasure. 

In  Brown  v.  The  State  of  Maryland,^  a  State  law  requiring 
importers  and  all  other  persons  selling  foreign  goods  whole- 
sale, or  by  the  bale  or  package,  to  obtain  a  license  from  the 
State,  or  be  liable  to  a  fine  and  other  penalties,  was  accord- 
ingly set  aside  by  the  Supreme  Court.  Marshall,  C.-J., 
reiterated  the  opinion  expressed  in  Gibbons  v.  Ogden,*  that  the 
power  to  regulate  commerce  does  not  halt  at  the  boundaries, 
but  may  be  exercised  within  the  limits  of  the  States ;  and 

1  Henderson  v.  The  Mayor  of  New  York,  92  U.  S.  259. 

2  Robbins  y.  Shelby  District,  120  U.  S.  489. 
8  12  Wheaton,.419. 

*  9  Wheaton,  1.     Ante,  p.  252. 
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then  went  on  to  say  that  the  authority  of  Congress  to  license 
the  importation  of  goods  would  be  nugatory  if  the  States 
could  fetter  the  right  of  the  importer  to  expose  them  for  sale. 
The  motive  for  importing  was  to  sell ;  if  a  free  sale  was  pre- 
vented, importation  would  virtually  cease,  and  that  it  might 
be  prevented  was  obvious,  if  the  States  could  impose  such 
burdens  or  restrictions  as  they  saw  fit. 

Although  imported  goods  are  legitimate  subjects  of  State 
taxation  after  they  have  passed  into  the  hands  of  third  per- 
sons, still  the  burden  must  be  laid  equally,  and  not  in  a  way 
to  give  home  products  an  advantage  over  articles  made  or 
grown  elsewhere.  A  State  cannot  therefore  laj^  a  tax  on 
persons  who  deal  in  the  goods  or  merchandise  of  other  States, 
and  yet  require  no  such  license-tax  from  traders  selling  goods 
which  are  produced  in  the  State  ;  nor  can  it  directly  or  in- 
directly discriminate  between  the  products  of  other  States  or 
foreign  countries,  and  its  own.^  The  rule  was  laid  down  in 
Wei  ton  V.  Missouri,^  in  conformity  with  the  doctrine  of 
Brown  v.  Maryland,  and  followed  in  Webber  v.  Virginia,^ 
where  the  court  assigned  the  following  reasons  in  giving 
judgment :  "  Sales  by  manufacturers  are  chiefly  effected 
through  agents.  A  tax  upon  their  agents,  when  thus  engaged, 
is  therefore  a  tax  upon  them ;  and  if  this  be  made  to  depend 
upon  the  foreign  character  of  articles,  —  that  is,  upon  their 
having  been  manufactured  without  the  State,  —  it  is  to  that 
extent  a  regulation  of  commerce  in  the  articles  between  the 
States.  It  matters  not  whether  the  tax  be  laid  directly  upon 
the  articles  sold,  or  in  the  form  of  licenses  for  their  sale.  If 
by  reason  of  their  foreign  character  the  State  can  impose  a 
tax  upon  them,  or  upon  the  person  through  whom  the  sales 
are  effected,  the  amount  of  the  tax  will  be  a  matter  resting 
in  her  discretion.  She  may  place  the  tax  at  so  high  a  figure 
as  to  exclude  the  introduction  of  the  foreign  article  and  pre- 
vent competition  with  the  home  product.  It  was  against 
legislation  of  this  discriminating  kind  that  the  framers  of  the 

1  In  re  Watson,  13  Fed.  Rep.  511;  Corson  v.  Maryland,  120  U.  S.  502. 

2  91  U.  S.  275. 
8  103  U.  S.  344. 
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Constitution  intended  to  guard  when  they  vested  in  Congress 
the  power  to  regulate  commerce  among  the  several  States." 

The  prohibition,  nevertheless,  is  not  of  taxation,  but  of 
such  taxation  as  will  subvert  the  equality  which  it  is  the 
intention  of  the  Constitution  to  secure ;  and  hence  a  State 
may  tax  or  even  prohibit  the  sale  of  w^ares  brought  from  a 
sister  State,  though  still  in  the  original  packages,  provided 
articles  of  the  same  kind  produced  in  the  State  are  laid  under 
a  like  restriction.^  The  clause  forbidding  duties  on  imports 
and  exports  was  designed  to  protect  foreign  commerce,  and 
does  not  apply  to  commerce  among  the  States. 

In  like  manner,  a  State  may  not,  under  color  of  an  internal 
regulation  of  police,  or  even  by  virtue  of  a  law  really  directed 
to  that  end,  encroach  on  the  power  of  Congress  to  regulate 
commerce ;  and  in  determining  such  questions  the  court  will 
not  merely  consider  the  language  of  the  statute,  but  its 
operation  and  the  effect  which  it  will  naturally  and  pre- 
sumably produce.2 

The  decisions  on  this  important  head  are  not  altogether 
consistent,  and  fluctuate,  if  they  do  not  conflict.^  In  Hen- 
derson V.  New  York,^  Miller,  J.,  questioned  the  existence  of 
the  neutral  ground  common  to  both  systems,  which  has  been 
admitted  by  other  judges  of  great  repute.  The  principle 
cannot  readily  be  defined  or  summed  up  in  a  single  pro- 
position, but  the  just  inference  from  the  authorities  seems  to 
be  that  where  the  subject  is  national  and  admits  of  general 
rules.  State  legislation  will  be  unconstitutional ;  and  it  is  not 
an  answer  that  Congress  have  refrained  from  legislating, 
because  their  inaction  is  virtually  a  declaration  that  law- 
making is  not  requisite,  and  commerce  shall  be  allowed  to 

1  Woodruff  V.  Parham,  8  Wallace,  123;  Hinson  v.  Lott,  Id.  148;  The 
License  Cases,  5  Howard,  504;  ante,  p.  253. 

2  The  Adams  Express  Co.  v.  The  New  York  Police  Board,  65  Howard 
Prac,  72;  The  People  v.  The  Compagnie  Generale  Transatlantique,  107 
U.  S.  59;  The  People  v.  The  Pacific  INIail  Co.,  16  Ford,  34,  74;  Hall  v. 
De  Cuir,  95  U.  S.  485;  Wabash  R.  R.  Co.  v.  111.  118  Id.  557. 

8  The  Wabash  R.  R.  Co.  v.  Illinois,  118  U.  S.  557,  568,  581. 
*  92  U.  S.  259. 
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take  its  natural  course.^  The  intention  of  the  Constitution 
is  that  trade  with  foreign  nations  and  among  the  States  shall, 
so  far  as  uniformity  is  requisite  and  practicable,  be  unfettered, 
or  subject  only  to  such  burdens  as  the  General  Government 
may  think  fit  to  impose  ;  and  a  State  law  regulating  navigation 
or  subjecting  it  to  restrictions  that  cannot  be  justified  on 
the  sanitary  or  other  considerations  which  may  vary  with  the 
circumstances  of  each  locality,  contravenes  this  principle, 
and  cannot  be  sustained.^ 

These  considerations  apply  with  peculiar  force  to  rules 
made  with  regard  to  passengers  from  foreign  countries,  and 
subjecting  them  to  restraints  or  burdens  that  might  be  carried 
to  a  point  that  would  amount  to  exclusion,  and  disturb  the 
harmony  of  the  external  relations  which  are  wholly  under 
the  care  of  Congress.^  Few  persons  will  den}^  that  immigra- 
tion stands  in  need  of  supervision,  or  that  Congress  were 
long  culpably  remiss  in  this  regard  ;  but  their  laches  do  not 
authorize  the  State  legislatures  to  fill  the  void. 

In  Henderson  v.  The  Mayor  of  New  York,  an  act  of  assem- 
bly required  the  master  of  every  vessel  arriving  at  New  York 
from  abroad  to  make  out  a  list  of  the  passengers  on  board  who 
were  not  citizens  of  the  State,  containing  their  names,  birth- 
place, last  residence  and  occupation,  and  execute  a  bond  con- 
ditioned that  the  persons  so  enumerated  should  not  be  a  charge 
or  expense  to  the  Commissioners  of  Emigration  or  any  town  or 
city  within  the  State.  Miller,  J.,  said  :  "  It  is  contended  that 
there  is  a  kind  of  neutral  ground  which  may  be  occupied  by 
the  States,  and  that  such  legislation  will  be  valid  so  long  as 
it  interferes  with  no  act  of  Congress  or  treaty  made  by  the 
United  States.     Such  a  proposition  is  supported  by  the  opin- 

1  WeltoTi  V.  Missouri,  91  U.  S.  275;  Henderson  v.  Xew  York,  92  Id. 
259;  Mobile  v.  Kimball,  102  Id.  691;  Escanaba  v.  Chicago,  107  Id.  687; 
Eobbins  v.  Shelby  District,  120  Id.  489,  493. 

2  The  Steamship  Co.  v.  The  Port  Wardens  of  New  Orleans,  6  Wallace, 
31 ;  Foster  v.  New  Orleans,  94  U.  S.  246;  The  Passenger  Cases,  7  Howard, 
285;  Henderson  v.  New  York,  92  U.  S.  259;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  98  Penn.  105,  116;  114  U.  S.  196,  204. 

«  Henderson  v.  The  Mayor  of  New  York,  92  U.  S.  259. 
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ions  of  several  of  the  judges  in  the  Passenger  Cases,  by  the 
decisions  of  this  court  in  Cooley  v.  The  Board  of  Wardens,^ 
and  by  the  cases  of  Crandall  v.  Nevada^  and  Oilman  v,  Phil- 
adelphia.3  But  this  doctrine  has  always  been  controverted 
in  this  court,  and  has  seldom,  if  ever,  been  stated  without 
dissent.  These  decisions,  however,  all  agree  that  under  the 
commerce  clause  of  the  Constitution,  or  within  its  compass, 
there  are  powers  which  from  their  nature  are  exclusively  in 
Congress  ;  and  in  the  case  of  Cooley  v.  The  Board  of  War- 
dens it  was  said  that  '  whatever  subjects  of  this  power  are 
in  their  nature  national,  or  admit  of  one  uniform  system  or 
plan  of  regulation,  may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  by  Congress.'  A  regula- 
tion which  imposes  onerous,  perhaps  impossible,  conditions 
on  those  engaged  in  active  commerce  with  foreign  nations, 
must  of  necessity  be  national  in  its  character.  It  is  more 
than  this,  for  it  may  properly  be  called  international.  It 
belongs  to  that  class  of  laws  which  concern  the  exterior 
relation  of  this  whole  nation  with  other  nations  and  govern- 
ments. If  our  government  should  make  the  restrictions  of 
these  burdens  on  commerce  the  subject  of  a  treaty,  there 
could  be  no  doubt  that  such  a  treaty  would  fall  within  the 
power  conferred  on  the  President  and  the  Senate  by  the 
Constitution.  ... 

"  It  is  equally  clear  that  the  matter  of  these  statutes  may  be, 
and  ought  to  be,  the  subject  of  a  uniform  system  or  plan. 
The  laws  which  govern  the  right  to  land  passengers  in  the 
United  States  from  other  countries  ought  to  be  the  same, 
whether  the  voyage  ends  in  New  York,  Boston,  New  Orleans, 
or  San  Francisco." 

The  statute  was  accordingly  held  unconstitutional,  as  being 
not  only  a  regulation  of  commerce  and  subversive  of  the  uni- 
formity which  it  is  the  object  of  the  Constitution  to  promote, 
but  tending  to  disturb  the  intercourse  with  foreign  nations 
which  should  be  exclusively  regulated  by  Congress. 

The  doctrine  that  the  States  may  not,  by  virtue  of  any  of 
their  powers,  or  of  all  of  them  combined,  make  laws  or  regu- 

1  12  Howard,  299.  2  g  Wallace,  35.  »  3  Wallace,  713. 


472  CONGRESS  MAY  REGULATE. 

lations  tending  to  hinder  immigration,  or  obstruct  the  in- 
tercourse which  is  the  life  of  commerce,  was  vindicated  in 
another  case  arising  under  a  California  statute,  which,  though 
intended  as  a  check  on  the  introduction  of  prostitutes,  implied 
a  right  on  the  part  of  the  State  to  exclude  the  subjects  of 
foreign  countries,  and  imprison  them  if  they  attempted  to 
evade  the  rule,  and  w*as  consequently  held  to  encroach  on  the 
jurisdiction  of  the  General  Government.^ 

This  decision  is  not  altogether  consistent  with  the  conceded 
right  to  establish  a  quarantine  and  enforce  it  by  appropriate 
penalties.  If  the  infection  of  small-pox  or  yellow  fever  may 
be  averted  by  such  means,  why  may  not  precautions  be  taken 
against  the  importation  of  professional  thieves  and  courtesans, 
whose  contagion  is  not  less  pernicious  ?  '-*  The  necessity  for 
prevention,  and  what  measures  are  best  adapted  to  that  end, 
depend  in  both  cases  on  circumstances  which  are  known  to 
the  local  legislatures,  and  cannot  readily  be  ascertained  by 
Congress;  and  until  the  central  power  thinks  fit  to  regu- 
late the  subject,  there  can  be  little  danger  in  leaving  it  to 
the  States,  because  their  errors  can  always  be  rectified  at 
Washington. 

The  conclusion  arrived  at  by  the  Supreme  Court  may  be  a 
logical  deduction  from  the  language  and  principles  of  the  Con- 
stitution ;  but  we  may  deplore  its  effect  in  laying  the  country 
open  to  the  introduction  of  every  abandoned  character  which 
Europe  or  Asia  may  cast  upon  our  shores.  If  the  States 
which  are  nearest  to  the  source  of  infection  and  feel  it  most 
cannot,  and  the  United  States  do  not,  take  measures  to 
exclude  the  pauper,  the  pickpocket,  and  the  prostitute,  —  in 
fine,  the  weak  and  criminal  of  every  grade,  —  it  is  not  surpris- 
ing that  foreign  vices  should  be  added  to  those  of  native 
growth,"  with  a  result  which  endangers  the  peace  and  good 
order  of  society.^     Such  a  decision  is  the  more  questionable 

1  Chy  Lung  v.  Freeman,  92  U.  S.  275. 

2  The  Passenger  Cases,  7  Howard,  283;  ante,  p.  123. 

8  Congress  recently  endeavored  to  mitigate  the  evil  by  passing  a  law 
for  the  exclusion  of  the  Chinese ;  but  the  statute  was  emasculated  by  decid- 
ing, notwithstanding  the  vigorous  dissent  of  Mr.  Justice  Field,  that  China- 
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because  it  precludes  the  States  from  taking  any  step  to  pro- 
tect themselves,  instead  of  allowing  them  to  act  subject  to  the 
paramount  authority  of  Congress.  The  question  is  not  so  much 
whether  power  may  be  abused  if  shared  by  the  States,  as  can 
they  use  it  beneficially  ;  because  the  national  legislature  may 
always  suspend  the  law,  if  mischievous,  by  laying  down  a  dif- 
ferent rule.^  Had  such  a  course  been  taken  in  the  case  of  the 
Wheeling  Bridge  Co.,^  the  court  would  not  have  pronounced 
that  a  nuisance  which  experience  proved  to  be  beneficial,  and 
Congress  would  not  have  reversed  the  judgment  of  the  court 
by  sanctioning  the  structure  which  it  condemned.  The  lesson 
taught  by  this  case  is  that  where  Congress  have  entire  con- 
trol of  the  subject,  the  courts  should  be  slow  to  take  cogniz- 
ance of  questions  that  are  in  effect  political,  and  can  be 
appropriately  considered  by  the  legislature.  The  laws  passed 
by  New  York  and  California  to  regulate  immigration  should, 
therefore,  seemingly  have  been  left  to  the  judgment  of  the 
assembly  which  represents  the  nation,  and  could  ratify  them 
if  useful,  or  supersede  them  if  they  proved  prejudicial  to  com- 
merce, or  gave  a  just  ground  of  complaint  to  foreign  nations. 
The  right  of  Congress  to  regulate  immigration  results 
from  the  considerations  which  place  it  beyond  the  control  of 
the  States  ;  namely,  that  it  is  a  branch  of  commerce  which  in- 
volves the  relations  of  the  United  States  with  foreign  coun- 
tries, and  should  consequently  be  governed  according  to  some 
uniform  system  which  the  General  Government  is  alone  com- 
petent to  impose.  An  act  imposing  a  charge  of  fifty  cents  on 
the  owners  of  steam  or  sailing  vessels  for  every  passenger  not 
a  citizen  of  this  country,  brought  from  a  foreign  port,  is  conse- 


men  who  were  in  the  United  States  at  the  date  of  the  treaty  of  Nov.  17, 
1880,  and  left  it  subsequently,  were  entitled  to  return  ;  thus  opening  a 
loophole  through  which  new  immigrants  might  find  their  way  into  the 
country  under  the  pretence  that  they  were  returning  to  the  domicile  which 
they  had  previously  acquired.  Chew  Heong.v.  The  United  States,  112 
U.  S.  586,  568,  577. 

1  Oilman  v.  Philadelphia,  3  Wallace,  713;  Mobile  v.  Kimball,  102 
U.  S.  691. 

2  13  Howard,  518  ;  18  Id.  421 ;  post^  p.  494. 
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quently  a  valid  exercise  of  the  power  to  regulate  commerce.^ 
Though  the  previous  cases  related  to  State  statutes  only, 
they  held  those  statutes  void,  on  the  ground  that  authority 
to  enact  them  was  vested  exclusively  in  Congress  by  the 
Constitution,  which  necessarily  implied  that  when  Congress 
did  pass  such  a  statute  it  would  be  valid.  The  contribution 
levied  on  the  ship-owner  was  designed  to  mitigate  the  evils 
incident  to  immigration  from  abroad,  by  raising  a  fund  for 
that  purpose,  and  being  a  regulation  of  commerce  was  not 
subject  to  the  limitations  imposed  on  the  power  to  tax. 
In  like  manner,  the  power  to  regulate  commerce  carries 
with  it  the  right  to  establish  a  uniform  currency,  as  essential 
to  the  successful  prosecution  of  trade ;  and  an  impost  of  ten 
per  cent  on  the  notes  of  State  banks  may  be  valid  on  this 
ground,  although  it  would  clearly  be  unconstitutional  as  a 
tax  ;  2  and  such  would  also  seem  to  be  the  true  basis  of  the 
controverted  right  of  Congress  to  issue  notes  and  make  them 
a  legal  tender.^ 

The  rule  is  nearly,  if  not  quite,  the  same  as  regards  the 
means  of  intercourse  among  the  several  States.  The  ques- 
tion arose  in  Crandall  v.  Nevada,*  under  an  act  of  assem- 
bly taxing  railroad  and  stage-coach  companies  for  every 
passenger  carried  out  of  or  through  the  State.  A  majority 
of  the  court  doubted  whether  the  transportation  of  passen- 
gers belongs  to  the  same  category  as  that  of  goods  and 
chattels  and  can  be  regarded  as  a  commercial  operation,  but 
were  notwithstanding  of  opinion  that  the  law  was  unconsti- 
tutional, for  the  following  reasons.  If  the  tax  was  in  form 
on  the  business  of  incorporated  companies  owing  their  ex- 
istence to  the  State,  it  was  in  effect  a  tax  on  the  passen- 
gers whom  they  carried,  for  the  privilege  of  passing  through 
the  State  by  the  ordinary  means  of  conveyance.  Passengers 
were  not  goods  or  merchandise,  and  hence  such  a  tax  did  not 
conflict  with  the  provision  of  the  Federal  Constitution  which 

1  The  Head-money  Cases,  112  U.  S.  580. 

2  The  Yeazie  Bank  v.  Penny,  8  Wallace,  533 ;  ante,  p.  272. 
8  See  Borie  v.  Trott,  Philad.,  366,  885. 

*  6  Wallace,  35;  ante,  p.  269. 
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forbids  a  State  to  lay  a  duty  on  exports.  The  power  of 
Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  States  included  matters  which  were  necessarily 
of  a  national  character,  and  therefore  exclusively  within  the 
control  of  Congress ;  but  it  also  included  others  that  were 
more  or  less  local  and  could  not  well  be  brought  under  any 
general  rule,  such  as  the  regulation  of  port  pilots,  and  the 
authorization  of  bridges  over  navigable  streams;  and  upon 
this  class  of  subjects  the  States  might  legislate  in  the  absence 
of  legislation  by  Congress. 

If  the  tax  on  passengers  carried  through  or  out  of  Nevada 
could  be  called  a  regulation  of  commerce,  it  belonged  to  the 
latter  class ;  and  there  being  no  law  of  Congress  on  the  sub- 
ject, the  way  remained  open  for  State  legislation. 

There  was,  however,  another  aspect  of  the  question.  The 
United  States  had  a  right  to  require  the  services  of  their 
citizens  at  the  seat  of  the  Federal  Government  in  the  various 
executive,  legislative,  and  judicial  departments,  and  at  all  the 
points  in  the  several  States  where  the  functions  of  govern- 
ment were  to  be  performed.  If  this  right  was  not  conferred 
expressly  by  the  Constitution,  or  a  necessary  result  of  any 
one  of  the  enumerated  powers,  it  nevertheless  resulted  by 
a  necessary  implication  from  the  instrument  as  a  whole,  as 
being  that  without  which  the  object  of  the  grant  must  fail. 

By  virtue  of  the  power  to  make  war  and  suppress  in- 
surrection the  government  was  entitled  to  transport  troops 
through  all  parts  of  the  Union  by  the  usual  and  most  expe- 
ditious modes  of  conveyance ;  and  the  citizen  had  a  correla- 
tive right  to  visit  the  national  capital,  the  ports  through 
which  commerce  found  entrance,  and  the  various  offices  in 
which  the  functions  of  government  were  performed.  The 
power  to  tax  was,  if  carried  far  enough,  prohibitory  or  de- 
structive ;  and  if  the  right  of  transit  could  be  taxed  by  the 
States  at  pleasure,  a  necessary  relation  between  the  General 
Government  and  the  citizen  might  be  impaired. 

The  law  of  Nevada  was  consequently  at  variance  with  a 
right  which  the  Constitution  impliedly  conferred,  and  must 
be  set  aside.     Chase,  C.-J.,  and  Clifford,  J.,  concurred  in  the 
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judgment  of  the  court,  but  based  their  opinion  on  the  sim- 
pler ground  that  the  act  of  the  State  legislature  was  incon- 
sistent with  the  power  conferred  upon  Congress  to  regulate 
commerce  among  the  several  States.  They  doubted  whether 
Congress  could  levy  any  such  tax,  and  were  clear  that  in- 
tercourse could  not  be  so  trammelled  by  a  State. 

This  decision  is  interesting,  not  onlj^  from  the  magnitude 
of  the  question  involved,  but  in  view  of  the  argument  that 
an  authority  may  be  deduced  from  the  enumerated  powers 
conjointly  that  cannot  be  found  in  any  one  of  them  taken 
separately.  The  argument  was  not  new ;  it  had  been  urged 
by  Strong,  J.,  in  Shollenberger  v.  Brinton^  as  one  of  the 
grounds  for  sustaining  the  act  making  the  notes  of  the 
United  States  a  legal  tender  for  the  payment  of  debts. 

The  argument  in  Crandall  v.  Nevada,  that  the  transpor- 
tation of  passengers  from  one  part  of  the  United  States  to 
another  is  no  part  of  commerce  because  passengers  are  not 
merchandise,  and  that  if  it  were  it  might  still  be  taxed  by 
the  States  as  being  local  and  not  national,  can  hardly  be 
reconciled  with  the  judgment  in  the  License  Cases  and  the 
doctrine  of  Chief-Justice  Marshall  in  Gibbons  v.  Ogden,  that 
commerce  includes  intercourse  as  well  as  traffic,  and  that  this 
definition  applies  to  commerce  among  the  States.  If  a  State 
cannot  impose  duties  or  restrictions  on  immigrants,  much 
less  should  it  be  allowed  to  hinder  the  citizens  of  the 
United  States  from  visiting  any  section  of  their  common 
country.  A  tax  laid  by  New  Jersey  on  all  persons  passing 
through  her  territory  by  rail  might  fill  her  coffers,  but  would 
be  a  serious  impediment  to  the  intercourse  of  Washington, 
Baltimore,  and  Philadelphia  with  New  York.  In  this  aspect 
of  the  question,  it  is  obviously  immaterial  whether  the  in- 
strument is  a  railway  train  or  a  vessel,  and  whether  it  is 
employed  in  bringing  goods  or  passengers  from  abroad  or 
in  carrying  them  from  State  to  State.^ 

For  like  reasons,  while  a  Pullman  car,  ship,  or  ferry-boat 

1  62  Pa.  St.  61. 

2  Pickard  v.  The  Pullman  Car  Co.,  117  U.  S.  34  ;  16  Fed.  Rep.  103; 
The  Wabash  R.  R.  Co.,  118  Id.  557,  575;  Robbins  r.  Shelby  District, 
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may  be  taxed  in  the  locality  where  it  is  employed  and  the 
owner  of  it  taxed  in  the  place  where  he  resides,  no  tax  or 
license  fee  can  be  laid  or  demanded  for  the  privilege  of  using 
it  as  a  means  of  interstate  or  foreign  commerce.^  So  an  act 
requiring  railroad  companies  to  pay  a  tax  on  '*  each  thousand 
pounds  of  freight  carried,"  is  unconstitutional  ^'  so  far  as  it 
affects  commodities  transported  through  the  State  or  from 
points  without  the  State  to  points  within  the  State,  or  from 
points  within  the  State  to  points  without  it."  ^ 

It  results  from  these  decisions  that  the  carriage  of  freight 
or  passengers  from  one  State  to  another  is  commerce  within 
the  meaning  of  the  Constitution,  and  exclusively  under  the 
control  of  Congress ;  and  a  State  law  which  in  effect  operates 
on  the  entire  transitus  will  be  invalid,  although  the  restric- 
tion is  confined  in  terms  to  so  much  of  the  journey  as  is  per- 
formed within  the  State.^  An  act  of  assembly  providing  that 
all  persons  travelling  by  a  public  conve3^ance  which  passes 
through  two  or  more  States  or  from  one  State  to  another  shall 
have  equal  privileges  in  every  part  of  the  train  or  vessel,  with- 
out regard  to  race  or  color,  and  that  a  discrimination  in  these 
respects  shall  be  a  ground  for  the  recovery  of  damages,  was 
accordingly  declared  in  Hall  v.  De  Cuir*  to  be  a  regulation 
of  interstate  commerce,  and  consequently  beyond  the  reach  of 
local  legislation.  If  one  State  might  require  that  persons  of 
different  colors  should  occupy  the  same  cabin,  another  might 
insist  that  they  should  be  kept  apart ;  and  amidst  such  a  diver- 
sity of  rules  commerce  would  be  embarrassed,  if  not  destroyed. 
If  such  legislation  was  requisite  for  the  public  good,  it  must 
proceed  from  Congress,  and  not  from  the  several  States. 

120  Id.  489,  494;  Carter  v.  The  Illinois  Central  R.  R.,  59  Iowa,  148;  The 
Bridge  Co.  y.  The  United  States,  105  U.  S.  470. 

1  St.  Louis  V.  The  Ferry  Co.,  11  Wallace,  423;  Gloucester  Ferry  Co.  y. 
Pennsylvania,  114  U.  S.  196;  Pickard  y.  The  Pullman  Car  Co.,  117  Id. 
34;  Wabash  R.  R.  Co.  v.  Illinois,  118  Id.  567,  575. 

2  The  State  Freight  Tax,  15  Wallace,  232;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  242;  Fargo  v.  Michigan,  121  Id.  230,  245. 

«  The  State  Freight  Tax,  15  Wallace,  232;  The  Wabash  R.  R.  Co.  y. 
Illinois,  118  U.  S.  557,  570, 
*  95  U.  S.  485. 


478  REGULATION  OF  INTERSTATE 

That  Congress  had  not  legislated,  was  not  a  proof  that  they 
meant  to  leave  the  way  open  for  State  legislation,  because  it 
might  indicate  an  intention  on  their  part  that  the  subject 
should  be  governed  by  the  rules  and  principles  of  the 
common  law.  As  had  been  said  by  Mr.  Justice  Field  in 
Welton  V.  The  State  of  Missouri,^  the  inaction  of  the  national 
legislature  in  cases  of  this  description  is  equivalent  to  a 
declaration  that  interstate  commerce  shall  remain  free  and 
untrammelled. 

It  is  at  the  same  time  plain  that  a  railway  train  or  steamer 
passing  through  a  State  is  an  instrumentality  of  internal  as 
well  as  of  interstate  commerce,  and  may  consequently  be  sub- 
jected to  any  regulation  in  the  former  capacity  which  does  not 
impair  its  usefulness  in  the  latter,  or  hinder  commerce  among 
the  States.2  State  laws  requiring  passenger  trains  to  stop  at 
county  seats,  and  forbidding  unjust  discrimination  in  charges 
for  freight  and  passage,  may  consequently  be  valid  if  the 
entire  journey  is  within  the  State,  whether  the  road  does  or 
does  not  go  farther.  But  a  State  cannot  prescribe  the  rates 
at  which  freight  shall  be  carried  through  or  from  it  to  other 
States,  because  such  a  law  operates  directly  on  interstate 
commerce  ;  ^  or  so  regulate  the  local  fares  as  to  raise  the  price 
of  transportation  into,  through,  or  out  of  the  State,  or  pre- 
clude railway  companies  from  prescribing  the  terms  for  the 
carriage  of  goods  or  passengers  from  one  point  in  the  United 
States  to  any  other,  unless  both  termini  are  within  the  State 
and  the  entire  line  is  subject  to  her  control.  Such  is  the 
established  rule  as  to  taxes  on  freight  carried  through  a 
State  ;  and  it  applies  to  the  regulation  of  fares,  because  the 
objection  to  such  taxation  is  that  the  amount  is  always  added 
to  the  cost  of  transportation,  and  thus  indirectly  increases 
fares.  The  right  of  a  railway  company  to  demand  a  higher 
rate  "for  a  short  than  for  a  long  haul,"  and  thus  in  effect 

1  91  U.  S.  R.  282. 

2  The  Railroad  Commission  Cases,  116  U.  S.  307,  333;  The  Wabash 
R.  R.  Co.  V.  The  People,  105  111.  236 ;  The  Chicago  R.  R.  v.  The  People, 
Id.  657. 

«  Carton  v.  The  Illinois  Central  R.  R.  Co.,  59  Iowa,  148. 
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discriminate  against  the  former,  cannot  therefore  be  abridged 
as  regards  goods  or  passengers  carried  under  one  contract 
and  by  one  voj^age  from  State  to  State,  though  such  restric- 
tions may  well  be  laid  on  journeys  beginning  and  ending  in 
the  State.i  A  law  of  Illinois  that  no  railroad  company  "shall 
charge  or  receive  the  same  or  a  greater  sum  for  the  transpor- 
tation of  passengers  or  freight  of  the  same  class  for  any  dis- 
tance within  the  State  than  it  does  for  a  longer  distance," 
was  accordingly  held  to  be  unconstitutional,  because  it  was 
so  drawn  as  to  be  applicable  although  such  greater  distance 
was  without  the  State,  and  in  effect  required  contracts  for 
interstate  transportation  to  be  made  as  to  so  much  of  the 
way  as  lay  in  Illinois  in  accordance  with  the  rule  which  it 
prescribed. 

The  phrase  "  commerce  among  the  States "  might  seem 
broad  enough  to  include  every  species  of  traffic  between  per- 
sons residing  in  different  States,  or  entering  into  an  agree- 
ment in  one  State  for  the  sale  and  delivery  of  goods  in 
another;  but  this  would  be  a  more  liberal  interpretation 
than  the  clause  has  yet  received,  or  was  presumably  contem- 
plated by  the  framers  of  the  Constitution.  In  Paul  v.  Vir- 
ginia 2  the  court  held  that  policies  of  insurance  are  not 
commercial  contracts,  but  contracts  of  indemnity  which  can- 
not be  regulated  by  Congress  whether  the  party  insured  is, 
or  is  not,  a  resident  of  the  same  State  as  the' insurers.^ 

It  may  be  inferred  from  the  dicta  in  this  case  and  in 
Nathan  v.  Louisiana*  that  bills  of  exchange  drawn  on  an- 
other State  or  foreign  country  may  be  the  subject  of  State 
legislation,  prescribing  the  place  and  time  at  which  demand 
must  be  made  and  notice  given  to  charge  the  drawer  with 
damages  for  non-payment.  The  point  actually  decided  in 
Nathan  v.  Louisiana,  however,  was  that  a  tax  on  the  busi- 
ness of  an  exchange-broker  is  not  a  tax  on  commerce,  though 
he  is  principally  or  exclusively  engaged  in  the  purchase  and 

1  Wabash  R.  R.  Co.  v.  Illinois,  118  U.  S.  570. 

2  8  Wallace,  168. 

8  Ins.  Co.  of  N.  A.  V.  The  Commonwealth,  87  Pa.  St.  173. 
*  8  Howard,  731 


480  STATE  LAWS  AFFECTING 

sale  of  foreign  bills  of  exchange  ;  and  it  does  not  follow  from 
these  decisions  that  such  bills  may  not  be  regulated  by  Con- 
gress, or  that  a  State  may  subject  them  to  restrictions  which 
will  injuriously  affewt  trade  with  foreign  nations  or  among 
the  States.  It  is  b)^  means  of  such  instruments  that  the  mer- 
chant anticipates  the  sale  of  the  goods  which  he  has  pur- 
chased for  exportation,  and  is  enabled  to  make  an  immediate 
payment ;  and  they  are  consequently  an  indispensable  aid  to 
commerce,  which  should  be  free  from  local  taxation. 

Whatever  the  rule  may  be  as  to  bills  of  exchange,  it  re- 
sults from  the  case  of  Almy  v.  California,^  as  interpreted  in 
Woodruff  V.  Parham,^  that  bills  of  lading  are  so  far  instru- 
ments of  commerce  that  the  States  cannot  subject  them  to  a 
tax  that  will  impede  exportation  or  operate  hostilely  on  inter- 
state or  foreign  commerce.  Every  such  law  must  moreover 
conform  to  the  rule  that  a  State  cannot  directly  or  indirectly, 
by  taxation  or  in  any  other  way,  discriminate  against  the 
wares  of  other  States,  or  make  any  law  that  will  place  them 
at  a  disadvantage  as  compared  with  her  own  products.^ 

A  tax  on  the  sale  of  intoxicating  liquors  brought  from  other 
States  which  is  confined  to  persons  not  residing  or  having 
their  principal  place  of  business  within  the  State,  is  therefore 
a  restraint  on  interstate  commerce,  and  a  discrimination 
which  the  Constitution  forbids,  and  cannot  be  upheld  as  an 
exercise  of  the  police  power  for  the  preservation  of  health 
and  morals.* 

Corporations  are  creatures  of  legislation,  and  have  no  legal 
existence  beyond  the  jurisdiction  of  the  government  to  which 
they  owe  their  being.  No  other  government,  therefore,  need 
recognize  them  or  give  them  the  protection  of  its  laws,  save 
from  a  comity  of  which  the  legislature  must  judge ;  and  as 
artificial  persons  they  are  not  within  the  clause  that  the  citi- 
zens of  each  State  shall  have  all  the  rights,  privileges,  and 

1  24  Howard,  169. 

2  8  Wallace,  123,  137. 

8  In  re  Watson,  15  Fed.  Rep.  511;  Marshalltown  v.  Blum,  58  Iowa,  184. 
*  Mailing  v.  Meagher,  116  U.  S.  444;  see  Higgins  v.  Three  Hundred 
Casks  of  Lime,  130  Mass.  1 ;  Welton  v.  Missouri,  01  U.  S.  275. 
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immunities  of  the  citizens  of  .the  several  States.  A  State 
may  therefore  exclude  foreign  corporations,  or  prescribe  the 
terms  on  which  they  shall  be  permitted  to  transact  business 
within  her  limits,  and  exact  a  license  fee  as  the  price  of  ad- 
mission ;i  but  the  power  must  be  so  exercised  as  not  to 
hinder,  regulate,  or  burden  the  commerce  among  the  States 
or  with  foreign  countries,  which  is  exclusively  under  the 
control  of  the  General  Government,  whether  the  persons 
who  carry  it  on  are  natural  or  artificial  citizens  of  the  States, 
or  subjects  of  a  foreign  government ;  and  a  statute  which  im- 
poses limitations  on  the  right  of  companies  chartered  by 
other  States  to  make  contracts  in  the  prosecution  of  inter- 
state commerce,  is  a  usurpation  of  a  power  that  belongs 
solely  to  Congress.^  In  The  Cooper  Manuf  Co.  v.  Ferguson, 
suit  was  brought  on  a  contract  made  in  Colorado  by  a  com- 
pany incorporated  in  Ohio,  to  manufacture  machinery  in  the 
latter  State  and  deliver  it  to  the  defendants  for  transportation 
to  Colorado,  and  the  defence  was  that  the  company  had  not 
complied  with  a  law  of  Colorado  requiring  foreign  corpora- 
tions, before  transacting  any  business  in  the  State,  to  file  a 
certificate  designating  the  place  where  such  business  was 
carried  on,  and  giving  the  name  of  an  agent  on  whom  process 
could  be  served ;  and  it  was  held  that  though  corporations 
chartered  by  other  States  might  be  forbidden  to  acquire  a 
domicile  in  Colorado  and  manufacture  machinery  there,  they 
could  not  be  directly  or  indirectly  precluded  from  manufac- 
turing machinery  elsewhere  and  selling  it  in  Colorado. 

1  Pennsylvania  v.  The  Standard  Oil  Co.,  101  Pa.  119,  147;  Paul  v. 
Virginia,  8  Wallace,  168;  Ducat  v.  Chicago,  10  Id.  410;  Bank  of  Augusta 
r.  Earle,  13  Peters,  519. 

2  Cooper  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727,  736;  Pennsylvania  v. 
The  Standard  Oil  Co.,  101  Pa.  119,  148;  Paul  v.  Virginia,  S^WaUace, 
168. 
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Regulation  of  Commerce  (concluded).  — Postal  Service.  —  Telegraphy.  — 
River  and  Harbor  Improvements.  —  Highways.  —  Obstruction  of 
Navigable  Streams.  —  Highvpays  and  Bridges  and  Ferries  as  incident 
to  Highways  under  the  Contract  of  the  States.  —  Power  of  the  States 
to  bridge  Navigable  Streams  subordinate  to  Congress  when  such  a 
Bridge  may  be  abated  as  a  Nuisance. 

The  effectual  prosecution  of  commerce  requires  that  buyers 
and  sellers  shall  be  able  not  only  to  communicate  with  each 
other  personally  or  through  the  post-office,  but  by  telegraphy, 
or  any  means  that  science  may  devise ;  and  as  the  power  to 
regulate  commerce  is  given  absolutely,  it  includes  the  adop- 
tion of  any  measure  that  will  facilitate  the  meeting  of  minds 
for  the  sale  or  exchange  of  goods,  or  the  negotiation  of  other 
commercial  contracts.  As  business  is  now  transacted,  it  would 
be  of  comparatively  little  consequence  that  the  transit  by  rail 
or  boat  sho^uld  be  free  from  obstruction  if  telegrams  and  let- 
ters could  be  subjected  to  onerous  duties  or  restraints.  The 
mail  is  exclusively  under  the  control  of  the  General  Govern- 
ment, by  virtue  of  the  power  to  establish  post-offices  and 
post-roads;  and  although  telegraphy  was  unknown  to  the 
framers  of  the  Constitution,  it  is  none  the  less  subject  to 
the  authority  of  Congress,  which  may  be  so  exercised  as  to 
exclude  the  jurisdiction  of  the  States. 

It  was  accordingly  held  in  The  Pensacola  Telegraph  Co.  v. 
The  Western  Union  Telegraph  Co.^  that  telegraph  lines  are 
"  instrumentalities  of  commerce  "  which  may  be  regulated  by 
Congress ;  and  that  when  Congress  has  exercised  the  power  by 
prescribing  the  conditions  on  which  telegraph  companies  may 
prosecute  their  business,  a  State  cannot  exclude  a  company 
which  has  complied  with  the  terms  of  the  act  from  its  terri- 

1  96  U.  S.  1. 
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tory,  by  the  grant  of  an  exclusive  right  to  another  company, 
or  lay  it  under  rules  or  restrictions  which  will  conflict  with  the 
privileges  granted  by  Congress.  The  court  said  the  right  to 
enact  such  a  statute  was  incident  to  the  authority  of  Con- 
gress over  the  postal  service,  and  expressed  a  doubt  whether 
the  law  of  Florida  would  have  been  constitutional  even  if 
Congress  had  not  legislated.  The  doctrine  that  a  telegraph 
line  may  be  an  appropriate  mode  of  executing  the  power 
to  establish  post-offices  and  post-roads,  would  seem  to  be 
novel ;  but  there  is  no  doubt  that  telegraphic  communication 
is,  as  society  is  now  organized,  almost  indispensable  to  the 
intercourse  without  which  commerce  cannot  be  effectually 
prosecuted,  and  may  consequently,  at  all  events  when  linking 
State  to  State,  be  regulated  by  the  General  Government. 

"Since  the  case  of  Gibbons  v.  Ogden,"^  said  Waite,  C.-J., 
in  this  instance,^  "  it  has  never  been  doubted  that  commercial 
intercourse  is  an  element  of  commerce  which  comes  within 
the  regulating  power  of  Congress.  Post-offices  and  post- 
roads  are  established  to  facilitate  the  transmission  of  intelli- 
gence. Both  commerce  and  the  postal  service  are  placed 
within  the  power  of  Congress,  because,  being  national  in 
their  operation,  they  should  be  under  the  protecting  care  of 
the  national  government. 

"  The  powers  thus  granted  are  not  confined  to  the  instru- 
mentalities of  commerce  or  the  postal  service  known  or  in  use 
when  the  Constitution  was  adopted,  but  they  keep  pace  with 
the  progress  of  the  country  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances.  They  extend  from 
the  horse  with  its  rider  to  the  stage-coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the  steamboat  to 
the  railroad,  and  from  the  railroad  to  the  telegraph,  as  these 
new  agencies  are  successively  brought  into  use  to  meet  the 
demands  of  increasing  population  and  wealth.  They  were  in- 
tended for  the  government  of  the  business  to  which  they  re- 
late, at  all  times  and  under  all  circumstances.  As  they  were 
intrusted  to  the  General  Government  for  the  good  of  the  na- 
tion, it  is  not  only  the  right,  but  the  duty  of  Congress  to  see  to 
1  9  Wheaton,  1.  a  qq  u.  s.  9. 
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it  that  intercourse  among  the  States  and  the  transmission  of 
intelligence  are  not  obstructed  or  unnecessarily  encumbered 
by  State  legislation. 

"  The  electric  telegraph  marks  an  epoch  in  the  progress 
of  time.  In  a  little  more  than  a  quarter  of  a  century  it  has 
changed  the  habits  of  business  and  become  one  of  the  necessi- 
ties of  commerce.  It  is  indispensable  as  a  means  of  intercom- 
munication, but  especially  is  it  so  in  commercial  transactions. 
Goods  are  sold  and  money  paid  upon  telegraphic  orders.  Con- 
tracts are  made  by  telegraphic  correspondence,  cargoes  se- 
cured, and  the  movement  of  ships  directed.  The  telegraphic 
announcement  of  the  markets  abroad  regulates  prices  at  home, 
and  a  prudent  merchant  rarely  enters  upon  an  important  trans- 
action without  using  the  telegraph  freely  to  secure  information. 

"  It  is  not  only  important  to  the  people,  but  to  the  govern- 
ment. By  means  of  it  the  heads  of  the  departments  in  Wash- 
ington are  kept  in  close  communication  with  all  their  various 
agencies  at  home  and  abroad,  and  can  know  at  almost  any 
hour  by  inquiry  what  is  transpiring  anywhere  that  affects  the 
interest  they  have  in  charge.  Under  such  circumstances  it 
cannot  for  a  moment  be  doubted  that  this  powerful  agency 
of  commerce  and  intercommunication  comes  Vvithin  the  con- 
trolling power  of  Congress,  certainly  as  against  hostile  State 
legislation. 

''The  State  of  Florida  has  attempted  to  confer  upon  a  single 
corporation  the  exclusive  right  of  transmitting  intelligence  by 
telegraph  over  a  certain  portion  of  its  territory.  This  em- 
braces the  two  westernmost  counties  of  the  State,  and  extends 
from  Alabama  to  the  Gulf.  No  telegraph  line  can  cross  the 
State  from  east  to  west,  or  from  north  to  south,  within  these 
counties,  except  it  passes  over  this  territory. 

"  Within  it  is  situated  an  important  seaport,  at  which  busi- 
ness centres  and  with  which  those  engaged  in  commercial  pur- 
suits have  occasion  more  or  less  to  communicate.  The  United 
States  have  there  also  the  necessary  machinery  of  the  national 
government.  They  have  a  navy-yard,  forts,  custom-houses, 
courts,  post-offices,  and  the  appropriate  officers  for  the  enforce- 
ment of  the  laws.    The  legislation  of  Florida,  if  sustained, 
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excludes  all  commercial  intercourse  by  telegraph  between  the 
citizens  of  other  States  and  those  residing  upon  this  territory, 
except  by  the  employment  of  this  corporation.  The  United 
States  cannot  communicate  with  their  own  officers  by  tele- 
graph except  in  the  same  way.  The  State  therefore  clearly 
has  attempted  to  regulate  commercial  intercourse  between 
its  citizens  and  those  of  other  States,  and  to  control  the 
transmission  of  all  telegraphic  correspondence  within  its 
own  jurisdiction. 

"  It  is  unnecessary  to  decide  how  far  this  might  have  been 
done  if  Congress  had  not  acted  upon  the  same  subject,  for  it 
has  acted.  The  statute  of  July  24, 1866,  in  effect  amounts  to 
a  prohibition  of  all  State  monopolies  in  this  particular.  It 
substantially  declares,  in  the  interest  of  commerce  and  the 
convenient  transmission  of  intelligence  from  place  to  place  by 
the  government  of  the  United  States  and  its  citizens,  that  the 
erection  of  telegraph  lines  shall,  so  far  as  State  interference 
is  concerned,  be  free  to  all  who  will  submit  to  the  conditions 
imposed  by  Congress,  and  that  corporations  organized  under 
the  laws  of  one  State  for  constructing  and  operating  telegraph 
lines  shall  not  be  excluded  by  another  from  prosecuting  their 
business  within  its  jurisdiction  if  they  accept  the  terms  pro- 
posed by  the  national  government  for  this  national  privilege. 
To  this  extent  certainly  the  statute  is  a  legitimate  regulation 
of  commercial  intercourse  among  the  States,  and  is  appropri- 
ate legislation  to  carry  into  execution  the  powers  of  Congress 
over  the  postal  service.  It  gives  no  foreign  corporation  the 
right  to  enter  upon  private  property  without  the  consent  of 
the  owner,  and  erect  the  necessary  structures  for  its  business ; 
but  it  does  provide  that,  whenever  the  consent  of  the  owner 
is  obtained,  no  State  legislation  shall  prevent  the  occupation 
of  post-roads  for  telegraph  purposes  by  such  corporations  as 
are  willing  to  avail  themselves  of  its  privileges." 

If  the  vessels  which  are  instruments  of  commerce  are  subject 
to  the  authority  of  Congress,  and  it  extends  to  the  waters  on 
which  they  sail,  it  should  also  warrant  the  removal  of  the 
rocks  and  shoals  which  impede  navigation,  or  the  construction 
of  the  dams,  locks,  and  canals  requisite  for  an  artificial  chan- 
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nel.  It  would  be  absurd  to  conceive  of  the  government  of  the 
United  States  as  powerless  to  deepen  the  mouths  of  the  Missis- 
sippi, or  open  a  communication  between  the  Great  Lakes  and 
the  Atlantic  ;  and  if  the  power  exists,  Congress  may  obviously 
declare  in  what  way  it  shall  be  used.  It  was  accordingly  de- 
cided in  South  Carolina  v.  Georgia  *  that  the  General  Govern- 
ment may  improve  the  navigation  of  a  river  without  the 
consent  of  the  States  between  which  it  flows,  by  erecting  a 
crib  or  dam  across  one  of  its  channels,  and  turning  the  whole 
force  of  the  current  into  another,  although  the  effect  is  to 
render  the  former  too  shallow  for  the  passage  of  vessels,  and 
injure  a  riparian  owner.  The  question  which  channel  shall  be 
left  open,  and  in  what  way  the  water  can  best  be  deepened, 
is  for  Congress,  and  their  decision  cannot  be  reversed  by  the 
courts.  Here,  however,  as  in  the  case  of  pilotage,  and  most 
others  where  there  is  room  for  both  governments,  the  State 
possesses  a  concurrent  power  which  may  be  exercised  so  long 
as  Congress  refrains. 

We  here  touch  the  question  of  internal  improvement,  which 
forms  a  part  of  the  debatable  ground  that  has  been  fought 
over  by  the  opponents  and  advocates  of  a  liberal  interpretation. 
The  improvement  of  a  navigable  river  would  seem  to  be  analo- 
gous in  this  regard  to  the  construction  of  a  highway  or  railroad 
from  State  to  State,  or  as  a  means  of  access  to  the  seaboard ; 
and  if  the  commercial  power  includes  either,  it  must  seemingly 
cover  both.2  It  is  obvious,  nevertheless,  that  in  view  of  the 
spirit  of  the  Constitution  and  the  objects  which  its  framers 
had  in  view,  the  United  States  should  not  adopt  any  measure 
that  does  not  concern  the  entire  Union,  or  that  may  be  ade- 
quately carried  into  effect  by  the  States.  Tried  by  this  test, 
the  removal  of  obstructions  to  navigation  will  ordinarily  de- 
volve on  the  General  Government,  while  highways  may  be 
effectually  provided  for  by  local  legislation.  Such  accordingly 
has  been  the  practice  from  the  outset,  where  the  circumstances 
do  not,  as  in  the  case  of  the  Cumberland  Koad  and  Union 
Pacific  Railway,  constitute  an  exception  to  the  general  rule. 

1  93  U.  S.  4.     See  ante,  Lecture  xv. 

2  Bridge  Co.  v.  The  United  States,  105  U.  S.  470. 
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The  question  is  political,  as  depending  on  the  exercise  of  a 
discretionary  power,  and  does  not  fall  within  the  judicial 
province. 

The  right  of  the  States  to  construct  highways  is  obvious  and 
indispensable,  and  we  have  seen  that  their  authority  extends 
so  far  over  rivers  that  they  may  take  measures  for  the  im- 
provement of  the  navigation,  subject  to  the  paramount  author- 
ity of  Congress ;  and  the  right  to  build  the  bridges  without 
which  highways  must  necessarily  be  incomplete,  would  seem 
to  be  a  necessary  inference  from  these  premises. 

There  is  nevertheless  a  difficulty  in  the  application  of  the 
principle,  because  the  erection  of  a  bridge  or  viaduct  may 
impede  navigation  ;  and  the  question  gave  rise  to  a  protracted 
controversy,  which  is  not  yet  entirely  closed. 

The  navigable  rivers  which  form  a  distinctive  feature  in  the 
geography  of  the  United  States  are  highways  of  foreign  and 
domestic  trade.  Through  these  commerce  hourly  sends  a 
fleet  of  vessels  of  various  kinds,  and  propelled  by  every  means 
contrived  by  the  ingenuity  of  man.  This  traffic  is  not  con- 
fined to  the  larger  rivers,  the  Mississippi,  the  Ohio,  the  Del- 
aware, or  the  Hudson;  it  ramifies  through  their  affluents 
and  spreads  over  the  great  lakes,  which  are  connected  by 
natural  or  artificial  channels.^  It  was  accordingly  declared 
by  Chief-Justice  Marshall,  in  Gibbons  v.  Ogden,  that  wher- 
ever commerce  can  ascend  through  the  instrumentality  of  nav- 
igation, the  power  of  the  United  States  goes  with  it  for  its 
protection,  and  may  be  exercised  for  the  removal  of  any 
impediment  that  may  be  occasioned  by  State  legislation. 

There  is  another  aspect  of  the  question.  If  the  streams 
which  furrow  the  surface  of  the  continent  are  a  means  of 
intercourse,  they  are  also  a  cause  of  severance.  Neighboring 
towns  prosper  in  each  other's  sight  on  either  side  of  the 
channel,  and  desire  a  certain  means  of  communication.  A 
city  arises  on  the  margin,  and  cannot  expand  without  bridges, 
or  needs  them  as  connecting  links  with  its  suburbs ;  a  rail- 
road chartered  by  a  State  and  brought  hundreds  of  miles 

1  The  Daniel  Ball,  10  Wallace,  557;  Escanaba  Co.  v.  Chicago,  107  U.  S. 
678. 
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over  mountains  and  through  the  interposing  strata  of  the 
hills,  meets  with  a  river  which  it  cannot  cross  without  the 
erection  of  a  viaduct  that  may  impede  navigation.  The  river, 
instead  of  connecting,  now  divides.  The  stream  which  bears 
the  mariner  or  the  boatman,  arrests  the  traveller.  The  vessel 
passes,  but  the  railway  train  is  delayed.  The  choice  is  ne- 
cessarily between  opposite  evils.  If  the  river  is  bridged, 
commerce  may  suffer  in  one  important  particular ;  if  it  is  not, 
an  inconvenience  will  be  felt  in  another  of  equal  or  greater 
magnitude.  Fifty  years  ago  a  preference  would  have  been 
given  to  the  river  by  universal  consent ;  since  then  railroads 
have  come  into  being,  and  have  an  undeniable  claim  to  con- 
sideration as  a  means  of  commerce.  The  right  of  ultimate 
decision  in  cases  of  this  kind  confessedly  belongs  to  the 
United  States,  and  it  is  conceded  that  Congress  may  author- 
ize or  prohibit  the  erection  of  a  bridge  or  other  structure 
tending  to  close  or  obstruct  the  channel  of  a  navigable  stream. 
The  doubt  is  whether  and  under  what  circumstances  such 
an  authority  can  be  exercised  by  the  States  in  the  absence  of 
national  legislation. 

In  Wilson  v.  The  Blackbird  Creek  Co.,^  the  State  of  Dela- 
ware had  authorized  the  erection  of  a  dam  across  a  small 
navigable  creek,  the  object  being  to  exclude  the  tide  and 
reclaim  a  marsh  which  was  a  source  of  disease.  The  plaintiff 
in  error  broke  down  the  dam,  and  was  sued  by  the  company 
which  the  State  had  chartered.  He  contended  that  the  act 
of  incorporation  was  unconstitutional,  as  interfering  with  the 
authority  of  Congress  to  regulate  commerce,  and  especially 
with  his  right  as  the  owner  and  master  of  a  coasting  vessel 
duly  licensed  by  the  United  States  to  use  all  the  navigable 
waters  of  the  Union  as  a  means  of  trade.  Chief-Justice 
Marshall,  in  delivering  the  judgment  of  the  court,  held  that 
the  law  of  Delaware  was  not  a  regulation  of  commerce,  but 
an  exercise  of  the  right  which  every  State  has  to  adopt  such 
measures  as  will,  in  the  opinion  of  the  legislature,  promote 
the  health  of  the  inhabitants  or  give  additional  value  to  the 
land  ;   that  if  the  law  were  in  conflict  with  the  Constitution 

1  2  Peters,  245. 
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or  a  law  of  the  United  States,  the  court  would  have  no  diffi- 
culty in  pronouncing  it  void ;  but  Congress  had  passed  no 
statute  regulating  the  navigation  of  the  particular  creek,  or 
of  such  creeks  in  general.  While  their  power  to  do  so  re- 
mained dormant,  there  could  be  no  such  conflict  between  it 
and  the  act  of  the  Delaware  legislature  as  would  render  the 
latter  invalid. 

In  Pound  v.  Turck,^  a  statute  of  Wisconsin  authorized  the 
erection  of  one  or  more  dams  across  a  small  navigable  stream 
lying  wholly  within  the  limits  of  the  State,  but  emptying  its 
waters  into  the  Mississippi,  the  object  being  to  stop  and  col- 
lect floating  logs ;  and  the  statute  was  held  to  be  a  defence  to 
an  action  brought  for  the  obstruction,  within  the  scope  of  the 
decision  in  the  case  of  Blackbird  Creek,  although  it  seriously 
impeded  the  navigation  of  the  river.  The  right  of  the  State 
to  close  such  streams  was  sustained  in  Grover  v.  Powell  ;2  and 
it  was  also  held  that  the  act  could  not  be  repealed  to  the 
injury  of  the  persons  who  had  acted  in  reliance  on  its  terms 
without  compensating  them  for  the  loss. 

The  Chief- Justice  did  not,  in  delivering  judgment  in  the 
case  of  Blackbird  Creek,  touch  a  point  which  might  seem 
to  be  material.  In  Gibbons  v.  Ogden  the  license  issued  to 
the  steamboat  of  the  appellant  as  a  coasting  vessel  was  con- 
strued as  an  authority  to  navigate  all  the  waters  of  the 
United  States  ;  and  it  was  held  to  follow  that  the  statute  of 
New  York,  by  which  such  boats  were  excluded  from  the 
waters  of  New  York,  which  were  also  waters  of  the  United 
States,  could  not  stand.  The  statute  of  Delaware,  by  which 
the  plaintiff  in  Wilson  v.  The  Blackbird  Creek  Co.  was  in 
effect  shut  out  from  a  navigable  inlet,  seems  to  have  been 
within  this  principle.  Whether  navigation  is  hindered  by  a 
legislative  prohibition  or  by  a  structure  erected  under  color 
of  law,  the  injurious  consequences  are  the  same.  If  there  is 
no  right  to  impose  the  one,  there  can  be  none,  as  it  would 
seem,  to  sanction  a  resort  to  the  other.  It  can  hardly  be 
supposed  that  the  length  of  the  stream  makes  the  difference ; 

1  95  U.  S.  459. 

2  2  Stockton's  Chan.  211. 
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that  Blackbird  Creek  might  be  closed  because  it  only  ex- 
tended a  few  miles  inland,  and  that  the  Hudson  could  not, 
because  it  is  a  great  avenue  of  commerce.  This  would  be  a 
political  reason  rather  than  a  judicial.  In  one  respect  the 
cases  were  not  legally  the  same.  Congress  had  established 
ports  of  entry  on  the  Hudson,  and  there  were  none  on 
Blackbird  Creek.  A  coasting  license  is,  however,  an  authority 
to  use  any  of  the  waters  of  the  United  States  for  the  purpose 
of  navigation,  and  not  merely  those  which  have  been  desig- 
nated for  the  collection  of  dues  on  foreign  merchandise.^  It 
is  no  doubt  true  that  when  a  port  of  entry  is  established,  the 
waters  leading  from  it  to  the  sea  are  impliedly  declared  to 
be  navigable ;  but  a  State  can  hardly  be  entitled  to  close 
every  stream  on  which  no  such  port  exists.  The  material  dis- 
tinction seems  to  be,  not  the  comparative  insignificance  of 
Blackbird  Creek,  or  even  that  it  was  wholly  within  the 
State  of  Delaware  ;  but  that  the  legislature  in  closing  it  acted 
by  virtue  of  the  police  power  which  confessedly  remains  in  the 
State,  while  the  statute  which  was  set  aside  in  Gibbons  v. 
Ogden  was  in  effect  a  regulation  of  commerce,  and  as  such 
encroached  on  a  power  which,  save  exceptionally,  can  only 
be  exercised  by  Congress. 

If  this  case  fell  short  of  the  doctrine  of  Gibbons  v.  Ogden, 
it  was  carried  to  its  full  extent  in  Pennsylvania  v.  The 
Wheeling  Bridge  Co.,^  where  the  question  arose  under  the 
following  circumstances  The  defendants  built  a  bridge 
across  the  Ohio  at  Wheeling,  under  a  charter  from  the  Vir- 
ginia legislature  and  within  the  limits  of  that  State,  which 
the  State  of  Pennsylvania  sought  to  enjoin  as  an  obstruction 
to  navigation,  erected  without  an  authority  from  Congress,  and 
constituting  in  effect  a  public  nuisance.  The  case  was  re- 
ferred on  the  questions  of  fact  to  a  commissioner,  who  made 
a  report  sustaining  the  allegation  of  the  bill,  that  the  bridge 
was  too  low  to  permit  steamers  of  the  larger  class  to  pass  in 
time  of  flood  without  lowering  their  funnels,  which  would  be 

1  The  Steamboat  Co.  v.  Livingston,  3  Cowen,  713;  The  People  v.  The 
Saratoga  R.  R.  Co.,  15  Wend.  113,  131. 

2  13  Howard,  618. 
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a  serious  impediment  to  navigation.  The  case  was  ably 
argued  for  the  complainant  by  Mr.  Stanton,  whose  subse- 
quent career  is  a  convincing  proof  that  forensic  ability  is  not 
incompatible  with  the  qualities  of  a  great  administrator  and 
minister  of  war.  He  contended  that  the  Ohio  was  a  public 
highway  of  commerce,  established  and  recognized  as  such  by 
Congress  and  the  legislatures  of  the  States  between  which  it 
ran.  That  as  far  back  as  1786  Congress  had  resolved  that 
the  Mississippi,  the  St.  Lawrence,  and  the  carrying  places 
between  the  same,  were  common  highways,  and  as  such 
should  be  forever  free  to  the  inhabitants  of  the  adjacent  land 
and  to  the  citizens  of  the  United  States  and  of  any  States 
that  might  subsequently  enter  the  Confederation.  This 
regulation  was  embodied  in  the  ordinance  of  1787,  for  the  reg- 
ulation of  the  territory  to  the  northwest  of  the  Ohio,  which 
was  still  in  force.  That  by  the  act  passed  in  1789  by  the 
legislature  of  Virginia,  authorizing  the  erection  of  the  terri- 
tory west  of  the  mountains  into  a  State,  it  was  provided  that 
the  Ohio  should,  within  the  limits  of  Virginia  and  of  the  pro- 
posed State,  be  free  and  common  to  the  citizens  of  the 
United  States.  Congress  assented  to  this  act  soon  after  the 
adoption  of  the  Constitution,  and  it  became  a  compact  be- 
tween Virginia  and  the  General  Government  of  the  Union. 
Nor  was  this  all.  Ports  had  been  established  at  various 
points  on  the  Ohio  by  the  act  of  Congress,  and  surveyors 
appointed,  appropriations  had  been  made  to  deepen  the 
channel  and  remove  obstructions,  and  finally  a  law  was 
passed  for  licensing  and  enrolling  steamers  navigating  the 
Ohio,  —  the  very  steamers  which  the  bridge  would  delay  and 
hinder  or  arrest.  That  the  bridge  was  a  nuisance  sufficiently 
appeared  from  the  proofs  ;  and  if  so,  it  contravened  the  Con- 
stitution and  the  laws  passed  in  pursuance  of  it  by  the  legis- 
lature, and  should  be  abated. 

In  delivering  the  opinion  of  the  court,  McLean,  J.,  held 
that  the  State  of  Pennsylvania  could  not,  in  her  sovereign 
capacity  or  on  behalf  of  the  citizens  of  the  State,  maintain  a 
suit  for  an  injury  by  which  their  interests  were  affected  and 
not  hers.     If  they  were  injured,  and  she  was  not,  they  must 
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sue  in  their  own  persons.  But  this  was  not  the  case  before 
the  court.  The  State  could  not  sue  as  a  political  society. 
She  might  seek  redress  as  the  owner  of  the  lines  of  railroad 
and  canal  which,  traversing  the  State,  terminated  at  the  Ohio, 
and  would  be  rendered  less  productive  if  the  navigation 
of  that  river  was  closed.  In  this  respect  she  had,  like  any- 
other  proprietor,  a  right  to  the  protection  of  the  court  against 
acts  contrary  to  the  Coustitution  and  laws  of  the  Union. 
Was  the  bridge  in  question  an  act  of  this  description  ?  The 
report  of  the  commissioner  to  whom  the  case  had  been 
referred,  established  that  the  bridge  was  a  public  nuisance, 
as  obstructing  a  river  which  was  undeniably  a  public 
highway.  Had  this  been  all,  the  suit  would  have  failed. 
The  Supreme  Court  had  no  original  jurisdiction  under  the 
common  law.  To  call  their  powers  into  operation,  it  must 
appear,  not  only  that  a  right  was  invaded,  but  that  it  was 
conferred  or  guaranteed  by  the  Constitution  or  laws  of  the 
United  States.  In  the  case  before  the  court  this  sufficiently 
appeared  from  the  language  of  the  acts  of  Congress  which 
had  been  cited  by  the  complainant.  Congress  had  not  de- 
clared in  terms  that  a  State  should  not  obstruct  the  navi- 
gation of  the  Ohio,  but  they  had,  by  licensing  vessels, 
establishing  ports  of  entry,  and  imposing  duties  on  the  masters 
and  officers  of  the  boats  traversing  that  river,  recognized  it 
as  navigable,  and  manifested  their  intention  that  it  should 
remain  open  to  navigation ;  and  the  compact  made  with 
Kentucky  at  the  time  of  the  admission  of  the  latter  State 
into  the  Union, —  that  the  use  and  navigation  of  the  river 
Ohio  should  remain  free  and  common  to  the  citizens  of  the 
United  States,  —  was  not  only  a  legislative  compact  in 
which  Pennsylvania  was  interested,  and  which  Virginia 
could  not  impair  consistently  with  the  Constitution,  but  had 
by  the  express  sanction  of  Congress  become  a  law  of  the 
Union.  No  further  legislation  was  necessary  to  call  forth 
the  powers  of  the  court.  It  was  accordingly  decreed  that 
the  bridge  should  be  abated,  unless  it  was  raised  to  a  height 
of  a  hundred  and  eleven  feet  above  low-water  mark,  on  or 
before  the  eleventh  of  the  month  of  February  next  ensuing. 
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From  this  decree  Chief-Justice  Taney  dissented,  on  the 
ground  that  Congress  had  not  forbidden  bridges  over  the 
navigable  rivers  of  the  United  States,  or  declared  expressly 
that  the  navigation  of  the  Ohio  should  not  be  impeded  by 
the  erection  of  such  structures  as  might  be  requisite  to  afford 
the  means  of  crossing  the  stream  ;  and  until  they  did,  the 
court  could  not  deduce  such  a  proliibition  from  the  language 
of  the  acts  that  had  been  passed  by  Congress.  A  law 
licensing  a  steamer  to  run  on  a  river,  or  prescribing  the 
manner  in  which  it  should  be  equipped  and  managed,  was 
not  a  law  forbidding  the  erection  of  a  bridge  across  the 
same  or  any  other  river.  If  the  intention  had  been  to  pro- 
hibit bridges  over  the  Ohio,  it  would  have  been  expressed  in 
distinct  and  unmistakable  terms.  The  case  was  distinguish- 
able from  Gibbons  v.  Ogden.  When  the  legislature  of  New 
York  granted  an  exclusive  privilege  by  law  to  certain  per- 
sons, the  law  in  effect  excluded  vessels  licensed  by  the 
United  States  from  navigating  the  waters  of  the  State. 
Here  no  one  was  shut  out,  no  exclusive  privilege  granted. 
The  object  was  not  to  exclude  shipping,  but  to  authorize  the 
construction  of  a  bridge.  If  navigation  was  impeded,  the 
injury  was  casual  and  incidental.  The  remedy,  therefore, 
was  legislative,  and  not  judicial.  When  Congress  legislated, 
the  court  would  know  how  to  enforce  the  law. 

Daniel,  J.,  who  also  dissented,  took  a  position  which 
would  seem  to  be  the  key  to  the  whole  controversy.  It  was, 
he  said,  conceded  that  the  bridge  should  not  be  abated  unless 
it  was  a  public  nuisance ;  or,  in  other  words,  unless  it  was  a 
source  of  injury  to  the  community.  In  determining  this  ques- 
tion it  was  necessary  to  consider  not  only  the  effect  which 
allowing  the  structure  to  remain  would  have  on  the  trade  of 
the  river,  but  the  effect  which  removing  it  would  have  on  the 
not  less  important  trade  which  passed  over  the  railway.  The 
injury  to  navigation  would  confessedly  be  slight  if  the  bridge 
stood ;  there  would  be  serious  delay  and  embarrassment  in 
the  passage  of  trains  if  it  was  removed.  And  as  the  advan- 
tage equalled,  if  it  did  not  exceed,  the  inconvenience,  the 
structure  could  not  be  pronounced  a  nuisance.     To  sustain 
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this  view  he  cited  the  case  of  The  King  v.  Russell,^  where 
Bayley,  J.,  had  held  that  in  determining  whether  a  wharf  or 
other  structure  by  which  navigation  was  impeded  should  be 
abated,  it  was  necessary  to  look  beyond  the  thing  itself  to  the 
purpose  for  which  it  was  erected,  and  consider  whether,  taken 
as  a  whole,  it  facilitated  or  hindered  trade.  Every  wharf  in 
some  degree  obstructed  navigation  by  narrowing  the  channel 
and  turning  part  of  the  waterway  into  solid  ground.  If  the 
motive  was  pleasure,  caprice,  or  whim,  and  the  erection  inter- 
fered in  the  least  degree  with  the  right  of  passage,  it  would 
be  a  nuisance.  But  the  case  was  widely  different  where  the 
object  was  to  facilitate  trade,  and  the  inconvenience  slight  in 
proportion  to  the  benefit.  The  case  of  The  People  v.  The 
Rensselaer  &  Saratoga  Railroad  ^  was  also  cited  as  proceed- 
ing on  the  same  ground,  and  directly  in  point.  Savage,  C.-J., 
had  there  said  that  the  power  to  erect  bridges  over  navigable 
streams  had  been  so  far  surrendered  that  no  bridge  could  be 
erected  which  interfered  with  the  freedom  of  navigation,  but 
that  a  free  navigation  did  not  mean  a  navigation  free  from 
such  partial  obstacles  and  impediments  as  might  arise  from 
structures  conducive  to  the  general  good. 

The  controversy  did  not  end  here.  An  injunction  having 
been  awarded  to  enforce  the  decree,  and  a  rule  granted  to 
show  cause  why  the  defendants  should  not  be  attached  for  a 
contempt  of  court,  they  answered  that  Congress  had,  in  the 
year  1853,  subsequently  to  the  judgment,  enacted  that  the 
bridges  across  the  Ohio  River  at  Wheeling  were  "  lawful 
structures  in  their  present  position  and  elevation,  and  should 
be  so  held  and  taken  to  be,  any  law  or  laws  of  the  United 
States  to  the  contrary  notwithstanding ; "  and  they  were 
further  declared  "to  be  post-roads  for  the  passage  of  the 
mails  of  the  United  States."  The  court  held  that  this  stat- 
ute was  conclusive,  and  left  nothing  open  for  judicial  consid- 
eration. Whether  Congress  could  or  could  not  legalize  the 
bridges  by  virtue  of  the  power  to  establish  post-offices  and 
post-roads,  they  undoubtedly  had  ample  authority  for  that 

1  6  B.  &  C.  593.  2  15  Wend.  113. 
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end  under  the  power  to  regulate  commerce  among  the  several 
States. 

The  regulation  of  commerce  includes  intercourse  and  navi- 
gation, and  consequently  the  right  to  determine  what  may  or 
may  not  be  done  in  point  of  law  in  relation  to  navigation ;  and 
that  power  had  been  exerted  to  sustain  the  bridge.  If  the 
structure,  which  Congress  had  sanctioned,  hindered  trade  at 
Wheeling,  or  turned  it  into  other  channels,  this  was  not  a 
reason  for  treating  the  statute  as  at  variance  with  the  clause 
of  section  9  of  Article  I.,  that  no  preference  shall  be  given  by 
any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another.  Many  acts  of  Congress  passed 
under  the  power  to  regulate  commerce  might  incidentally  op- 
erate to  the  prejudice  of  a  riparian  property  holder  or  town ; 
but  it  would  not  do  to  say  that  the  exercise  of  an  enumerated 
power  was  unconstitutional  because  the  law  incidentally  pro- 
duced results  that  lay  beyond  the  limit  of  the  power  used. 
Nor  was  it  of  greater  consequence  that  the  statute  went  to 
annul  a  previous  judgment.  Had  the  decree  been  for  dam- 
ages occasioned  by  the  obstruction  while  it  was  still  unlawful, 
the  right  so  acquired  would  have  been  beyond  the  reach  of 
Congress ;  and  the  costs  which  had  been  adjudged  to  the 
complainant  were  within  this  principle.  But  that  part  of  the 
decree  which  directed  the  abatement  of  the  obstruction  was 
executory,  and  depended  for  its  validity  on  whether  the  struc- 
ture did  or  did  not  interfere  with  the  right  of  navigation ;  and 
if,  in  the  mean  time,  this  right  was  so  modified  as  not  to  be 
injuriously  affected  by  the  maintenance  of  the  bridges,  there 
was  no  longer  anything  that  the  court  could  properly  enjoin.^ 
It  was  decided  in  like  manner  in  the  case  of  the  Clinton 
Bridge  ^  that  an  act  of  Congress  declaring  a  bridge  across  the 
Mississippi  River  lawful,  was  conclusive  both  on  the  State 
and  national  tribunals,  and  a  sufficient  answer  to  a  suit  for 
the  abatement  of  the  bridge  as  a  nuisance. 

These  cases  were  followed  in  Miller  v.  The  Mayor  of  New 

^  The  State  of  Pennsylvania  v.  The  Wheeling  Bridge  Co.,  18  Howard, 
421,  430,  431. 

2  13  WaUace,  454. 
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York,^  and  an  act  of  Congress  authorizing  the  construction  of 
a  suspension-bridge  across  the  East  River  at  New  York,  ac- 
cording to  a  plan  and  at  a  location  to  be  approved  of  by  the 
Secretary  of  War,  was  held  to  be  a  conclusive  answer  to  an 
allegation  that  it  was  an  injurious  impediment  to  navigation, 
although  large  vessels  could  not  pass  under  it  without  striking 
their  top-gallant  masts. 

It  follows  conversely  that  a  bridge  over  a  navigable  river 
is,  even  when  authorized  by  State  legislation,  subject  to  the 
control  of  Congress,  who  may  sanction  its  continuance  or 
order  it  to  be  abated  as  a  hindrance  to  navigation,  without 
compensating  the  owners,  who  voluntarily  incurred  the  risk, 
and  can  no  more  complain  than  can  the  owner  of  a  house  of 
a  change  in  the  grade  of  the  street  before  his  door.  The  case 
is  not  the  same  where  the  bridge  is  erected  under  an  authority 
from  Congress.  Such  a  grant  is  not  merely  a  contract,  but 
confers  a  right  of  property ;  and  if  the  United  States  are  not 
forbidden  to  impair  the  obligation  of  contracts,  they  cannot 
deprive  a  man  of  his  property  save  through  the  right  of 
eminent  domain  and  with  the  compensation  which  that  im- 
plies. So  much  may  be  inferred  from  the  language  held  in 
Bridge  Co.  v.  United  States,^  although  the  point  did  not 
arise,  because  Congress  had  in  passing  the  act  reserved  the 
right  to  revoke  the  authority  which  it  conferred,  should  the 
bridge  prove  an  impediment  to  navigation. 

While  these  decisions  give  the  measure  of  the  authority, 
there  is  still  room  for  doubt  as  to  how  far  the  States  may  act 
when  Congress  have  not  legislated  save  by  the  statutes  passed 
for  the  regulation  of  navigation,  and  applicable  to  all  the 
waters  of  the  United  States. 

The  question  arose  in  Oilman  v.  Philadelphia,^  with  a  re- 
sult which  showed  that  something  had  been  learned  from 
experience.  A  bill  was  there  filed  to  enjoin  the  city  of  Phila- 
delphia from  erecting  a  bridge  across  the  River  Schuylkill, 
under  the  authority  of  a  law  passed  by  the  legislature  of 
Pennsylvania.  It  appeared  from  the  pleadings  that  the 
bridge,  which  was  permanent  and  without  a  draw,   would 

1 109  U.  S.  388.  2  105  u.  S.  492.  «  3  Wallace,  713. 


AS  INCIDENT  TO  HIGHWAYS.  497 

prevent  vessels  from  ascending  the  stream  to  a  point  some 
hundred  yards  farther  up,  where  navigation  ceased.  The 
effect,  consequently,  was  to  deprive  that  portion  of  the  city 
which  lay  beyond  of  a  means  of  access  to  the  sea.  Philadel- 
phia had  been  declared  a  port  of  entry  by  Congress,  and  the 
plaintiff  owned  a  wharf  within  the  limits  of  the  port  and 
above  the  bridge.  The  chief  difference  between  this  case 
and  that  of  the  Wheeling  Bridge  was,  that  the  Schuylkill 
has  its  entire  course  in  the  State  of  Pennsylvania,  and  had 
not  been  distinctly  recognized  by  Congress  as  a  navigable  river. 
But  it  was  navigable  in  point  of  fact  for  sea-going  vessels  to 
Philadelphia,  and  the  shores  and  waters  of  the  River  Dela- 
ware and  the  rivers  connected  therewith  had  been  established 
by  Congress  as  a  district  of  which  Philadelphia  was  the  port 
of  entry.  In  delivering  the  opinion  of  the  court,  Swayne,  J., 
said  that  if  Congress  legislated  in  pursuance  of  the  power 
to  regulate  commerce,  and  a  State  exercised  or  granted  an 
authority  in  derogation  of  the  law,  the  act  would  be  void. 
This  had  been  established  in  the  case  of  Pennsylvania  v.  The 
Wheeling  Bridge  Co.,  with  regard  to  the  erection  of  a  bridge, 
and  the  court  adhered  to  the  principle  of  that  decision.  But 
while  the  power  lay  dormant  in  Congress  it  would  not  pre- 
clude the  exercise  of  a  distinct  and  independent  power  by  a 
State,  or  even  of  the  power  to  regulate  commerce  in  matters 
where  the  grant  of  that  power  to  Congress  was  not  exclusive. 
The  case  before  the  court  was  of  the  latter  description. 

The  national  government  had  no  powers  but  such  as  had 
been  delegated  to  it ;  the  States  all  that  had  not  been  surren- 
dered. The  power  to  authorize  the  building  of  bridges  was 
not  to  be  found  in  the  Federal  Constitution.  It  was  origi- 
nally vested  in  the  States,  and  had  not  been  taken  from  them 
or  conferred  specifically  on  Congress.  It  must  reside  some- 
where, and  it  followed  that  the  States  had  it  still.  This 
power,  like  the  police  power  and  others  that  might  be  enu- 
merated, might  operate  on  the  same  subjects  as  the  power  to 
regulate  commerce ;  but  this  was  no  reason  for  preventing 
its  legitimate  exercise.  If  it  should  be  so  used,  openly  or 
covertly,  as  to  conflict  with  the  Constitution  or  laws  of  the 
VOL.  I.  — 32 
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United  States,  it  would  be  the  right  and  duty  of  the  na- 
tional judiciary  to  interpose  with  vigor  and  effect. 

The  case  under  consideration  was  identical  as  to  the  ma- 
terial facts  with  that  of  Blackbird  Creek,^  and  there  was  no 
difference  in  principle.  Both  streams  were  affluents  of  the 
same  larger  river,  and  each  was  entirely  within  the  State 
which  authorized  the  obstruction.  Though  Blackbird  Creek 
was  the  less  important  water,  it  was  navigable,  and  the  ob- 
struction was  complete.  If  the  Schuylkill  was  larger  and  its 
commerce  greater,  the  obstruction  was  only  partial,  and  the 
public  convenience  to  be  promoted  more  imperative.  The 
point  that  the  effect  was  to  exclude  vessels  duly  licensed  and 
enrolled  as  coasters  from  a  navigable  stream,  was  made  by 
counsel  in  both  cases ;  and  though  it  was  not  noticed  by  the 
Chief-Justice  in  delivering  judgment,  his  silence  was  equiva- 
lent to  a  denial  of  its  relevancy.  The  judgment  consequently 
established  that  there  was  no  such  legislation  by  Congress  as 
to  preclude  the  States,  and  the  court  could  not,  without  over- 
ruling it,  annul  the  law  of  Pennsylvania  or  direct  the  demo- 
lition of  the  bridge  which  the  legislature  of  that  State  had 
authorized.  There  was  the  more  reason  for  this  conclusion  be- 
cause the  bridges  which  are  the  connecting  parts  of  highways 
are  as  essential  to  commercial  intercourse  as  the  waters  which 
they  cross  ;  and  as  the  traffic  over  them  may  be  greater  than 
that  on  the  river,  it  is  for  the  municipal  authority  to  deter- 
mine which  is  the  more  important  and  should  be  preferred. 
The  possible  abuse  of  a  power  is  no  proof  that  it  does  not 
exist ;  and  where  a  river  is,  like  the  Schuylkill,  wholly  within 
the  limits  of  a  State,  there  is  little  danger  that  the  power  to 
bridge  it  will  be  abused,  because  the  consequences  will  fall 
chiefly  on  her  own  citizens.  Finally,  Congress  might,  as  in 
other  cases  where  power  was  shared  by  the  States,  intervene 
to  control  local  legislation  and  regulate  all  bridges  over 
navigable  streams,  or  provide  for  the  removal  of  those  which 
prejudicially  affected  navigation. 

The  case  of  Oilman  v.  Philadelphia  was  cited  and  approved 
in  Miller  v.  The  Mayor  of  New  York ;  ^  and  in  Escanaba  v, 

1  2  Peters,  245.  a  109  U.  S.  395. 
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Chicago  ^  it  was  held  to  follow  that  in  the  absence  of  con- 
gressional legislation  the  State  of  Illinois  had  plenary  power 
over  the  Chicago  River,  which  flowed  entirely  within  her  bor- 
ders, and  might  authorize  the  city  of  Chicago  to  build,  repair, 
and  regulate  the  bridges  which  were  requisite  to  connect  the 
streets. 

It  is  obvious,  under  these  decisions  and  on  principle,  that 
since  bridges  are  parts  of  highways  and  essential  to  their 
completeness,  and  can  seldom  be  built  without  to  some  extent 
impeding  navigation,  the  government  which  has  charge  of  the 
highways  must  determine  the  relative  importance  of  the  traf- 
fic on  the  bridge  and  that  on  the  river  which  flows  beneath, 
and  so  adjust  the  claims  of  both  as  to  promote  the  interests 
of  commerce  and  the  community  as  a  whole.  This  duty  has 
always  been  performed  by  the  States,  and  from  the  dual  na- 
ture of  our  government  necessarily  devolves  on  them  rather 
than  the  General  Government ;  subject,  nevertheless,  to  the 
authority  of  Congress  over  the  waters  of  the  United  States, 
so  far  as  they  form  by  themselves,  or  by  connection  with 
other  waters,  a  continuous  channel  for  commerce.^ 

It  is  established  under  this  decision  that  the  police  power 
of  the  States  embraces  the  construction,  repair,  and  mainten- 
ance of  bridges,  and  the  establishment  of  ferries  within  their 
limits,  which,  though  subordinate  to  Congress,  is  yet  plenary 
until  Congress  legislates.^  Such  a  conclusion  is  not  only 
reasonable,  but  in  a  sense  necessary,  because  the  local  govern- 
ment can  better  determine  what  local  needs  require ;  and  if 
such  details  must  necessarily  be  referred  to  the  General 
Government,  it  would  fail  in  the  performance  of  the  task 
or  want  time  for  the  consideration  of  matters  which  con- 
cern the  nation  as  a  whole. 

Although  the  Schuylkill  has  its  entire  course  in  Pennsylva- 
nia, and  the  fact  was  adverted  to  by  Swayne,  J.,  as  rendering 
the  case  identical  with  that  of  Blackbird  Creek,  his  language 

1  107  U.  S.  687. 

2  The  Daniel  Ball,  10  Wallace,  557;  Escanaba  v.  Chicago,  107  U.  S. 
685.     See  Robbins  v.  Shelby  District,  120  Id.  489,  493. 

«  Cardwell  v.  The  Bridge  Co.,  113  U.  S.  205,  208. 


500  EIVERS   FLOWING  THROUGH 

was  broad  enough  to  justify  the  inference  that  the  power  to 
build  bridges  is,  like  that  to  construct  the  highways  which 
they  connect,  primarily  in  the  States,  subject  to  the  control- 
ling hand  of  Congress.  Such,  also,  was  the  drift  of  the  argu- 
ment in  Escanaba  v.  Chicago,  although  the  conclusion  was 
narrower  than  the  premises,  and  confined  to  *' bridges  over 
navigable  streams  which  are  entirely  within  the  limits  of  the 
State."  The  question  raised  in  The  Wheeling  Bridge  Case 
is,  therefore,  still  at  large,  and  should  seemingly  depend,  not 
on  whether  the  river  flows  through  one  or  many  States,  but 
on  how  far  it  is  navigable,  the  size  and  number  of  the  vessels 
which  pass  up  and  down  the  channel,  and  the  kind  and  value 
of  their  cargoes.  If  the  regulation  of  the  Schuylkill  may  safely 
be  left  to  the  local  authorities,  and  the  Hudson  is  exclusively 
under  the  control  of  Congress,  it  is  not  because  the  entire 
course  of  the  former  river  is  in  the  State  of  Pennsylvania, 
while  the  latter  divides  New  York  from  New  Jersey,  but 
because  the  traffic  on  the  Hudson  much  exceeds  that  on  the 
Schuylkill.  A  river  flowing  through  two  or  more  States 
may  be  so  far  common  property  that  no  one  of  them  can 
sanction  any  structure  that  will  obstruct  the  channel ;  but  if, 
as  we  may  infer  from  Oilman  v,  Philadelphia,  a  State  may 
bridge  rivers  which,  like  the  Penobscot,  are  important  ave- 
nues of  commerce,  because  they  are  exclusively  within  her 
borders,  there  would  seem  to  be  no  sufficient  reason  why  New 
York  and  New  Jersey  should  not  unite  in  throwing  a  bridge 
across  the  Hudson.  The  test  seemingly  should  be.  Is  the 
river  of  such  importance  to  interstate  and  foreign  commerce 
that  it  should  be  exclusively  regulated  by  the  General  Gov- 
ernment, and  cannot  safely  be  trusted  to  local  legislation, 
subject  to  the  intervention  of  Congress?  and  the  question 
whether  the  entire  course  of  the  stream  is  in  the  State,  is  a 
circumstance  that  may  deserve  attentive  consideration,  but  is 
not  of  itself  conclusive.  A  river  which  has  its  source  in  one 
State  and  its  mouth  in  another,  is,  so  far  as  its  course  through 
the  former  is  concerned,  as  entirely  local  as  if  it  did  not  enter 
the  latter ;  and  the  Hudson  above  Newburgh  should  therefore 
be  as  much  under  the  control  of  New  York  as  is  the  Schuylkill 
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of  Pennsylvania,  especially  if  the  latter  be  viewed  in  its  true 
aspect  as  a  branch  of  the  Delaware. 

The  question  arose  in  The  People  v.  The  Saratoga  R.  R. 
Co.,^  under  an  information  filed  by  the  Attorney-General  of 
New  York  against  the  defendants  for  the  erection  of  a  bridge 
across  the  Hudson  River  from  the  city  of  Troy  to  a  point  on 
the  opposite  bank.  The  defendants  relied  on  an  authority 
from  the  legislature  as  a  justification,  and  the  plea  was  held 
valid  on  demurrer.  The  court  said  that  the  Hudson,  from 
the  ocean  to  the  city  of  Troy,  and  above  it  as  far  as  the  vil- 
lage of  Waterford,  was  an  arm  of  the  sea  where  the  tide 
ebbed  and  flowed,  and  had  long  been  used  in  carrying  on 
commerce  under  the  laws  of  the  United  States. 

The  place,  therefore,  was  one  where  vessels  registered  and 
licensed  as  coasters  under  the  act  of  Congress  of  February, 
1793,  had  a  right  to  pass,  and  where  any  obstruction  entirely 
preventing  or  materially  impeding  navigation  would  be  un- 
lawful. The  entire  control  over  the  waters  of  the  States 
resided  in  Congress  and  the  several  States.  This  power  was 
originally  in  the  State  legislatures,  and  had  not  been  sur- 
rendered to  Congress  except  so  far  as  was  necessary  to 
secure  a  free  navigation.  A  free  navigation  did  not  mean  a 
navigation  free  from  such  obstacles  and  impediments  as  the 
best  interests  of  society  might  demand.  A  vessel  arriving  at 
the  port  of  New  York  from  a  foreign  port,  which  had  sailed 
and  was  navigated  in  pursuance  of  the  laws  passed  by  Con- 
gress, might  be  confronted  at  the  quarantine  ground,  not  by 
a  bridge  with  a  draw  which  could  be  passed  in  half  an  hour, 
but  with  a  mandate  from  the  State  authorities  requiring  her 
to  lie  at  anchor  without  communication  with  the  shore  for 
weeks,  or,  if  the  case  required  it,  for  a  longer  period.  Yet 
no  one  contended  that  such  detention  was  unconstitutional. 

Chief- Justice  Marshall  had,  on  the  contrary,  enumerated 
quarantine  laws  and  ferries  as  among  the  component  parts 
of  the  mass  of  legislation  that  might  be  most  advantageously 
exercised  by  the  States.  The  word  ferries  was  followed  by  an 
"etc.,"  implying  that  there  were  other  subjects  of  a  like  kind ; 

1  15  Wend.  113. 
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and  nothing  was  more  analogous  to  ferries  than  the  bridges 
for  which  ferries  were  but  substitutes.  Sovereignty  was 
divided  between  the  States  and  the  General  Government;  and 
as  the  right  to  build  bridges  was  not  delegated  to  the  latter, 
nor  denied  to  the  former,  it  might  be  exercised  by  the  State 
legislatures  in  any  way  that  did  not  injuriously  obstruct 
navigation.  A  bridge  with  a  draw  that  might  be  opened 
free  of  expense  for  every  passing  vessel,  fulfilled  these  condi- 
tions. It  was  held  in  the  case  of  Blackbird  Creek  that  the 
power  of  Congress  had  not  been  so  exercised  as  to  affect  the 
question ;  and  although  it  was  not  easy  to  see  how  that  could 
be  said  of  vessels  navigating  under  a  coasting  license,  if  this 
was  true  of  Blackbird  Creek,  the  Hudson  was  indisputably 
a  public  navigable  river,  subject  to  the  navigation  laws  of 
Congress.  The  defendants  could  not,  therefore,  have  closed 
it  by  an  impassable  dam,  but  they  might  well  construct  a 
bridge  with  a  draw,  which  facilitated  intercourse  by  land 
without  materially  interfering  with  that  which  passed  up  and 
down  the  river. 

We  may  infer  from  this  decision,  when  read  in  connection 
with  the  language  held  in  Gilman  v,  Philadelphia,^  that  the 
Federal  courts  should  not  enjoin  a  bridge  which  has  been 
authorized  by  the  State  legislature,  unless  the  injurious  con- 
sequences to  navigation  are  manifest  and  such  as  do  not 
admit  of  the  delay  requisite  for  the  intervention  of  Congress, 
which  is  the  ultimate  and  appropriate  tribunal  for  the  decision 
of  a  question  depending  on  circumstances  that  are  beyond 
the  scope  of  a  judicial  inquiry,  and  should  be  left  to  the 
legislature. 

The  power  of  Congress  to  regulate  commerce,  and  the 
power  of  the  President  and  Senate  over  the  same  subject- 
matter  through  the  treaties  made  with  foreign  nations,  may 
obviously  clash  ;  and  it  seems  to  be  well  settled  that  when 
such  a  result  ensues,  the  act  of  Congress  will,  if  subsequent, 
prevail.  A  treaty  is  a  law,  but  it  has,  so  far  as  the  courts  are 
concerned,  no  higher  claim,  and  may  as  concluded  by  two 
branches  of  the  government,  have  less  weight  than  a  statute 

1  3  Wallace,  713,  726. 
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to  which  all  have  given  their  assent.  It  consequently  falls 
within  the  rule  that,  as  between  two  opposite  enactments, 
that  which  is  the  latest  declaration  of  the  national  will 
shall  prevail.^  Whether  the  compact  is  or  is  not  broken 
by  such  a  course,  is  a  political  question  beyond  the  scope 
of  the  judiciary,  and  must  be  left  to  the  other  departments 
of  the  government  for  settlement  by  negotiation  or  through 
a  recourse  to  arms. 

1  Head-money  Cases,  112  U.  S.  588,  599;  Chew  Heong  v.  The  United 
States,  Id.  536,  562;  Taylor  v.  Morton,  2  Curtis,  454,  459. 


LECTURE  XXIV. 

Amendments  to  the  Constitution.  —  The  First  Eleven  intended  to  Limit 
the  Powers  of  the  Federal  (jovernment.  —  The  Constitutional  Prohi- 
bitions apply  exclusively  to  the  United  States,  unless  they  are  so 
worded  as  to  include  the  States.  —  A  Prohibition  addressed  to  the 
United  States  cannot  be  enforced  as  against  the  States,  nor  a  Prohi- 
.  bitiou  to  the  States  as  against  Individuals.  —  The  Police  Power  gen- 
erally confined  to  the  States,  and  insusceptible  of  being  enforced  or 
exercised  by  Congress.  —  The  Fourteenth  Amendment  a  restraint 
only  on  the  States.  —  State  Citizenship,  and  Citizenship  of  the  United 
States.  — The  Fifteenth  Amendment  addressed  to  the  States  and  the 
United  States.  —  The  Thirteenth  binding  on  the  United  States,  the 
States,  and  the  People.  —  A  Statute  unconstitutional  in  any  Part  is 
void  in  all,  unless  what  is  valid  can  stand  alone.  —  Civil  Rights  Bill. 
—  What  constitutes  Involuntary  Servitude. 

The  Constitution  of  the  United  States  was  regarded  by 
the  statesmen  who  sat  in  the  Federal  Convention  as  so  essen- 
tially limited  as  to  require  no  express  restraints  beyond  the 
few  that  were  imposed  in  terms.^  The  powers  which  it  gave, 
were  confined  to  certain  necessary  objects,  and  therefore 
plenary  so  far  as  these  were  concerned ;  but  they  were  to  be 
exercised  by  a  chief  magistrate  and  representatives  chosen 
by  the  people,  who  were  not  likely  to  deal  hardly  with 
their  constituents,  and  who  might  be  impeached  while  in 
office,  and  held  to  a  strict  account  when  their  terms  expired. 
The  purpose,  as  declared  in  the  preamble,  was  to  secure  the 
blessings  of  liberty  to  the  people  of  the  United  States  and 
their  posterity ;  and  it  was  inconceivable  that  an  instrument 
planned  for  such  an  end  would  be  employed  as  an  engine  of 
arbitrary  power.  It  did  not  confer  an  absolute  authority, 
and  was,  on   the  contrary,  a  grant  of  enumerated  powers 

1  See  The  Federalist,  art.  84;  Story  on  the  Constitution,  sections  185, 
206,  305,  1907. 
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which  from  their  nature  could  not  be  used  tyrannically  to 
deprive  any  man  of  "  life^  liberty,  or  property."  The  entire 
judicial  power  was  vested  in  a  "supreme  court  and  such 
inferior  courts  as  Congress  might  from  time  to  time  estab- 
lish," and  to  be  administered  by  judges  who  were  to  hold 
office  for  life  and  to  be  removed  only  on  impeachment ;  and 
were  the  legislature  so  disposed,  no  part  of  the  power  thus 
conferred  could  be  taken  from  the  judiciary  and  placed  in 
tribunals  constituted  for  the  occasion,  and  composed  of  mem- 
bers appointed  by  the  President  as  commander-in-chief,  and 
liable  to  be  dismissed  at  pleasure. 

Such  was  the  rule  as  explicitly  laid  down  in  the  grant  of 
judicial  power ;  ^  and  the  authority  to  make  regulations  for  the 
government  of  the  land  and  naval  forces,  which  constituted 
the  sole  exception,  could  only  be  exercised  over  persons  who 
were  mustered  into  the  service  of  the  United  States.  Nor 
was  this  all.  It  was  expressly  declared  "  that  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury," 
and  Congress  were  forbidden  to  pass  any  bill  of  attainder  or 
ex-post  facto  law, —  which  necessarily  implied  that  they  could 
not  delegate  the  power  so  withheld,  or  authorize  the  trial, 
conviction,  and  punishment  of  citizens  by  military  commis- 
sions proceeding  arbitrarily  according  to  a  varying  standard 
not  previously  defined  by  the  statute  or  common  law.  It  was 
not  less  inconceivable  that  such  an  authority  could  be  con- 
ferred or  exercised  by  the  President.  He  is  the  high  con- 
stable of  the  nation,  whose  duty  it  is  to  see  that  the  laws  are 
faithfully  executed,  and  may  perhaps  direct  the  arrest  of  per- 
sons who  are  under  grave  suspicion  of  conspiracy  or  treason, 
in  order  that  they  may  be  brought  before  a  magistrate  for  ex- 
amination and  commitment ;  ^  but  he  does  not  possess  a  ray 
of  judicial  power.  Congress  might  declare  war,  and  if  they 
did  the  President  would  have  a  vast  and  somewhat  undefined 
authority  as  commander-in-chief;  but  it  did  not  then  enter 
into  the  mind  of  any  man  that  the  power  to  conduct  opera- 
tions against  a  foreign  or  domestic  enemy  implied  a  power  to 

1  American  Insurance  Co.  v.  Canter,  1  Peters,  511,  546. 

2  See  Traugott  MuUer's  Case,  5  Philad.  289,  291. 
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proceed  hostilely  against  the  citizen,  to  arrest  and  execute 
him,  or  to  confiscate  his  land  or  goods.  The  writ  of  habeas 
corpus  might,  it  was  true,  be  suspended  during  insurrection 
or  invasion  ;  but  this  simply  allowed  the  detention  of  persons 
who  had  been  arrested  for  treason  or  treasonable  practices 
under  a  warrant  signed  by  the  President,  the  Secretary  of 
State,  or  some  other  cabinet  officer,  until  the  case  could  be 
heard  before  a  magistrate  or  jury  consistently  with  the  public 
safety.  It  did  not  justify  illegal  arrests,  and  still  less  the 
conviction  of  the  accused  without  a  trial  in  due  course  of  law. 
-Such  is  the  theory  and  practice  of  the  English  government, 
and  the  framers  of  the  Constitution  certainly  did  not  intend 
to  introduce  a  new  and  arbitrary  rule.^  The  people  of  the 
United  States  might  therefore  regard  the  Constitution  which 
they  were  asked  to  adopt  as  a  bulwark  behind  which  they 
would  be  secure  in  their  homes,  their  property,  and  their 
persons,  —  so  far,  at  least,  as  those  ills  were  concerned  which 
government  can  cause  or  obviate. 

If  such  was  the  opinion  of  Madison  and  Hamilton,  there 
were  others  who  thought  differently,  and,  as  the  result  has 
shown,  with  more  reason.  Power,  so  they  argued,  tends  not 
only  to  increase  in  force  and  volume  in  its  onward  course,  but 
to  escape  through  unforeseen  breaks  and  channels  from  the 
dikes  by  which  it  is  confined.  The  restraints  should  therefore 
be  so  explicit  that  they  cannot  be  misunderstood.  Such  a 
safeguard  had  been  given  in  England  by  the  Petition  of 
Right,  and  Bill  of  Rights,  and  was  embodied  in  the  Con- 
stitutions of  Pennsylvania,  Virginia,  and  some  of  the  other 
States ;  and  the  want  of  it  was  a  grave  objection  to  the 
frame  of  government  which  the  people  were  asked  to  adopt. 
These  reasons  were  generally  regarded  as  having  so  much 
weight  that  the  Constitution  would  not  have  been  ratified 
but  for  a  tacit  understanding  that  the  defect  should  be  reme- 
died as  soon  as  the  new  government  went  into  operation. 
Such  additional  guaranties  as  were  deemed  requisite  were  ac- 
cordingly proposed  by  Congress  at  their  first  session  in  1789, 
and  unanimously  adopted  by  the  States.     These  embodied 

1  See  May,  Constitutional  History,  ii.  269. 
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cardinal  principles  which  the  country  viewed  as  essential  to 
freedom,  and  erected  into  rules  that  were  intended  to  be  as 
obligatory  on  the  various  departments  of  the  government  as 
any  law  that  Congress  could  enact  would  be  on  the  people. 

One  of  these  guaranties  is  noteworthy  from  the  importance 
of  the  principle,  and  the  care  with  which  it  was  enforced. 
Agreeably  to  the  Constitution,  Article  III.,  Section  2,  the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,  and  such  trials  shall  be  had  in  the  State  where  such 
crimes  shall  have  been  committed,  —  plain  words,  which  might 
seem  ample  to  convey  the  idea.  But  so  earnest  was  the 
country  on  this  head  that  the  guaranty  was  reiterated  in  the 
amendments. 

The  Sixth  Amendment  is  as  follows:  "In  all  criminal 
prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law."  By  the  Fifth 
Amendment  "  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  the  militia  when  in  actual  service  in  time 
of  war  or  public  danger." 

The  friends  of  the  Constitution  doubtless  believed  that 
when  the  assurance  given  in  the  body  of  the  instrument  was 
thus  corroborated  by  the  amendments,  the  privilege  of  a  trial 
by  jury  was  placed  oh  an  impregnable  basis,  and  viewed  the 
persistent  distrust  of  its  opponents  as  fanciful  or  perverse ; 
and  yet  could  Patrick  Henry  have  foreseen  the  opinion  of 
Chief-Justice  Chase  in  Ex-parte  Milligan,  and  rehearsed  it  to 
the  Virginia  Convention,  his  disbelief  in  paper  guaranties 
would  have  been  confirmed,  his  predictions  verified,  and  the 
new  frame  of  government  rejected  without  further  debate. 

The  restraints  imposed  by  the  amendments,  as  adopted  in 
1789,  were  all  intended  to  guard  against  an  abuse  of  power 
on  the  part  of  the  General  Government  and  not  on  the  part 
of  individuals  or  of  the  States.  The  numerous  associations 
which  now  exercise  a  despotic  control  in  Europe  and  the 
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United  States  were  then  unknown,  and  it  was  supposed  that 
the  danger  to  the  natural  rights  vindicated  by  the  Declaration 
of  Independence  was  solely  from  above.  What  the  country 
apprehended  was  official  tj^ranny  and  arbitrary  legislation ; 
and  the  prohibitory  clauses  were  consequently  addressed  to 
the  government,  and  not  to  individuals.^  Such  has  been  the 
view  uniformly  taken  even  when  the  language  might  seem  to 
require  a  broader  interpretation.^  "  No  person,"  declares  the 
Fifth  Amendment,  "  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  Here  is  a  general  injunc- 
tion, seemingly  laid  on  all  the  world,  and  binding  every  man 
not  less  than  the  community  as  an  organic  whole.  Such  prob- 
ably would  be  the  impression  at  first  sight  of  most  persons ; 
and  yet  it  is  clear  that  the  restraint  is  solely  on  the  govern- 
ment. A  different  view  would  enable  Congress  to  legislate 
for  the  prevention  or  redress  of  wrongs  to  life,  liberty,  or 
property  on  the  part  of  individuals,  contrary  to  the  design 
which  was  to  limit  the  powers  of  the  United  States.^ 

As  what  the  people  of  the  United  States  feared  when  the 
Constitution  was  adopted  was  that  the  new  and  unknown 
power  which  they  were  calling  into  existence  might  grow 
into  a  tyranny  which  would  bear  down  every  constitutional 
restraint,  so  secession  gave  birth  to  apprehensions  of  a  dif- 
ferent kind.  If  Jefferson  taught  that  individuals  had  cer- 
tain inalienable  rights,  he  was  not  less  strenuous  in  asserting 
the  sovereignty  of  the  States.  North  and  South  each  adopted 
that  part  of  his  doctrines  which  suited  fheir  own  views  ;  and 
when  the  civil  war  came  to  an  end  it  was  apprehended  that 
the  South  would  make  use  of  the  remnants  of  State  rights  to 
re-establish  the  bondage  which  had  been  abolished  by  the  logic 

1  United  States  v.  Cruikshank,  92  U.  S.  542  ;  The  Civil  Rights  Cases, 
109  Id.  3,  17. 

2  Barron  v.  The  City  of  Baltimore,  7  Peters,  243,  250  ;  Fox  v.  Ohio,  5 
Howard,  410;  Pervear  r.  Tlie  Commonwealth,  5  Wallace,  475;  Twitchell 
V.  The  Commonwealth,  7  Id.  321 ;  Edwards  v.  Elliott,  21  Id.  532;  United 
States  V.  Cruikshank,  92  U.  S.  542,  552. 

8  See  The  Civil  Rights  Cases,  109  U.  S.  3;  United  States  v.  Harris, 
106  Id.  629,  643. 
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of  events,  rather  than  from  any  settled  wish  or  purpose  of  the 
people  who  had  taken  up  arms  to  prevent  the  dismemberment 
of  their  country  and  maintain  her  laws.  The  Thirteenth, 
Fourteenth,  and  Fifteenth  Amendments  were  accordingly 
formulated  by  Congress  and  adopted  by  the  States  under  the 
pressure  of  the  Reconstruction  Acts,  not  so  much  from  a  de- 
sire to  reduce  the  long-dormant  theory  of  universal  equality 
to  practice,^  as  because  it  was  supposed  that  the  emanci- 
pation of  the  colored  race  would  do  away  with  the  cause  of 
offence  which  had  endangered  the  Union,  and  by  counter- 
balancing the  white  men  in  the  seceding  States  with  the 
negroes,  prevent  the  South  from  casting  a  solid  and  pre- 
ponderating vote  in  the  choice  of  the  President  and  of 
Congress.2 

The  limitations  with  which  the  Constitution,  as  thus 
amended,  guards  private  and  political  rights  and  privileges 
against  arbitrary  deprivation  by  the  States,  by  the  United 
States,  or  by  individuals,  are  as  follows :  — 
^  (1)  "  Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the  press  ;  or  the  right 
of  the  people  peaceably  to  assemble  and  to  petition  the  govern- 
ment for  a  redress  of  grievances."     (Amendments,  Article  I.) 

y^  (2)  "  A  well-regulated  militia  being  necessary  to  the  security 
of  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed."     (Amendments,  Article  II.) 

^  (3)  "  No  soldier  shall  in  time  of  peace  be  quartered  in  any 
house  without  the  consent  of  the  owner,  nor  in  time  of  war 
but  in  a  manner  to  be  prescribed  by  law."  (Amendments, 
Article  III.) 

^  (4)  "  The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated  ;  and  no  warrants  shall  issue, 
but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized."     (Amendments,  Article  IV.) 

*  See  the  Dred  Scott  Case,  19  Howard,  393. 
2  See  the' Civil  Rights  Cases,  109  U.  S.  3,  17. 
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(5)  "No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia  when  in  actual  service  in  time  of  war 
or  public  danger  ;  nor  shall  any  person  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb,  nor  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law  ;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."    (Amendments,  Article  V.) 

(6)  "  In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the 
accusation ;  to  be  confronted  with  the  witnesses  against 
him  ;  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defence."     (Amendments,  Article  VI.) 

(7)  *'  In  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved ;  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  the  common  law."  (Amendments, 
Article  VII.) 

(8)  "  Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted." 
(Amendments,  Article  VIII.) 

(9)  "  Powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  reserved  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people."  ^  (Amendments, 
Article  X.) 

(10)  "  The  judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United  States  by  citizens  of 

1  Though  formally  a  reservation,  this  clause  in  effect  forbids  the  United 
States  to  use  any  power  which  is  not  expressly  or  impliedly  enumerated  in 
the  grant. 
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another  State,  or  by  citizens  or  subjects  of  any  foreign  State." 
(Amendments,  Article  XI.) 
^  (11)  "  The  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  when  in  cases  of  rebellion  or  invasion  the 
public  safety  may  require  it.*'  (Constitution,  Article  I.,  Sec- 
tion 9.) 

(12)  "  No  State  shall  make  anything  but  gold  and  silver 
coin  a  legal  tender  in  payment  of  debts,  or  pass  any  law  im- 
pairing the  obligation  of  contracts."  (Constitution,  Article  I., 
Section  10.) 

(13)  "  The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States." 
(Constitution,  Article  IV.,  Section  2.) 

(14)  "  All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  (Amend- 
ments, Article  XIV,) 

(15)  "  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by 
any  State,  on  account  of  race,  color,  or  previous  condition 
of  servitude."     (Amendments,  Article  XV.) 

(16)  No  bill  of  attainder  or  ex-post  facto  law  shall  be 
passed.     (Constitution,  Article  I.,  Section  9,  Article  X.) 

(17)  "  Neither  slavery  nor  involuntary  servitude,  except  as 
a  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States  or  any 
place  subject  to  their  jurisdiction."  (Amendments,  Article 
XIII.) 

The  prohibitions  in  the  above  enumeration,  down  to  the 
Eleventh,  inclusive,  apply  only  to  the  United  States  ;  the 
three  next  only  to  the  States ;  the  Fifteenth  and  Sixteenth 
are  obligatory  both  on  the  States  and  on  the  United  States  ; 
while  the  Seventeenth  and  last  binds  the  States  and  the 
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United  States  and  the  people,  and  is  violated  whenever  any 
man  is  held  in  bondage,  whether  the  restraint  is  imposed  by 
virtue  of  a  law  or  custom,  or  is  simply  the  wrongful  act  of  an 
individual. 

No  constitutional  prohibition  is  more  important  than  those 
which  concern  the  rights  incident  to  citizenship  and  protect 
them  from  legislative  aggression.     In  declaring  that  the  cit- 
izens of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States,  the  Con- 
stitution impliedl}^  forbids  any  legislation  tending  to  invali- 
date the  right  which  it  confers  ;  but  the  precise  import  of 
the  article  is  by  no  means  clear,  and  it  may  be  viewed  as 
guaranteeing  all  the  rights  which  citizenship  ought  to  confer, 
or  those  only  which  it  does  confer  according  to  the  laws  of 
the  State  where  the  question  arises.    Agreeably  to  the  defini- 
tion given  in  Corfield  v.  Coryell,^  and  cited  with  approval 
in  the  Slaughter-house  Cases,^  "  The  privileges  and  immuni- 
ties of  the  citizens  of  the  several  States  are  .  .  .  those  priv- 
ileges which  are  in  their  nature  fundamental,  which  belong 
of  right  to  the  citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  the  citizens  of  the  several 
States  which  compose  the  Union  from  the  time  of  their  be- 
coming free,  independent,  and  sovereign.     The  court,  there- 
fore, could   not   accede  to  the  proposition  that  under  this 
provision  of  the  Constitution  the  citizens  of  the  several  States 
are  permitted  to  participate  in  all  the  rights  which  belong  ex- 
clusively to  the  citizens  of  any  other  particular  State,  merely 
upon  the  ground  that  they  are  enjoyed  by  its  citizens,  much  less 
that  in  regulating  the  use  of  the  common  property  of  the  citi- 
zens of  such  State  the  legislature  is  bound  to  extend  to  the 
citizens  of  all  other  States  the  same  advantages  as  are  secured 
to  their  own  citizens."    It  followed  that  New  Jersey  might  well 
forbid  "  any  person  who  was  not  at  the  time  an  actual  inhab- 
itant and  resident  of  this  State  to  gather  oysters  in  any  of  the 
rivers,  bays,  or  waters  of  the  State,  on  board  of  any  vessel  not 
wholly  owned  by  some  pei*son  inhabitant  of  or  actually  resid- 
ing in  this  State."     The  jus  publicum  to  use  the  navigable 
1  4  Wash.  C.  C.  371.  »  16  WaUace,  36,  76,  97. 
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waters  of  the  State  was  subject  by  the  Constitution  of  the 
United  States  to  the  exclusive  regulation  of  Congress ;  the 
jus  privatum  to  the  underlying  ground,  remained  in  the  State 
and  was  the  common  property  of  her  citizens,  and  might  be 
disposed  of  as  she  thought  proper.  On  the  other  hand,  what 
the  article  under  consideration  secures  to  the  citizens  of  each 
State  in  the  several  States,  according  to  the  view  taken  in 
Paul  V.  Virginia,^  is,  "  those  privileges  and  immunities  which 
are  common  to  the  citizens  in  the  latter  State  under  their 
Constitution  and  laws  by  virtue  of  their  being  citizens."  So 
in  the  Slaughter-house  Cases,^  the  court  said  that  the  clause 
in  question  did  not  create  those  rights  which  it  called  privi- 
leges and  immunities  of  citizens  of  the  State.  It  threw  around 
them  in  that  clause  no  security  for  the  citizen  of  the  State  in 
which  they  were  claimed.  "  Its  sole  purpose  was  to  declare 
to  the  several  States  that  whatever  those  rights,  as  you  grant 
or  establish  to  your  own  citizens,  or  as  you  limit  or  qualify 
or  impose  restrictions  on  their  exercise,  the  same,  neither 
more  nor  less,  shall  be  the  measure  of  the  right  of  citizens 
of  other  States  within  your  jurisdiction." 

Both  views  obviously  cannot  be  correct,  and  the  weight  of 
authority  would  seem  to  be  in  accordance  with  the  latter,  — 
that  the  clause  in  question  adds  nothing  to  the  rights  given 
and  restraints  laid  by  the  other  articles  of  the  Constitution, 
except  that  the  rules  made  by  each  State  with  regard  to  the 
citizens  of  her  sister  States  must  be  the  same  as  those  which 
she  imposes  on  her  own  citizens.^  In  McCready  v.  Virginia,* 
the  question  which  arose  in  Corfield  v.  Coryell  was  put  on 
its  true  ground,  —  that  the  land  under  the  navigable  waters 
of  a  State  is  public  property,  and  may  be  disposed  of  as  the 
legislature  think  proper  ;  and  it  was  held  to  follow  that  Vir- 
ginia might  confine  the  right  of  planting  oysters  in  the 
streams  of  that  State  within  the  ebb  and  flow  of  the  tide  to 

1  8  Wallace,  168. 

2  16  Wallace,  36,  37. 

«  See  AVard  v.  Maryland,  12  Wallace,  418;  ante,  p.  276;  United  States 
V,  Harris,  106  U.  S.  629,  613;  Hurtado  v.  California,  110  Id.  516,  533. 
*  94  U.  S.  394. 
VOL.  I.  — 33 
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her  own  citizens,  subject  to  the  paramount  right  of  the  United 
States  to  regulate  navigation. ^ 

1  "  The  principle  has  long  been  settled  in  this  court  that  each  State 
owns  the  beds  of  all  tide- waters  within  its  jurisdiction,  unless  they  have 
been  granted  away.  Pollard's  Lessee  v.  Hagan,  3  Howard,  212,  Smith  v. 
Maryland,  18  Id.  72  ;  JMuraford  v.  Wardwell,  6  Wallace,  423  ;  Weber  v. 
Harbor  Commissioners,  18  Id.  57.  In  like  manner,  the  States  own  the 
tide-waters  themselves,  and  the  fish  in  them,  so  far  as  they  are  capable  of 
ownership  while  running.  For  this  purpose  the  State  represents  its  peo- 
ple, and  the  ownership  is  that  of  the  people  in  their  united  sovereignty. 
Martin  v.  Waddell,  16  Peters,  367.  The  title  thus  held  is  subject  to  the 
paramount  right  of  navigation,  the  regulation  of  which  in  respect  to  for- 
eign and  interstate  commerce  has  been  granted  to  the  United  States. 
There  has  been,  however,  no  such  grant  of  power  over  the  fisheries. 
These  remain  under  the  exclusive  control  of  the  State,  which  has  conse- 
quently the  right,  in  its  discretion,  to  appropriate  its  tide-waters  and  their 
beds  to  be  used  by  its  people  as  a  common  for  taking  and  cultivating  fish, 
so  far  as  it  may  be  done  without  obstructing  navigation.  Such  an  appro- 
priation is  in  effect  nothing  more  than  a  regulation  of  the  use  by  the 
people  of  their  common  property.  The  right  which  the  people  of  the 
State  thus  acquire  comes  not  from  their  citizenship  alone,  but  from  their 
citizenship  and  property  combined.  It  is,  in  fact,  a  property-right,  and 
not  a  mere  privilege  or  immunity  of  citizenship. 

"  By  Art.  IV.,  Sect.  2,  of  the  Constitution  the  citizens  of  each  State  are 
'entitled  to  all  privileges  and  immunities  of  citizens  in  the  several 
States.'  Mr.  Justice  Washington,  in  Corfield  v.  Coryell,  4  Wash.  C.  C. 
371,  thought  that  this  provision  extended  '  only  to  such  privileges  and  im- 
munities as  are  in  their  nature  fundamental,  which  belong  of  right  to  the 
citizens  of  all  free  governments.'  And  Mr.  Justice  Curtis,  in  Scott  v.  San- 
ford,  19  Howard,  393,  described  them  as  such  '  as  belonged  to  general  citi- 
zenship.' But  usually  when  this  provision  of  the  Constitution  has  been 
under  consideration,  the  courts  have  manifested  the  disposition  which  this 
court  did  in  Conner  v.  Elliott,  18  Howard,  591,  '  not  to  attempt  to  define 
the  words,  but  rather  to  leave  their  meaning  to  be  determined  in  each  case 
upon  a  view  of  the  particular  rights  assei-ted  or  denied  therein.'  This 
clearly  is  the  safer  course  to  pursue  when,  to  use  the  language  of  Mr. 
Justice  Curtis  in  Conner  v.  Elliott,  '  we  are  dealing  with  so  broad  a  pro- 
vision, involving  matters  not  only  of  great  delicacy  and  importance,  but 
which  are  of  such  a  character  that  any  merely  abstract  definition  could 
scarcely  be  correct,  and  a  failure  to  make  it  so  would  certainly  produce 
mischief. ' 

"  Following,  then,  this  salutary  rule,  and  looking  only  to  the  particular 
right  which  is  here  asserted,  we  think  we  may  safely  hold  that  the  citizens 
of  one  State  are  not  invested  bv  this  clause  of  the  Constitution  with 
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Agreeably  to  Walker  v.  Sauvinet,^  as  cited  and  approved  in 
Hurtado  v.  California,^  "  A  trial  by  jury  in  suits  at  common  law- 
pending  in  State  courts  is  not,  therefore,  a  privilege  or  immu- 
nity of  national  citizenship  which  the  States  are  forbidden  by 
the  Fourteenth  Amendment  to  abridge.  A  State  cannot  de- 
prive a  person  of  his  property  without  due  process  of  law  ; 
but  this  does  not  necessarily  imply  that  all  trials  in  the  State 
courts  affecting  the  property  of  persons  must  be  by  jury. 
This  requirement  of  the  Constitution  is  met  if  the  trial  is  had 
according  to  the  settled  course  of  judicial  proceedings.  ''  Due 
process  of  law  *  is  process  according  to  the  law  of  the  land. 
This  process  in  the  States  is  regulated  by  the  law  of  the 
State."  It  seems  from  these  decisions  that  trial  by  jury,  even 
in  criminal  cases,  is  not  guaranteed  as  against  the  States  either 
by  the  Fourteenth  Amendment  or  the  provision  that  "  the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States,"  and  may,  on 
the  contrary,  be  given  or  withheld  by  each  State  at  pleasure. 

Corporations  chartered  by  other  States  are  not  within  the 
scope  of  the  clause  which  entitles  the  citizen  of  each  State 
to  the  privileges  and  immunities  of  citizens  of  the  several 
States,  and  may  consequently  be  denied  the  right  to  transact 

any  interest  in  the  common  property  of  the  citizens  of  another  State. 
If  Virginia  had  by  law  provided  for  the  sale  of  its  once  vast  public  do- 
main and  a  division  of  the  proceeds  among  its  own  people,  no  one,  we 
venture  to  say,  would  contend  that  the  citizens  of  other  States  had  a  con- 
stitutional right  to  the  enjoyment  of  the  privilege  of  the  people  of  Virginian 
citizenship.  Neither  if,  instead  of  selling,  the  State  had  appropriated  the 
same  property  to  be  used  as  a  common  by  its  people  for  the  purposes  of 
agi'iculture,  could  the  citizens  of  other  States  avail  themselves  of  such  a 
privilege.  And  the  reason  is  obvious :  the  right  thus  granted  is  not  a 
privilege  or  immunity  of  general,  but  of  special  citizenship.  It  does  not 
*■  belong  of  right  to  the  citizens  of  all  free  governments,  but  only  to  the 
citizens  of  Virginia,  on  account  of  the  peculiar  circumstances  in  which 
they  are  placed.  They,  and  they  alone,  owned  the  property  to  be  sold  or 
used ;  and  they  alone  had  the  power  to  dispose  of  it  as  they  saw  fit.  They 
owned  it  not  by  virtue  of  citizenship  merely,  but  of  citizenship  and  domi- 
cile united ;  that  is  to  say,  by  virtue  of  citizenship  confined  to  that  par- 
ticular locality.'  "  McCready  v.  Virginia,  94  U.  S.  394. 
1  92  U.  S.  90.  '^  110  U.  S.  516,  533. 
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business  within  the  State,  or  admitted  on  such  terms  as  she 
prescribes ;  as,  for  instance,  the  payment  of  a  license  fee  not 
exacted  from  companies  incorporated  by  the  State,  or  an 
unequal  tax.^  The  terms  and  conditions  so  imposed  must 
not,  however,  be  repugnant  to  the  Constitution  of  the  United 
States,  or  inconsistent  with  any  right  secured  by  that  instru- 
ment.2  A  stipulation  that  the  company  shall  not  remove  any 
suit  brought  against  them  into  the  Circuit  Court  of  the  United 
States  will  therefore  be  merely  void.^  In  like  manner,  a 
State  cannot  preclude  a  foreign  corporation  from  making  con- 
tracts or  transacting  business  within  her  limits  which  appertain 
to  foreign  or  interstate  commerce.*  Companies  chartered  by 
the  State  are  persons  relatively  to  her,  and  she  can  no  more 
deny  them  the  equal  protection  of  the  laws,  or  subject  them 
to  unequal  taxation,  than  she  can  natural  persons  ;°  but  the 
rule  does  not  apply  to  foreign  corporations,  though  doing 
business  within  the  State  which  imposes  the  tax  under  a 
license  from  her.^ 

Agreeabl}^  to  the  Dred  Scott  case,  a  man  of  African  descent 
was  not,  and  could  not  be,  a  citizen  of  a  State,  or  of  the  United 
States,  in  the  sense  in  which  the  term  is  used  in  the  Fourth 
Article,  and  generally  in  the  Constitution.  Citizenship  could 
only  be  acquired  through  the  act  of  Congress,  which  confined 
naturalization  to  white  men,  or  under  the  laws  and  customs 
of  the  several  States  which,  with  few  exceptions,  denied  col- 
ored men  the  suffrage  and  the  right  to  intermarry,  or  even  to 
eat  at  the  same  table  with  whites.  And  no  man  who  was 
not  a  citizen  of  the  State  in  which  he  was  born  or  domiciled 

1  Paul  V.  Virginia,  8  Wallace,  168  ;  Ducat  v.  Chicago,  10  Id.  410;  In- 
surance Co.  V.  Morse,  20  Id.  445;  Philadelphia  Fire  Association  v.  New- 
York,  119  U.  S.  110;  Doyle  v.  Continental  Insurance  Co.,  94  Id.  535; 
see  ante,  pp.  276,  458. 

2  Insurance  Co.  v.  Morse,  20  Wallace,  445. 

3  Insurance  Co.  v.  Morse,  20  Wallace,  445;  Philadelphia  Fire  Associa- 
tion V.  New  York,  119  U.  S.  110,  125. 

*  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727;  Philadelphia  Fire  Association 
V.  New  York,  119  U.  S.  110,  120;  see  ante,  p.  458. 

5  Santa  Clara  County  v.  Southern  Pacific  R.  R.  Co.,  118  U.  S.  394. 

6  Philadelphia  Fire  Association  v.  New  York,  119  U.  S.  110. 
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could  claim  the  privileges  and  immunities  of  citizenship  in 
any  other.^  A  negro  might  proceed  in  the  federal  tribunals 
when  the  controversy  arose  under  the  Constitution  or  laws 
of  the  United  States,  but  they  could  not  entertain  his  suit 
on  the  ground  of  citizenship.  A  radical  change  was  made  by 
the  Fourteenth  Amendment,  which  is  as  follows :  "  All  per- 
sons born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside.  .  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States  ;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

The  main  object  of  this  amendment  is  clear.  It  was  to 
render  all  persons  born  or  naturalized  in  the  United  States, 
and  especiall}'^  the  recently  emancipated  negroes,  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside, 
endowed  with  the  rights  incident  to  that  twofold  relation, 
including  those  conferred  by  the  second  section  of  the  Fourth 
Article,  and  also  to  afford  the  possessors  of  such  citizenship 
ah  effectual  guaranty  against  arbitrary  or  unequal  legislation 
on  the  part  of  the  several  States. 

Citizenship  is  thus  made  independent  of  the  volition  of  the 
States  ;  and  wherever  a  man  born  or  naturalized  in  the  United 
States  goes  within  the  limits  of  the  Union,  he  will  be  guarded 
by  the  Constitution  and  secure  of  the  privileges  and  immuni- 
ties conferred  by  the  local  law  on  the  citizens  of  that  place, 
as  well  as  of  those  of  a  citizen  of  the  United  States.^* 

1  See  the  Slaughter-house  Cases,  16  Wallace,  36,  72. 

2  See  the  Slaughter-house  Cases,  16  Wallace,  36,  81,  112. 

"  The  first  section  of  the  Fourteenth  Article,  to  which  our  attention  is 
more  specially  invited,  opens  with  a  definition  of  citizenship,  —  not  only 
citizenship  of  the  United  States,  but  citizenship  of  the  States.  No  such 
definition  was  previously  found  in  the  Constitution,  nor  had  any  attempt 
been  made  to  define  it  by  act  of  Congress.  It  had  been  the  occasion  of 
much  discussion  in  the  courts,  by  the  executive  departments,  and  in  the 
public  journals.  It  had  been  said  by  eminent  judges  that  no  man  was 
a  citizen  of  the  United  States  except  as  he  was  a  citizen  of  one  of  the 
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What  the  privileges  and  immunities  of  a  citizen  of  the 
United  States  are,  has  been  variously  considered  and  never 
definitely  ascertained;  but  it  may  be  said,  in  general,  that 

States  composing  the  Union.  Those,  therefore,  who  had  been  born  and 
resided  always  in  the  District  of  Columbia  or  in  the  Territories,  though 
within  the  United  States,  were  not  citizens.  Whether  this  proposition 
was  sound  or  not,  had  never  been  judicially  decided.  But  it  had  been 
held  by  this  court,  in  the  celebrated  Dred  Scott  case,  only  a  few  years  be- 
fore the  outbreak  of  the  civil  war,  that  a  man  of  African  descent,  whether 
a  slave  or  not,  was  not  and  could  not  be  a  citizen  of  a  State  or  of  the 
United  States.  This  decision,  while  it  met  the  condemnation  of  some 
of  the  ablest  statesmen  and  constitutional  lawyers  of  the  country,  had 
never  been  overruled  ;  and  if  it  was  to  be  accepted  as  a  constitutional 
limitation  of  the  right  of  citizenship,  then  all  the  negro  race  who  had 
recently  been  made  freemen  were  still  not  only  not  citizens,  but  were 
incapable  of  becoming  so  by  anything  short  of  an  amendment  to  the 
Constitution.  To  remove  this  difficulty  primarily,  and  to  establish  a 
clear  and  comprehensive  definition  of  citiaenship  which  should  de- 
clare what  should  constitute  citizenship  of  the  United  States,  and  also 
citizenship  of  a  State,  the  first  clause  of  the  first  section  was  framed  : 
'  All  persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.'  The  first  observation  we  have  to  make  on  this 
clause  is,  that  it  puts  at  rest  both  the  questions  which  we  stated  to  have 
been  the  subject  of  differences  of  opinion.  It  declares  that  persons  may 
be  citizens  of  the  United  States  without  regard  to  their  citizenship  of  a 
particular  State,  and  it  overturns  the  Bred  Scott  decision  by  making  all 
persons  born  within  the  United  States  and  subject  to  its  jurisdiction  citi- 
zens of  the  United  States.  That  its  main  purpose  was  to  establish  the 
citizenship  of  the  negro,  can  admit  of  no  doubt.  The  phrase,  '  subject  to 
its  jurisdiction '  was  intended  to  exclude  from  its  operation  children  of 
ministers,  consuls,  and  citizens  or  subjects  of  foreign  States  born  within 
the  United  States.  The  next  observation  is  more  important  in  view  of 
the  arguments  of  counsel  in  the  present  case.  It  is,  that  the  distinction 
between  citizenship  of  the  United  States  and  citizenship  of  a  State  is 
clearly  recognized  and  established.  Not  only  may  a  man  be  a  citizen  of 
the  United  States  without  being  a  citizen  of  a  State,  but  an  important 
element  is  necessary  to  convert  the  former  into  the  latter.  He  must 
reside  within  the  State  to  make  him  a  citizen  of  it;  but  it  is  only  neces- 
sary that  he  should  be  born  or  naturalized  in  the  United  States  to  be  a 
citizen  of  the  Union.  It  is  quite  clear,  then,  that  there  is  a  citizenship 
of  the  United  States,  and  a  citizenship  of  a  State,  which  are  distinct  from 
each  other,  and  which  depend  upon  different  characteristics  or  circum- 
stances in  the  individual."     Slaughter-house  Cases,  16  Wallace,  36,  72. 
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they  include  whatever  the  Constitution  expressly  or  impliedly 
confers,  and  nothing  that  it  does  not  grant.  They  do  not, 
therefore,  include  the  natural  rights  which,  though  recog- 
nized by  the  Constitution  and  guaranteed  against  the  States 
or  the  General  Government,  existed  before  it  was  framed,  and 
would  subsist  if  it  were  dissolved  ;  as,  for  instance,  the  free- 
dom of  speech  and  of  the  press  and  the  right  to  bear  arms, 
and  to  assemble  for  any  lawful  purpose.^  They  do  include 
the  rights  which  are  essential  to  the  relations  of  the  people 
as  citizens  of  the  United  States  to  the  government  and  to 
each  other  as  natives  of  the  same  country ;  and  among  them 
that  of  assembling  to  petition  Congress  for  a  redress  of 
grievances,  and  of  passing  freely  through  the  States,  or  from 
State  to  State,  for  the  transaction  of  business  or  any  other 
lawful  purpose,  and  also  of  making  their  abode  in  any  State 
under  the  equal  protection  of  its  laws.^  And  as  these  rights 
are  conferred  affirmatively  on  the  people,  and  not  merely 
guarded  against  the  States,  Congress  may  provide  for  render- 
ing them  effectual  and  punishing  any  person  by  whom  they 
are  violated.^  Since,  moreover,  the  Constitution  is  paramount, 
and  nothing  which  it  gives  can  be  impaired  by  local  legis- 
lation, so  much  of  the  Fourteenth  Amendment  as  forbids  the 
States  to  impair  the  privileges  and  immunities  of  citizens  of 
the  United  States  may  be  regarded  as  superfluous,  and  would 
have  been  implied  had  it  not  been  expressed. 

Among  the  privileges  of  national  citizenship  none  is  more 
important  than  that  of  acquiring  by  residence  in  a  State  the 
right  to  participate  in  the  election  of  members  of  the  House 
of  Representatives,  subject  to  such  qualifications  as  the 
State  imposes  on  her  citizens.  This  results  from  the  charac- 
ter of  the  government,  as  republican  and  representative, 
from  the  Fourteenth  Amendment,  and  from  the  First  Article 
of  the  Constitution,  Sections  2,  3,  and  4,  which  declare,  — 

1  United  States  v.  Cruikshank,  92  U.  S.  542,  550;  Presser  v.  Illinois, 
16  Id.  252,  266;  Permoli  v.  First  Municipality,  3  Howard,  589. 

2  See  Crandall  v.  Nevada,  6  Wallace,  35;  Presser  v.  Illinois,  116  U.  S. 
252,  267;  United  States  v.  Cruikshank,  92  Id.  542;  The  Slaughter-house 
Cases,  16  Wallace,  36,  75,  79,  91,  109;  ante,  p.  471. 

8  See  United  States  v.  Cruikshank,  92  U.  S.  542. 
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"The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the 
several  States,  and  the  electors  in  each  State  shall  have 
the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  legislature."     Article  I.,  Sect.  2. 

"  The  Senate  of  the  United  States  shall  be  composed  of 
two  senators  from  each  State,  chosen  by  the  legislature 
thereof,  for  six  years ;  and  each  senator  shall  have  one  vote." 
Article  I.,  Sect.  3. 

"  The  times,  places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  prescribed  in  each  State 
by  the  legislature  thereof ;  but  the  Congress  may  at  any  time, 
by  law,  make  or  alter  such  regulations,  except  as  to  the  places 
of  choosing  senators."     Article  I.,  Sect.  4. 

Congress  may  make  regulations  by  virtue  of  the  power 
thus  conferred,  or  adopt  those  made  by  the  State  in  which 
the  election  is  held,  and  provide  for  the  punishment  of  every 
person  by  whom  they  are  violated.  If  the  latter  course  be 
adopted,  the  State  election  officers  become  officers  of  the 
General  Government  and  answerable  to  both  masters  if  they 
are  remiss  or  fraudulent  in  the  performance  of  a  duty  which 
concerns  the  States  and  the  nation.^ 

1  Ex  parte  Siebold,  100  U.  S.  371,  388;  Ex  parte  Yarbrough,  110  Id. 
651.  *'  The  objection  that  the  laws  and  regulations,  the  violation  of 
which  is  made  punishable  by  the  acts  of  Congress,  are  State  laws  and 
have  not  been  adopted  by  Congress,  is  no  sufficient  answer  to  the  power 
of  Congress  to  impose  punishment.  It  is  true  that  Congress  has  not 
deemed  it  necessary  to  interfere  with  the  duties  of  the  ordinary  officers 
of  election,  but  has  been  content  to  leave  them  as  prescribed  by  State 
laws.  It  has  only  created  additional  sanctions  for  their  performance, 
and  provided  means  of  supervision  in  order  more  effectually  to  secure 
such  performance.  The  imposition  of  punishment  implies  a  prohibition 
of  the  act  punished.  The  State  laws  which  Congress  sees  no  occasion 
to  alter,  but  which  it  allows  to  stand,  are  in  effect  adopted  by  Congress. 
It  simply  demands  their  fulfilment.  Content  to  leave  the  laws  as  they 
are,  it  is  not  content  with  the  means  provided  for  their  enforcement.  It 
provides  additional  means  for  that  purpose;  and  we  think  it  is  entirely 
within  its  constitutional  power  to  do  so.  It  is  simply  the  exercise  of 
the  power  to  make  additional  regulations. 

"  Another  objection  made  is,  that  if  Congress  can  impose  penalties 
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By  an  anomaly  arising  from  the  dual  nature  of  our  govern- 
ment, national  citizenship  does  not  confer  the  right  to  take 
part  in  the  election  of  the  members  of  the  Federal  House  of 
Representatives,  of  the  legislatures  who  choose  the  Senate 
of  the  United  States,  or  of  the  electors  who  cast  the  vote  for 
President ;  and  the  right  of  suffrage  for  such  purposes  may  be 
given  or  withheld  by  the  States  at  their  pleasure,  so  long  as 
the  rule  is  uniform,  and  no  person  is  excluded  on  account  of 
race  or  color.  There  is  this  distinction,  that  while  the  United 
States,  as  we  have  seen,  may  regulate  and  supervise  the  elec- 
tion of  the  lower  House  of  Congress,  they  have  no  such  power 
as  regards  the  choice  of  the  State  legislatures  and  electoral 
colleges,  and  cannot  intervene  for  the  prevention  of  fraud  or 
violence,  save  perchance  to  secure  the  equal  admission  of 
colored  citizens  to  the  polls. ^ 

On  the  other  hand,  the  Second  Amendment,  which  declares, 
"  A  well-regulated  militia  being  necessary  to  the  security  of 
a  free  State,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed,"  neither  confers  the  right  so  guaran- 
teed nor  lays  any  restraint  on  the  States.  They  may  make 
any  regulation  which  does  not  impair  the  prerogative  of  the 
General  Government  to  call  forth  all  citizens  capable  of 
bearing  arms  for  the  public  defence,  or  disable  the  people 
from  performing  their  duty  in  response  to  such  a  behest.^ 
So  the  right  voluntarily  to  associate  as  a  military  company 
or  organization,  or  to  drill  and  parade  with  arms,  is  not  an 

for  violation  of  State  laws,  the  ofl&cers  will  be  made  liable  to  double 
punishment  for  delinquency,  —  at  the  suit  of  the  State,  and  at  the  suit  of 
the  United  States.  But  the  answer  to  this  is,  that  each  government  pun- 
ishes for  violation  of  duty  to  itself  only.  Where  a  person  owes  a  duty  to 
two  sovereigns,  he  is  amenable  to  both  for  its  performance,  and  either 
may  call  him  to  account.  Whether  punishment  inflicted  by  one  can  be 
pleaded  in  bar  to  a  charge  by  the  other  for  the  same  identical  act,  need 
not  now  be  decided,  although  considerable  discussion  bearing  upon  the 
subject  has  taken  place  in  this  court,  tending  to  the  conclusion  that  such 
a  plea  cannot  be  sustained." 

1  United  States  v.  Cruikshank,  92  U.  S.  548;  Minor  v.  Happerstett, 
21  Wallace,  162;  Pomeroy  on  Constitutional  Law,  sections  204-210.  But 
see  Ex  parte  Yarbrough,  110  U.  S.  651. 

2  Presser  v.  Illinois,  116  U.  S.  252,  263. 
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attribute  of  national  citizenship,  but  may  be  regulated  by 
each  State  and  forbidden  to  any  company  or  body  of  men 
who  are  not  duly  organized  for  that  end,  according  to  her 
laws  or  those  passed  by  Congress  under  the  power  to  provide 
for  organizing,  arming,  and  disciplining  the  militia.  Such  a 
conclusion  is  the  more  necessarj^  because  the  authority  of  the 
General  Government  in  this  behalf  is  so  limited  as  to  be  practi- 
cally a  dead  letter ;  and  if  it  were  held  to  be  exclusive  of  the 
States,  an  important  arm  of  national  defence  and  for  the  sup- 
pression of  riot  and  insurrection  would  be  impotent.^ 

In  like  manner,  if  the  right  to  practise  law  in  a  State  court 
has  any  relation  to  citizenship,  it  is  to  citizenship  of  the  State 
in  which  the  claimant  resides ;  and  he  must  therefore  seek 
for  redress  in  her  tribunals,  and  not  in  those  of  the  General 
Government.^ 

The  prohibitory  articles  of  the  Constitution  were  critically 
considered  by  Chief-Justice  Waite  in  The  United  States  v. 
Cruikshank  ^  in  an  opinion  which  gives  a  clear  and  consistent 
view  of  their  operation  on  the  United  States,  the  States,  and 
the  people,  and  defines  the  limits  within  which  they  may  be 
enforced  by  Congress.  The  case  arose  out  of  an  indictment 
containing  numerous  counts,  drawn  under  a  statute  which 
was  held  to  be  invalid  because  the  clauses  relied  on  for  its  sup- 
port simply  disable  the  States  or  the  General  Government, 
without  imposing  any  duty  or  restraint  on  individuals,  and 
consequently  do  not  afford  a  ground  for  penal  legislation.* 

1  Presser  v.  Illinois,  116  U.  S.  252,  267. 

2  Bradwell  v.  The  State,  16  Wallace,  130.  »  92  U.  S.  542. 

*  "  The  first  and  ninth  counts  state  the  intent  of  the  defendants  to  have 
been  to  hinder  and  prevent  the  citizens  named  in  the  free  exercise  and 
enjoyment  of  their  '  lawful  right  and  privilege  to  peaceably  assemble  to- 
gether with  each  other  and  with  other  citizens  of  the  United  States  for 
a  peaceful  and  lawful  purpose.'  The  right  of  the  people  peaceably  to 
assemble  for  lawful  purposes  existed  long  before  the  adoption  of  the 
Constitution  of  the  United  States.  In  fact  it  is,  and  always  has  been, 
one  of  the  attributes  of  citizenship  under  a  free  government.  It  '  derives 
its  source,'  to  use  the  language  of  Chief-Justice  Marshall  in  Gibbons  v. 
Ogden,  9  Wheaton,  119, 211, '  from  those  laws  whose  authority  is  acknowl- 
edged by  civilized  man  throughout  the  world.'     It  is  found  wherever 


DOBS  NOT  EMPOWER   THE  UNITED   STATES.  523 

There  is  a  seeming  exception  to  this  rule.  Although  the 
Fifteenth  Amendment  is  prohibitory  that  the  right  of  citizens 

civilization  exists.  It  was  not,  therefore,  a  right  granted  to  the  people 
by  the  Constitution.  The  government  of  the  United  States  when  estab- 
lished found  it  in  existence,  with  the  obligation  on  the  part  of  the  States 
to  afford  it  protection.  As  no  direct  power  over  it  was  granted  to  Con- 
gi-ess,  it  remains,  according  to  the  ruling  in  Gibbons  v.  Ogden,  Id.  203, 
subject  to  State  jurisdiction.  Only  such  existing  rights  were  committed 
by  the  people  to  the  protection  of  Congress  as  came  within  the  general 
scope  of  the  authority  granted  to  the  national  government.  .  .  . 

"  The  First  Amendment  assumes  the  existence  of  the  right  of  the  people 
to  assemble  for  lawful  purposes,  and  protects  it  against  encroachment  by 
Congress.  The  right  was  not  created  by  the  amendment,  neither  was  its 
continuance  guaranteed,  except  as  against  Congressional  interference. 
For  their  protection  in  its  enjoyment,  therefore,  the  people  must  look  to 
the  States.  The  power  for  that  purpose  was  originally  placed  there,  and 
it  has  never  been  surrendered  to  the  United  States. 

"  The  right  of  the  people  peaceably  to  assemble  for  the  purpose  of  peti- 
tioning Congress  for  a  redress  of  grievances,  or  for  anything  else  con- 
nected with  the  powers  or  the  duties  of  the  national  government,  is  an 
attribute  of  national  citizenship,  and  as  such  under  the  protection  of,  and 
guaranteed  by,  the  United  States.  The  very  idea  of  a  government,  re- 
publican in  form,  implies  a  right  on  the  part  of  its  citizens  to  meet  peace- 
ably for  consultation  in  respect  to  public  affairs  and  to  petition  for  a 
redress  of  grievances.  If  it  had  been  alleged  in  these  counts  that  the 
object  of  the  defendants  was  to  prevent  a  meeting  for  such  a  purpose, 
the  case  would  have  been  within  the  statute  and  within  the  scope  of  the 
sovereignty  of  the  United  States.  Such,  however,  is  not  the  case.  The 
offence  as  stated  in  the  indictment  will  be  made  out  if  it  be  shown  that 
the  object  of  the  conspiracy  was  to  prevent  a  meeting  for  any  lawful  pur- 
pose whatever. 

"  The  second  and  tenth  counts  are  equally  defective.  The  right  there 
specified  is  that  of  'bearing  arms  for  a  lawful  purpose.'  This  is  not  a 
right  granted  by  the  Constitution,  neither  is  it  in  any  manner  depend- 
ent upon  that  instrument  for  its  existence.  The  Second  Amendment  de- 
clares that  it  shall  not  be  infringed;  but  this,  as  has  been  seen,  means  no 
more  than  that  it  shall  not  be  infringed  by  Congress.  This  is  one  of  the 
amendments  that  has  no  other  effect  than  to  restrict  the  powers  of 
the  national  government,  leaving  the  people  to  look  for  their  protection, 
against  any  violation  by  their  fellow-citizens  of  the  rights  it  recognizes, 
to  what  is  called  in  The  City  of  New  York  v.  Miln,  11  Peters,  102,  the 
'  powers  which  relate  to  merely  municipal  legislation,  or  what  was  per- 
haps more  properly  called  internal  police,'  '  not  surrendered  or  restrained' 
by  the  Constitution  of  the  United  States. 
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of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude,  it  may  incidentally  confer 
the  suffrage  by  compelling  the  States  to  choose  between  ex- 
cluding white  men  from  the  polls  and  admitting  negroes,  and 
striking  the  word  "  white  "  from  the  laws  by  which  the  right 
of  voting  was  regulated.^ 

It  has  also  been  decided  that  since  it  is  only  when  a  vote  is 
rejected  because  of  race,  color,  or  previous  condition  of  servi- 
tude that  the  offence  is  within  the  jurisdiction  of  the  United 
States,  and  punishable  by  virtue  of  the  Fifteenth  Amendment, 
a  statute  which  makes  any  wrongful  rejection  of  a  vote  penal, 
without  regard  to  the  cause,  is  ultra  vires,  and  a  conviction 
under  it  must  be  set  aside.^  While,  therefore.  Congress  may 
provide  appropriate  penalties  for  wilfully  excluding  a  citizen 
from  the  polls  on  account  of  his  color  or  descent,  the  indict- 
ment will  fail  unless  the  offence  is  specifically  set  forth  ;  and 
an  allegation  that  the  voter  was  a  negro,  and  illegally  shut 
out,  is  not  enough.^ 

"The  third  and  eleventh  counts  are  even  more  objectionable.  They 
charge  the  intent  to  have  been  to  deprive  the  citizens  named,  they  being 
in  Louisiana,  '  of  their  respective  several  lives  and  liberty  of  person 
without  due  process  of  law.*  This  is  nothing  else  than  alleging  a  con- 
spiracy to  falsely  imprison  or  murder  citizens  of  the  United  States  being 
within  the  territorial  jurisdiction  of  the  State  of  Louisiana.  The  rights 
of  life  and  personal  liberty  are  natural  rights  of  man.  *  To  secure  these 
rights,'  says  the  Declaration  of  Independence,  'governments  are  insti- 
tuted among  men,  deriving  their  just  powers  from  the  consent  of  the 
governed.'  The  very  highest  duty  of  the  States,  when  they  entered  into 
the  Union  under  the  Constitution,  was  to  protect  all  persons  within  their 
boundaries  in  the  enjoyment  of  these  'unalienable  rights  with  which 
they  were  endowed  by  their  Creator.*  Sovereignty  for  this  purpose 
rests  alone  with  the  States.  It  is  no  more  the  duty  or  within  the  power 
of  the  United  States  to  punish  for  a  conspiracy  to  falsely  imprison  or 
murder  within  a  State,  than  it  would  be  to  punish  for  false  imprisonment 
or  murder  itself."    United  States  v.  Cruikshank,  92  U.  S.  542,  551,  555. 

1  Neal  V.  Delaware,  103  U.  S.  370,  389;  Ex  parte  Yarbrough,  110 
Id.  651. 

2  United  States  v.  Reese,  92  U.  S.  214. 

*  The  point  was  decided  in  United  States  v,  Cruikshank,  92  U.  S. 
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It  follows  on  like  grounds  that  an  Act  of  Congress  render- 
ing it  penal  for  two  or  more  persons  "  to  go  in  disguise  on 

542,  548,  where  Waite,  C.-J.,  held  the  following  language  in  giving 
judgment:  "  The  sixth  and  fourteenth  counts  state  the  intent  of  the 
defendants  to  have  been  to  hinder  and  prevent  the  citizens  named, 
being  of  African  descent  and  colored,  'in  the  free  exercise  and  enjoy- 
ment of  their  several  and  respective  right  and  privilege  to  vote  at  any 
election  to  be  thereafter  by  law  had  and  held  by  the  people  in  and  of  the 
said  State  of  Louisiana,  or  by  the  people  of  and  in  the  parish  of  Grant 
aforesaid.'  In  Minor  v.  Happerstett,  21  Wallace,  178,  we  decided  that  the 
Constitution  of  the  United  States  has  not  conferred  the  right  of  suffrage 
upon  any  one,  and  that  the  United  States  have  no  voters  of  their  own 
creation  in  the  States.  In  United  States  v.  Reese,  92  U.  S.  214,  we  hold 
that  the  Fifteenth  Amendment  has  invested  the  citizens  of  the  United 
States  with  a  new  constitutional  right,  which  is  exemption  from  discrimi- 
nation in  the  exercise  of  the  elective  franchise  on  account  of  race,  color, 
or  previous  condition  of  servitude.  From  this  it  appears  that  the  right  of 
suffrage  is  not  a  necessary  attribute  of  national  citizenship,  but  that  ex- 
emption from  discrimination  in  the  exercise  of  that  right  on  account  of 
race,  etc.,  is.  The  right  to  vote  in  the  States  comes  from  the  States;  but 
the  right  of  exemption  from  the  prohibited  discrimination  comes  from  the 
United  States.  The  first  has  not  been  granted  or  secured  by  the  Consti- 
tution of  the  United  States,  but  the  last  has  been. 

"  Inasmuch,  therefore,  as  it  does  not  appear  in  these  counts  that  the 
intent  of  the  defendants  was  to  prevent  these  parties  from  exercising  their 
right  to  vote  on  account  of  their  race,  etc. ,  it  does  not  appear  that  it  was 
their  intent  to  interfere  with  any  right  granted  or  secured  by  the  Constitu- 
tion or  laws  of  the  United  States.  We  may  suspect  that  race  was  the  cause 
of  the  hostility,  but  it  is  not  so  averred.  This  is  material  to  a  description 
of  the  substance  of  the  offence,  and  cannot  be  supplied  by  implication. 
Everything  essential  must  be  charged  positively,  and  not  inferentially. 
The  defect  here  is  not  in  form,  but  in  substance. 

"  We  have  in  our  political  system  a  government  of  the  United  States,  and 
a  government  of  each  of  the  several  States.  Each  one  of  these  governments 
is  distinct  from  the  others,  and  each  has  citizens  of  its  own  who  owe  it 
allegiance,  and  whose  rights  within  its  jurisdiction  it  must  protect.  The 
same  person  may  be  at  the  same  time  a  citizen  of  the  United  States  and 
a  citizen  of  a  State;  but  his  rights  of  citizenship  under  one  of  these  gov- 
ernments will  be  different  from  those  he  has  under  the  other.  Slaughter- 
house Cases,  16  Wallace,  74. 

"  Citizens  are  the  members  of  the  political  community  to  which  they 
belong.  They  are  the  people  who  compose  the  community,  and  who  in 
their  associated  capacity  have  established  or  submitted  themselves  to  the 
dominion  of  a  government  for  the  promotion  of  their  general  welfare  and 
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the  highway"  for  the  purpose  of  depriving  any  person  or 
class  of  persons  of  the  equal  protection  of  the  laws,  or  of 
equal  privileges  and  immunities  under  the  laws,  cannot  be 
sustained  under  the  Fourteenth  Amendment,  because  it  re- 
lates solely  to  the  acts  of  individuals,  without  reference  to  the 
laws  of  the  State  where  the  offence  is  alleged  to  have  been 
committed,  or  their  administration.  If  the  prohibition  of  sla- 
very and  involuntary  servitude  in  the  Thirteenth  Amend- 
ment is  a  restraint  on  private  persons  as  well  as  on  the  States 
and  their  officers,  it  will  not  help  the  case  or  sustain  a  statute 
which  is  broad  enough  to  "cover  any  conspiracy  between 
two  white  men  against  another  free  white  man,  to  deprive 
him  of  any  right  accorded  him  by  the  laws  of  the  State  or 
the  United  States.  A  law  under  which  two  or  more  white 
persons  may  be  punished  for  conspiracy  or  going  about  in 
disguise  for  the  purpose  of  depriving  another  free  white  citi- 
zen of  a  right  accorded  by  the  law  of  the  State  to  all  classes 
of  persons,  —  as,  for  instance,  to  make  a  contract,  to  bring  a 
suit,  or  to  give  evidence,  —  clearly  cannot  be  authorized  by 
an  amendment  which  simply  prohibits  slavery  and  involuntary 
servitude."  ^ 

The  conclusion  is  indisputable ;  but  it  is  not  easy  to  see 
why  the  statute  should  have  been  treated  as  unconstitu- 
tional because  it  was  not  limited  to  conspiracies  against 
negroes.  Men  of  all  races  are  equally  entitled  to  the  pro- 
tection of  the  Thirteenth  Amendment,  and  any  act  which 
tends  to  contravene  its  provisions  is  equally  an  offence, 
whether  it  is  committed  by  a  white  man  with  a  view  to 
enslave  negroes,  or  with  a  like  intent  as  to  men  of  his 
own  race. 

If  the  interpretation  put  in  the  United  States  v.  Cruikshank 

the  protection  of  their  individual  as  well  as  their  collective  rights.  In 
the  formation  of  a  government  the  people  may  confer  upon  it  such  powers 
as  they  choose.  The  government  when  so  formed  may,  and  when  called 
upon  should,  exercise  all  the  powers  it  has  for  the  protection  of  the  rights 
of  citizens  and  the  people  within  its  jurisdiction ;  but  it  can  exercise  no 
other.  The  duty  of  a  government  to  afford  protection  is  limited  always 
by  the  power  it  possesses  for  that  purpose." 
1  United  States  v.  Harris,  106  U.  S.  629,  641. 
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on  the  Thirteenth,  Fourteenth,  and  Fifteenth  Amendments 
was  entirely  just,  it  did  not  give  sufiBcient  weight  to  the 
body  of  the  instrument  (Constitution,  Article  I.,  sections 
2,  3,  and  4).  The  error,  if  such  it  was,  was  rectified  in  Ex 
parte  Yarbrough,^  where  the  course  of  decision  underwent  a 
change,  and  it  was  held  that  since  the  qualification  for  the 
exercise  of  the  suffrage  in  the  choice  of  members  of  the  House 
of  Representatives  is  defined  by  the  Constitution,  and  Con- 
gress may  prescribe  the  time,  place,  and  manner  of  holding 
the  election,  they  may  make  such  regulations  as  are  necessary 
to  guard  it  from  fraud  and  violence,  and  punish  the  persons 
by  whom  they  are  disregarded.  It  followed  that  an  indict- 
ment and  conviction  might  be  sustained  for  a  conspiracy  to 
threaten  and  intimidate  a  negro  in  the  exercise  and  enjoy- 
ment of  the  right  and  privilege  of  suffrage  in  the  election  of 
a  member  of  Congress  of  the  United  States  ;  and  the  reason- 
ing of  the  court  would  have  led  to  a  like  conclusion  had  the 
party  injured  been  a  white  man.  The  court  said  that  wher- 
ever a  dut}^  was  essential  to  the  maintenance  and  operation 
of  the  government,  Congress  had  an  implied  power  to  protect 
the  persons  charged  with  its  fulfilment.  The  language  of  the 
Constitution  is :  "  The  House  of  Representatives  shall  be  com- 
posed of  members  chosen  every  second  year  by  the  people  of 
the  several  States,  and  the  electors  in  each  State  shall  have 
the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  legislature."  Such  is  the  second  section 
of  the  First  Article,  and  the  fourth  section  declares :  "  The 
times,  places,  and  manner  of  holding  elections  for  senators 
and  representatives  shall  be  prescribed  in  each  State  by  the 
legislature  thereof;  but  the  Congress  may  at  any  time  make 
or  alter  such  regulations  except  as  to  the  places  of  choosing 
senators."  Congress  passed  an  act  compeUing  both  branches 
of  the  State  legislatures  to  meet  in  convention,  and  fixing 
the  day  when  this  should  be  done,  and  requiring  them  so  to 
meet  every  day  thereafter,  and  vote  for  a  senator  until  one 
was  elected. 

In  like  manner,  Congress  had  fixed  a  day,  which  was  to  be 

1  110  U.  S.  651. 
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the  same  in  all  the  States,  when  the  electors  for  President 
and  Vice-President  shall  be  appointed.  So  also  the  elections 
for  members  for  the  House  of  Representatives  were  by  another 
act  of  Congress  to  be  held  on  the  Tuesday  after  the  first  Mon- 
day in  November  of  1876,  and  on  the  same  day  of  every  sec- 
ond year  thereafter.  Miller,  J.,  said  in  delivering  judgment: 
"  Will  it  be  denied  that  it  is  in  the  power  of  that  bodj^  to 
provide  laws  for  the  proper  conduct  of  those  elections,  —  tp 
provide,  if  necessary,  the  officers  who  shall  conduct  them  and 
make  return  of  the  result ;  and  especially  to  provide,  in  an 
election  held  under  its  own  authority,  for  securitj'-  of  life  and 
limb  to  the  voter  while  in  the  exercise  of  this  function?  Can 
it  be  doubted  that  Congress  can  by  law  protect  the  act  of 
voting,  the  place  where  it  is  done,  and  the  man  who  votes, 
from  personal  violence  or  intimidation,  and  the  election  itself 
from  corruption  and  fraud  ? 

"  If  this  be  so,  —  and  it  is  not  doubted,  —  are  such  powers 
annulled  because  an  election  for  State  officers  is  held  at 
the  same  time  and  place  ?  Is  it  any  less  important  that  the 
election  of  members  of  Congress  should  he  the  free  choice  of 
all  the  electors  because  State  officers  are  to  be  elected  at 
the  same  time  ? 

"  These  questions  answer  themselves ;  and  it  is  only  be- 
cause the  Congress  of  the  United  States,  through  long  habit 
and  long  years  of  forbearance,  has,  in  deference  and  respect 
to  the  States,  refrained  from  the  exercise  of  these  powers  that 
they  are  now  doubted.  But  when,  in  the  pursuance  of  a  new 
demand  for  action,  that  body  —  as  it  did  in  the  cases  just 
enumerated  —  finds  it  necessary  to  make  additional  laws  for 
the  free,  the  pure,  and  the  safe  exercise  of  this  right  of  voting, 
they  stand  upon  the  same  ground  and  are  to  be  upheld  for 
the  same  reasons." 

It  may  be  inferred  from  this  decision  that  Congress  may 
regulate  the  election  of  the  electoral  colleges  and  State 
legislatures,  because  the  former  choose  the  President  and 
the  latter  the  Senators  of  the  United  States,  and  the  duty 
which  the  voter  performs  in  casting  his  ballot  in  either  case 
concerns  the  General  Government  as  well  as  the  State.    Such 
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a  conclusion  may  be  logical,  but  was  seemingly  not  anticipated 
by  the  framers  of  the  Constitution  or  the  convention  which 
ratified  it. 

It  might  be  inferred  fi'om  the  language  held  in  United 
States  V,  Cruikshank,  and  in  the  Slaughter-house  Cases,^ 
that  a  man  may  be  a  citizen  of  a  State,  although  he  is  not 
a  citizen  of  the  United  States  ;  or,  in  other  words,  that  a 
State  may  confer  the  privileges  of  citizenship,  including  the 
right  to  take  part  in  the  election  of  the  President  and  Con- 
gress, on  persons  who  have  not  been  born  in  or  naturalized 
by  the  United  States.  If  such  is  the  rule,  while  the  Fifteenth 
Amendment  declares  that  citizens  of  the  United  States  shall 
be  citizens  of  the  State  in  which  they  reside,  the  States  may 
confer  the  most  important  privilege  of  national  citizenship 
upon  persons  who  are  not  citizens  of  the  United  States,  and 
endow  aliens  with  the  sovereign  right  of  determining  who 
shall  be  the  officers  of  the  federal  government  and  frame  its 
laws.  The  better  opinion  would,  however,  seem  to  be  that 
the  power  of  Congress  to  establish  a  "  uniform  rule  of  natu- 
ralization "  covers  the  entire  ground,  and  precludes  the  States 
from  conferring  the  suffrage  on  persons  who  are  not  citizens 
of  the  United  States,  with  the  effect  of  enabling  them  to  con- 
trol those  who  are.  The  opposite  view  leads  to  an  incon- 
gruous result.  The  United  States  may  naturalize,  but  cannot 
confer  the  suffrage;  the  States  cannot  naturalize,  but  may 
confer  the  suffrage  on  persons  whom  the  United  States  decline 
to  admit  or  recognize  as  citizens.  The  States,  consequently, 
have  the  upper  hand,  because  the  right  to  vote  involves  the 
power  to  govern ;  and  an  alien  who  has  it  stands  at  a  higher 
level  than  a  dtizen  from  whom  it  is  withheld.  Reading  the 
Constitution  in  the  light  of  the  Fifteenth  Amendment,  the 
just  inference  would  seem  to  be  that  national  citizenship  is  a 
prerequisite  to  the  right  of  suffrage,  and  that  every  person 
who  has  it  is  a  citizen  of  the  State  in  which  he  makes  his 
abode. 

A  law  going  beyond  the  pale  of  the  Constitution  and  for- 
bidding acts  which  Congress  cannot  control  or  punish,  is  not 

'  1  Ante,  pp.  518,  528. 
VOL.  I,— -34 
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less  invalid  because  it  also  covers  acts  that  are  under  the 
control  of  Congress.  To  warrant  the  judicial  reformation  of 
a  statute  by  striking  out  the  defective  part,  what  remains 
must  be  so  entirely  distinct  as  to  render  it  clear  that  the 
legislature  would  have  passed  the  law  in  its  altered  form.^ 
And  as  the  powers  which  are  not  enumerated  in  the  instru- 
ment are  reserved  by  the  Tenth  Amendment  to  the  States  or 
to  the  people,  no  law  for  the  protection  of  health,  of  property, 
of  order,  or  for  the  regulation  of  the  purely  internal  commerce 
of  a  State,  or  of  any  contract  which  is  not  commercial,  can, 
speaking  generally,  be  passed  by  Congress.^  There  is,  conse- 
quently, for  the  first  time  in  the  history  of  mankind,  a  law 
made  by  the  people  for  the  government  which  is  not  less 
positive  than  the  laws  which  the  government  makes  for 
the  people ;  and  if  Congress  or  the  President  transgress 
the  bounds  it  imposes,  redress  may  be  afforded  by  the  State 
and  federal  tribunals,  and  in  the  last  resort  by  the  Supreme 
Court  of  the  United  States.^  Such  a  conception  may  no 
doubt  be  found  in  the  constitutional  history  of  other  coun- 
tries, and  notably  of  England  ;  *  but  the  restraints  imposed  by^ 
Magna  Charta  and  the  Petition  of  Right  were  on  the  pre- 
rogative, and  King,  Lords,  and  Commons  collectively  are  ab- 
solute, or  held  in  check  only  by  precedents  and  principles. 
A  student  of  the  American  Constitution  must  consequently 
consider  not  only  what  it  authorizes,  but  what  it  for- 
bids ;  and  the  latter  inquiry  is  the  more  difiicult  because  it 
involves  the  complex  relations  of  the  States  and  the  General 
Government. 

In  interpreting  the  .  prohibitory  as  well  as  the  enabling 
clauses  of  the  instrument,  recourse  may  be  had  to  English 
history  and  jurisprudence  to  ascertain  the  purpose  for  which 

1  United  States  v.  Reese,  92  U.  S.  214 ;  United  States  v.  Cruikshank, 
92  Id.  542  ;  ante,  p.  442. 

2  Ante,  pp.  437,  439.  See  Gibbons  t>.  Ogden,  9  Wheaton,  203 ;  Butchers* 
Association  v.  Crescent  City,  16  Wallace,  42  ;  Munn  v.  Illinois,  94  U.  S. 
113. 

«  United  States  v.  Harris,  106  U.  S.  629;  United  States  v.  Cruikshank, 
92  Id.  542  ;  Civil  Rights  Cases,  109  Id.  13. 
*  Ante,  p.  135. 
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they  were  framed  and  the  meaning  of  the  terms  employed.^ 
What  was  generally  accepted  in  England  as  consonant  with 
the  common  law,  will  not  be  presumed  to  have  been  forbid- 
den by  the  framers  of  the  American  Constitution  ;  ^  and 
the  mischiefs  which  they  designed  to  guard  against  are  in  the 
main  those  which  the  English  race  on  both  sides  of  the 
Atlantic  deplored  and  endeavored  to  correct.  The  meaning 
of  '*due  process  of  law,"  as  used  in  the  Fifth  Amendment, 
and  of  the  "  law  of  the  land,"  which  is  its  equivalent  in 
many  of  the  State  Constitutions,  must  be  sought  in  the 
story  of  the  Great  Charter,  and  the  grants  by  which  it  was 
supplemented.^ 

The  battle  with  the  prerogative  under  Charles  I.,  including 
the  resolutions  of  the  "  Commons  "  and  the  conference  with 
the  "  Lords  winch  preceded  the  passage  of  the  Petition  of 
Rights,"  *  and  the  abuse  of  general  warrants  in  the  suc- 
ceeding century,  must  be  studied  if  we  would  fully  understand 
the  care  with  which  unreasonable  searches  and  seizures,  and 
arrests  without  the  name  and  cause  definitely  assigned  in  the 
writ,  are  forbidden  by  the  Amendments.^  So  the  clause 
which,  in  conditionally  forbidding,  allows  the  suspension  of 
the  writ  of  habeas  corpus,  would  be  unintelligible  without  a 
knowledge  of  the  principles  and  practice  of  the  English  gov- 
ernment; and  when  viewed  in  this  light  will  be  found  not  to 
authorize  arbitrary  arrests  or  have  any  relation  to  martial  law, 
but  simply  to  suspend  the  means  through  which  the  accused 
may  secure  a  prompt  hearing  and  trial,  with  perhaps  an  im- 
plied right  on  the  part  of  Congress  to  grant  an  indemnity  for 
arrests  made  on  charges  of  treason,  conspiracy,  or  other 
offences  punishable  under  the  statutes  of  the  United  States, 

1  Kring  v.  Missouri,  107  U.  S.  221,  229  ;  Green  v.  Shumway,  39  N.  Y. 
418,  421  ;  Ex  parte  Wilson,  114  U.  S.  417;  Mackin  v.  United  States,  117 
Id.  348  ;  see  Kilbourn  v.  Thompson,  103  Id.  168,  181,  201;  Dunn  v.  An- 
derson, 6  Wheaton,  204. 

2  See  Munn  v.  Illinois,  94  U.  S.  113  ;  The  Slaughter-house  Cases,  18 
Wallace,  37,  102. 

«  See  Palairet's  Appeal,  67  Pa.  479. 

*  1  Rushworth,  502,  513,  528  (London,  1721). 

6  Boyd  V.  United  States,  116  U.  S.  616,  625. 
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arid  set  forth  in  the  writ,  but  without  the  probable  cause 
required  by  the  common  law.^ 

The  powers  bestowed  on  the  United  States  are  actual  or 
potential  restraints  on  the  States,  —  actual  when  they  are 
exclusive,  potential  when  they  are  not ;  because  Congress 
may  so  exercise  them  as  to  preclude  the  State  governments.^ 
The  power  to  regulate  interstate  commerce  belongs  to  the 
former  class ;  the  power  to  establish  a  uniform  system  of 
bankruptcy,  to  the  latter.  A  State  bankrupt  law  may  there- 
fore be  valid  as  to  future  contracts  so  long  as  Congress  refrain 
from  acting,  but  will  be  suspended  if  such  a  law  is  passed  by 
Congress. 

It  is  not  less  clear  that  the  prohibitory  clauses  of  the  Con- 
stitution apply  exclusively  to  the  United  States,  unless  the 
States  are  named,  or  from  the  nature  of  the  prohibition  it 
manifestly  applies  to  them.^  This  results  from  the  general 
rule  that  instruments  are  to  be  construed  relatively  to  the 
subject-matter  ;  and  as  the  object  of  the  Constitution  was  the 
establishment  and  regulation  of  the  federal  government, 
nothing  that  it  contains  operates  on  the  State  governments 
unless  the  intention  is  expressly  declared  or  appears  by  a 
plain  implication.  Broad,  for  instance,  as  are  the  terms  of 
the  Fifth  Amendment,  that  no  persons  shall  be  deprived  of 
"  life,  liberty,  or  property  without  due  process  of  law,"  it  is 
limited  to  the  United  States  ;  and  until  the  guaranty  was  so 
enlarged  by  the  Fourteenth  Amendment  as  to  include  the 
States,  the  federal  tribunals  could  not  afford  redress  for  a 
violation  of  the  venerable  rule  of  Magna  Charta  by  State 
legislation.  "  The  first  amendment  to  the  Constitution,"  said 
Waite,  C.-J.,  in  United  States  v.  Cruikshank,  "  prohibits  Con- 

1  See  Pomero}^,  Constitutional  Law,  sections  707,  708. 

2  Ante,  p.  97. 

2  Barron  v.  The  Mayor,  7  Peters,  243  ;  Livingston  v.  Moore,  Id.  5.51  ; 
Fox  V.  Ohio,  5  Howard,  434  ;  Smith  v.  Maryland,  18  Id.  71  ;  Withers  v. 
Buckley,  20  Id.  84;  Pervear  v.  The  Commonwealth,  5  Wallace,  476  ; 
Twitchell  v.  The  Commonwealth,  7  Id.  321;  United  States  v.  Cruik- 
shank, 92  U.  S.  542  ;  Presser  v.  Illinois,  116  Id.  252,  265;  Barker  v.  The 
People,  3  Cowen,  686  ;  James  v.  The  Commonwealth,  12  S.  &  R.  221  ; 
The  Commonwealth  v.  Hitchings,  5  Gray,  482. 
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gress  from  abridging  'the  right  of  the  people  to  assemble 
and  to  petition  the  government  for  a  redress  of  grievances.' 
This,  like  the  other  amendments  proposed  and  adopted  at  the 
same  time,  was  not  intended  to  limit  the  powers  of  the  State 
governments  in  respect  to  their  own  citizens,  but  to  operate 
upon  the  national  government  alone.^  It  is  now  too  late  to 
question  the  correctness  of  this  construction.  As  was  said  by 
the  late  Chief-Justice  in  Twitchell  v.  The  Common  weal  th,^ 
*  the  scope  and  application  of  these  amendments  are  no  longer 
subjects  of  discussion  here.'  They  left  the  authority  of  the 
States  just  where  they  found  it,  and  added  nothing  to  the 
already  existing  powers  of  the  United  States." 

We  have  seen  that  the  power  of  Congress  to  legislate  is 
confined  to  such  laws  as  are  within  the  scope  of  the  clause 
which  they  are  intended  to  enforce.^  This  limitation  is  im- 
plied in  the  words  "  necessary  and  proper,"  and  results  from 
the  tenor  of  the  instrument  as  a  whole.*  Without  it  the 
Tenth  Amendment,  that  '*  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people,"  would  be  futile,  and  Congress  not  less  absolute  than 
Parliament.^  •  It  follows  that  while  every  clause  in  the  Con- 
stitution may  be  carried  into  effect  by  appropriate  laws,  their 
validity  will  depend  on  the  extent  and  nature  of  the  clause, 
and  a  restraint  on  State  legislation  will  not  enlarge  the 
authority  of  the  United  States,  or  empower  Congress  to 
enforce  the  right  which  they  or  the  States  are  forbidden  to 
assail.  The  effect  is  to  disable  them,  and  not  to  enable  the 
General  Government,  except  so  far  as  may  be  requisite  to 
counteract  any  State  law  which  violates  the  prohibition.^ 

1  Barron  v.  The  Mayor,  7  Peters,  250. 

2  7  Wallace,  325. 

8  See  United  States  v.  Reese,  92  U.  S.  214;  United  States  v.  Harris, 
106  Id.  629;  Civil  Rights  Cases,  109  Id.  3. 

^  Ante,  p.  102. 

5  See  Civil  Rights  Cases,  109  U.  S.  3,  15. 

«  "  It  is  absurd,"  said  Bradley,  J.,  "  to  affirm  that  because  the  rights  of 
life,  liberty,  and  property  (which  include  all  civil  rights  that  men  have) 
are  by  the  amendment  sought  to  be  protected  against  invasion  on  the 
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The  clause  which  forbids  the  States  to  impair  the  obli- 
gation of  contracts  does  not,  for  instance,  give  the  United 
States  jurisdiction  over  contracts,  or  authorize  Congress  to 
legislate  for  the  purpose  of  compelling  a  man  by  whom  a 
contractual  right  is  denied  or  violated  to  do  as  he  agreed. 
No  such  legislation  has  ever  been  attempted,  and  no  such  at- 
tempt could  be  sustained.!  Such  also  is  the  operation  of  the 
Fourteenth  Amendment:  "No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of 
law ;  nor  shall  any  State  deny  to  any  person  the  equal  pro- 
tection of  the  laws."  The  final  clause,  "  Congress  shall 
have  power  to  enforce  by  appropriate  legislation  the  provi- 
sions of  this  article,"  is  necessarily  limited  in  its  operation 
by  the  foregoing  clauses;  and  what  Congress  are  thus  author- 
ized to  enforce  is  not  the  rights  which  the  article  was  in- 
tended to  protect,  but  the  prohibition  of  any  law  or  action 
on  the  part  of  a  State  government  by  which  those  rights  will 
be  impaired.^  The  guaranty  is  against  the  laws  or  acts  of 
the  States,  and  not  against  the  misdeeds  of  individuals ;  and 
the  laws  made  by  Congress,  under  the  authority  which  it 

part  of  the  State  without  due  process  of  law,  Congress  may  therefore 
provide  due  process  of  law  for  their  vindication  in  every  case,  and  that 
because  the  denial  by  a  State  to  any  persons  of  the  equal  protection  of 
the  laws  is  prohibited  by  the  amendment,  therefore  Congress  may  estab- 
lish laws  for  their  equal  protection.  In  fine,  the  legislation  which  Con- 
gress is  authorized  to  adopt  in  this  behalf  is  not  general  legislation  upon 
the  rights  of  the  citizen,  but  corrective  legislation  ;  that  is,  such  as  may 
be  necessary  and  proper  for  counteracting  such  laws  as  the  States  may 
adopt  or  enforce,  and  which,  by  the  amendment,  they  are  prohibited 
from  making  or  enforcing,  or  such  acts  and  proceedings  as  the  States 
may  commit  or  take,  and  which,  by  the  amendment,  they  are  prohibited 
from  committing  or  taking.  .  .  ."  Civil  Rights  Cases,  109  U.  S.  3,  11; 
United  States  v.  Harris,  106  Id.  629;  United  States  v.  Reese,  92  Id.  214; 
United  States  v.  Cruikshank,  Id.  542. 

1  Civil  Rights  Cases,  109  U.  S.  3,  12. 

2  United  States  v.  Cruikshank,  92  U.  S.  542;  Virginia  t'.  Rives,  100 
Id.  313;  United  States  v.  Harris,  106  Id.  629,  639;  Civil  Rights  Cases, 
109  Id.  3,  11. 
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confers,  are  not  obligatory  on  individuals,  unless  they  are 
acting  on  behalf  of  the  State.^ 

But  for  this  rule  every  restraint  laid  on  the  States  would 
enlarge  the  powers  of  the  General  Government  in  a  corre- 
sponding ratio,  and  Congress  might  supersede  the  State  legis- 
latures by  providing  for  the  protection  of  '*  life,  liberty,  and 
property,"  and  to  afford  redress  for  the  breach  of  contracts, 
—  things  which  the  Constitution  jealously  reserves  to  the 
States.''^  The  United  States  therefore  can  no  more  provide 
that,  under  the  Fourteenth  Amendment,  all  persons  shall 
be  admitted,  irrespective  of  race  or  color,  to  public  places 
and  conveyances,  than  they  can  make  a  like  rule  with  regard 
to  persons  of  different  sexes,  or  enact  that  female  students 
shall  be  admitted  promiscuously  to  every  lecture-room  where 
the  anatomy  of  the  human  body  is  taught  to  men.  Such 
questions  fall  under  the  police  power,  which  belongs  exclu- 
sively to  the  States,  except  in  the  rare  instances  where  it  is 
conferred  affirmatively  on  Congress.^ 

Every  constitutional  prohibition  nevertheless  carries  with  it 
the  power  to  prescribe  the  penalty  for  disobedience,  —  which 

1  United  States  v.  Cruikshank,  92  U.  S.  542. 

2  Civil  Rights  Cases,  109  U.  S.  3,  13  ;  Gibbons  v.  Ogden,  9  Wheaton, 
203;  The  License  Tax,  5  Wallace,  471;  United  States  v.  De  Witt, 
9  Id.  41;  The  Slaughter-house  Cases,  16  Id.  42;  ante,  p.  508. 

8  *'  The  duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equal- 
ity of  rights  was  originally  assumed  by  the  States,  and  it  remains  there. 
The  only  obligation  resting  upon  the  United  States  is  to  see  that  the  States 
do  not  deny  the  right.  This  the  amendment  guarantees,  and  no  more. 
The  power  of  the  national  government  is  limited  to  this  guaranty." 
United  States  y.  Harris,  106  U.  S.  639. 

"  The  language  of  the  Amendment,**  said  Waite,  C.-J.,  in  The  United 
States  V.  Cruikshank,  92  U.  S.  542,  "  does  not  leave  this  subject  in  doubt. 
When  the  State  has  been  guilty  of  no  violation  of  its  provisions,  and 
when  it  has  not  made  or  enforced  any  law  abridging  the  privileges  or 
immunities  of  citizens  of  the  United  States,  when  no  one  of  its  depart- 
ments has  deprived  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  or  denied  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws  of  the  State  which,  as  enacted  by  the  legislative, 
and  construed  by  its  judicial,  and  administered  by  its  executive  depart- 
ments, recognize  and  protect  the  rights  of  all  persons,  the  amendment 
imposes  no  duty  and  confers  no  power  upon  Congress.*' 
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must,  however,  be  limited  to  the  persons  on  whom  the  prolii- 
bition  is  laid.  If  it  is  general,  —  that  a  thing  shall  not  be 
done  or  permitted  to  exist,  —  every  one  who  violates  the  rule 
may  be  visited  with  punishment.  If,  on  the  other  hand,  it 
is  addressed  to  certain  classes  or  officers,  no  one  who  does 
not  come  within  the  terms  of  the  law  can  be  treated  as  in 
default.  The  Fourteenth  Amendment  falls  under  the  former 
head,  because  it  only  applies  to  the  States ;  but  the  Thirteenth 
declares  that  "  neither  slavery  nor  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  whereof  the  party  sliall  have 
been  duly  convicted,  shall  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction."  It  is  therefore  broad 
enough  to  enable  Congress  to  guard  against  every  restraint 
on  the  inherent  right  of  all  men  to  dispose  freely  of  the  labor 
of  their  hands,  whether  it  is  imposed  by  States,  by  individuals, 
or  by  associations ;  and  would  be  so  though  it  did  not  con- 
tain the  penal  clause,  "Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation."  ^ 

These  questions  arose  in  the  Civil  Rights  Cases,  under  an 
act  of  Congress  providing  that  "  all  persons  within  the  juris- 
diction of  the  United  States  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  or 
water,  theatres,  and  other  places  of  public  amusement,  sub- 
ject only  to  the  conditions  and  limitations  established  by  law, 
and  applicable  alike  to  citizens  of  every  race  and  color,  re- 
gardless of  any  previous  condition  of  servitude."  Such  was 
the  first  section ;  and  by  the  second  every  person  who  vio- 
lated the  foregoing  provisions  was  to  "  forfeit  and  pay  to  the 
party  aggrieved  the  sum  of  $500,  to  be  recovered  in  an  action 
of  debt,"  and  also  "  to  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  fined  not  less  than  $500,  or  more 
than  $1,000."  The  plaintiffs  in  error  were  convicted  under 
these  provisions ;  and  when  the  case  came  under  a  writ  of  error 
before  the  Supreme  Court,  it  was  contended  by  the  Solicitor- 
General,  on  behalf  of  the  United  States,  that  if  the  refusal  to 

1  See  United  States  v.  Harris,  106  U.  S.  629,  644;  Civil  Rights  Cases, 
109  Id.  3,  20. 
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admit  colored  persons  into  public  conveyances  and  places  of 
amusement  on  equal  terms  was  not  slavery,  it  was  a  badge 
of  servitude,  and  therefore  a  violation  of  the  Thirteenth 
Amendment,  and  moreover  abridged  the  privileges  and  im- 
munities of  citizens  of  the  United  States,  and  operated  as  a 
denial  of  the  equal  protection  of  the  laws  which  the  Four- 
teenth Amendment  guaranteed.  In  both  aspects  it  was  a 
violation  of  prohibitions  which  were  binding  alike  on  the 
States  and  individuals,  and  might  be  treated  by  Congress  as 
a  crime. 

Both  contentions  were  overruled  on  grounds  which  were 
substantially  as  follows.  The  Civil  Rights  bill  went  beyond 
the  scope  of  the  Fourteenth  Amendment,  which  was  intended 
to  guard  against  injurious  legislation  by  the  States,  and  not 
to  afford  redress  for  the  wrongful  acts  of  individuals.  A  man 
who  makes  an  assault  upon  another,  or  who  excludes  him 
from  a  railway  train  or  public  building  which  he  is  entitled 
to  frequent,  does  not  deprive  him  of  his  right  in  the  sense  of 
the  constitutional  prohibition,  because  the  right  remains,  and 
may  be  vindicated  in  a  criminal  proceeding,  or  compensation 
obtained  through  a  suit  for  damages.^ 

1  "Civil  rights,  such  as  are  guaranteed  by  the  Constitution  against 
State  aggression,  cannot  be  impaired  by  the  wrongful  acts  of  individuals, 
unsupported  by  State  authority  in  the  shape  of  laws,  customs,  or  judicial 
or  executive  proceedings.  The  wrongful  act  of  an  individual,  unsup- 
ported by  any  such  authority,  is  simply  a  private  wrong  or  a  crime  of 
that  individual,  —  an  invasion  of  the  rights  of  the  injured  party,  it  is  true, 
whether  they  affect  his  person,  his  property,  or  his  reputation,  but  if  not 
sanctioned  in  some  way  by  the  State,  or  not  done  under  State  authority, 
his  rights  remain  in  full  force,  and  may  presumably  be  vindicated  by 
resort  to  the  laws  of  the  State  for  redress.  An  individual  cannot  deprive 
a  man  of  his  right  to  vote,  to  hold  property,  to  buy  and  sell,  to  sue  in  the 
courts,  or  to  be  a  witness  or  a  juror.  He  may,  by  force  of  fraud,  inter- 
fere with  the  enjoyment  of  the  right  in  a  particular  case,  he  may  commit 
an  assault  against  the  person,  or  commit  murder,  or  use  ruffianly  vio- 
lence at  the  polls,  or  slander  the  good  name  of  a  fellow-citizen ;  but  unless 
protected  in  these  wrongful  acts  by  some  shield  of  State  law  or  State 
authority,  he  cannot  destroy  or  injure  the  right,  he  will  only  render  him- 
self amenable  to  satisfaction  or  punishment,  and  amenable  therefor  to  the 
laws  of  the  State  where  the  wrongful  acts  are  committed.     Hence  in  all 
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This  conclusion  is  not  at  variance  with  the  cases  which 
upheld  the  fourth  section  of  the  same  act  as  constitutional. 
What  that  declares  is  that  "  no  citizen  who  is  otherwise  duly 
qualified,  shall  be  disqualified  for  service  of  a  grand  or  petit 
juror  on  account  of  race,  color,  or  previous  condition  of  ser- 
vitude;" and  that  *'  any  ofiicer  charged  with  any  duty  in  the 
selection  or  summoning  of  jurors  who  shall  exclude  or  fail  to 
summon  any  citizen  for  the  cause  aforesaid,  shall,  on  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor,  and  fined 
not  more  than  15,000."  Giving  the  term  ''law"  a  liberal 
interpretation,  it  includes  acts  done  by  the  officers  of  a  State 
under  color  of  her  laws ;  and  when  the  jury-box  is  closed  by 
such  an  officer  against  any  one  by  reason  of  his  race  or  color, 
it  may  well  be  said  that  he  and  all  persons  like  him  are 
denied  the  equal  protection  of  the  laws.  There  is,  conse- 
quently, a  plain  breach  of  the  rule  laid  down  by  the  amend- 
ment, and  Congress  may  prescribe  the  penalty.^ 

For  like  reasons  the  restraints  laid  by  the  Constitution  on 
the  United  States  do  not  confer  the  rights  which  Congress  are 
forbidden  to  impair,  nor  do  they  empower  Congress  to  provide 
for  the  protection  of  such  rights,  or  to  inflict  punishment  on 
any  one  by  whom  they  are  assailed.  The  right  of  the  people 
to  assemble  peaceably  for  any  lawful  purpose  existed  before 
the  Constitution  was  adopted,  and  would  continue  though  the 
First  Amendment,  by  which  it  is  guarded  from  encroachment 
by  the  United  States,  were  repealed.  The  power  to  enforce 
the   right   consequently   does   not  reside  in  Congress,  and 

those  cases  where  the  Constitution  seeks  to  protect  the  rights  of  the  citi- 
zen against  discriminative  and  unjust  laws  of  the  State  by  prohibiting 
such  laws,  it  is  not  individual  oiiences,  but  abrogation  and  denial  of 
rights  which  it  denounces,  and  for  which  it  clothes  Congress  with  power 
to  provide  a  remedy.  This  abrogation  and  denial  of  rights,  for  which  the 
States  alone  were  or  could  be  responsible,  was  the  great  seminal  and  fun- 
damental wrong  which  was  intended  to  be  remedied.  And  the  remedy 
to  be  provided  must  necessarily  be  predicated  upon  that  wrong;  it  must 
assume  that,  in  the  cases  provided  for,  the  evil  or  wrong  actually  com- 
mitted rests  upon  some  State  law  or  State  authority  for  its  excuse  and 
perpetration."  .  .  .  Civil  Rights  Cases,  109  U.  S.  3,  17. 

1  Ex  parte  Virginia,  100  U.  S.  339;  Civil  Rights  Cases,  109  Id.  3,  15. 
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remains  in  the  States.  If  there  is  a  specific  right  to  petition 
the  government  of  the  United  States  for  a  redress  of  griev- 
ances, which  Congress  ma}''  enforce  by  appropriate  legislation, 
it  is  not  because  they  are  forbidden  to  abridge  the  right,  but 
because  it  results  from  the  Constitution  as  a  whole,  and  the 
relation  which  a  representative  assembly  bears  to  its  constit- 
uents. In  like  manner,  if  freedom  of  speech  and  of  the  press 
can  be  vindicated  by  Congress,  it  is  only  so  far  as  they  con- 
cern the  relations  of  the  people  to  the  United  States ;  and  the 
remark  applies  to  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects  against  unreasonable 
searches  and  seizure,  to  keep  and  bear  arms,  to  a  trial  by 
jury,  and  not  to  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and,  speaking  generall}^  to  all  the 
rights  secured  by  the  first  eight  amendments,  except  where 
the  authority  of  the  United  States  has  been  enlarged  by 
the  prohibition  of  slavery  and  involuntary  servitude  in  the 
Thirteenth  Amendment. 

These  principles  apply  to  criminal  legislation  as  well  as  civil. 
No  matter  how  injurious  an  act  may  be  to  the  United  States 
or  prejudicial  to  society,  it  will  not  be  punishable  by  Congress 
unless  it  is  within  the  scope  of  the  enumerated  powers,  or 
impairs  some  right  which  is  not  merely  recognized  by  the  Con- 
stitution and  guaranteed  against  the  States  or  the  General 
Government,  but  guarded  from  aggression  on  the  part  of  indi- 
viduals, or  unless  the  act  is  done  by  a  public  officer  on  behalf 
of  a  State  and  contravenes  some  prohibition  addressed  to  her.^ 

In  like  manner,  a  prohibition  to  the  States  or  the  United 
States  of  acts  affecting  individuals  will  not  vary  their  rela- 
tions as  between  themselves,  or  give  any  man  a  greater  right 
or  remedy  against  his  neighbor  than  he  would  have  indepen- 
dently of  the  prohibition. 2  Hence  a  conspiracy  to  prevent 
the  courts  or  officers  of  a  State  from  affording  the  equal 

1  See  United  States  v.  Cruikshauk,  92  U.  S.  551,  555;  Ex  parte  Vir- 
ginia, 100  Id.  339;  United  States  v.  Harris,  106  Id.  629;  Civil  Rights 
Cases,  109  Id.  317;  The  Slaughter-house  Cases,  16  Wallace,  36. 

2  United  States  v.  Cruikshank.  92  U.  S.  551 ;  Permoli  v.  First  Munici- 
pality, 3  Howard,  589. 
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protection  of  the  laws,  or  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  to  persons  of  a  particular  race  or  skin, 
is  not  a  breach  of  the  guaranties  of  the  Fourteenth  Amendment 
which  can  be  chastised  or  guarded  against  by  the  United 
States ;  and  an  indictment  under  a  law  passed  by  Congress 
for  the  prevention  and  punishment  of  such  offences  is  un- 
constitutional, whether  the  conspirators  are  white  men  or 
negroes,  and  regardless  of  the  race  or  color  of  the  persons 
whom  they  design  to  injure.^ 

^  United  States  v.  Cruikshank,  92  U.  S.  551;  see  United  States  v. 
Harris,  106  U.  S.  638.  "  The  Fourteenth  Amendment,"  said  Waite,  C.-J., 
in  the  case  first  cited,  "prohibits  a  State  from  depriving  any  person  of 
life,  liberty,  or  property  without  due  process  of  law;  but  this  adds  nothing 
to  the  rights  of  one  citizen  as  against  another.  It  simply  furnishes  an 
additional  guaranty  against  any  encroachment  by  the  States  upon  the  fun- 
damental rights  which  belong  to  every  citizen  as  a  member  of  society. 
As  was  said  by  IVIr.  Justice  Johnson  in  The  Bank  of  Columbia  v.  Okely, 
4  Wheaton,  244,  it  secures  '  the  individual  from  the  arbitrary  exercise 
of  the  powers  of  government  unrestrained  by  the  established  principles  of 
private  rights  and  distributive  justice.* 

*'  The  fourth  and  twelfth  counts  charge  the  intent  to  have  been  to  pre- 
vent and  hinder  the  citizens  named,  who  were  of  African  descent  and 
persons  of  color,  in  '  the  free  exercise  and  enjoyment  of  their  several  right 
and  privilege  to  the  full  and  equal  benefit  of  all  laws  and  proceedings, 
then  and  there,  before  that  time,  enacted  or  ordained  by  the  said  State 
of  Louisiana  and  by  the  United  States,  and  then  and  there,  at  that  time, 
being  in  force  in  the  said  State  and  District  of  Louisiana  aforesaid,  for 
the  security  of  their  respective  persons  and  property,  then  and  there,  at 
that  time  enjoyed  at  and  within  said  State  and  District  of  Louisiana  by 
white  persons,  being  citizens  of  said  State  of  Louisiana  and  the  United 
States,  for  the  protection  of  the  persons  and  property  of  said  white  citi- 
zens.' There  is  no  allegation  that  this  was  done  because  of  the  race  or 
color  of  the  persons  conspired  against.  When  stripped  of  its  verbiage, 
the  case  presented  amounts  to  nothing  more  than  that  the  defendants 
conspired  to  prevent  certain  citizens  of  the  United  States,  being  within 
the  State  of  Louisiana,  from  enjoying  the  equal  protection  of  the  laws 
of  the  State  and  of  the  United  States. 

*'  The  Fourteenth  Amendment  also  prohibits  a  State  from  denying  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws;  but  this 
provision  does  not,  any  more  than  the  one  which  precedes  it,  and  which 
we  have  just  considered,  add  anything  to  the  rights  which  one  citizen  has 
under  the  Constitution  against  another.  The  equality  of  the  rights  of 
citizens  is  a  principle  of  republicanism.     Every  republican  government 
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In  these  instances  the  restraint  was  laid,  not  on  the  commu- 
nity, but  on  the  States  or  the  General  Government ;  and  where 
an  act  or  thing  is  absolutely  forbidden,  the  prohibition  is  uni- 
versal, and  Congress  may  legislate  for  the  purpose  of  carry- 
ins  it  into  effect.  The  Thirteenth  Amendment  falls  in  the 
latter  category,  and  may  be  enforced  by  declaring  slavery 
a  crime,  and  punishing  every  man  who  holds  his  fellows  in 
bondage.  The  laws  passed  for  this  purpose  must  neverthe- 
less be  confined  to  such  acts  as  are  within  the  scope  of  the 
amendment ;  and  if  they  go  further,  by  attempting  to  do  away 
with  restrictions  which,  though  unjustifiable,  do  not  amount 
to  servitude,  will  be  merely  void.^  Excluding  a  man  capri- 
ciously, or  on  insufficient  grounds,  from  a  theatre,  or  denying 
him  admission  to  certain  compartments  of  a  railway  train, 
does  not  make  him  a  slave,  nor  is  it  servitude  in  any  sense 
that  can  be  properly  attached  to  the  term.^ 

is  in  duty  bound  to  protect  all  its  citizens  in  the  enjoyment  of  this  princi- 
ple, if  within  its  power.  That  duty  was  originally  assumed  by  the  States, 
and  it  still  remains  there.  The  onjy  obligation  resting  upon  the  United 
States  is  to  see  that  the  States  do  not  deny  the  right.  This  the  amend- 
ment guarantees,  but  no  more.  The  power  of  the  national  government 
is  limited  to  the  enforcement  of  this  guaranty."  The  United  States  v. 
Cruikshank,  92  U.  S.  542. 

1  United  States  v.  Cruikshank,  92  U.  S.  542;  United  States  v.  Harris, 
106  U.  S.  629,  638. 

^  "  The  provisions  and  scope  of  the  Thirteenth  and  Fourteenth  Amend- 
ments are  different:  the  former  simply  abolished  slavery;  the  latter  pro- 
hibited the  States  from  abridging  the  privileges  or  immunities  of  citizens 
of  the  United  States,  from  depriving  them  of  life,  liberty,  or  property 
without  due  process  of  law,  and  from  denying  to  any  the  equal  protection 
of  the  laws.  The  amendments  are  different.  What  Congress  has  power 
to  do  under  one,  it  may  not  have  power  to  do  under  the  other.  Under 
the  Thirteenth  Amendment  it  has  only  to  do  with  slavery  and  its  inci- 
dents ;  under  the  Fourteenth  Amendment  it  has  power  to  counteract  and 
render  nugatory  all  State  laws  and  proceedings  which  have  the  effect  to 
abridge  any  of  the  privileges  or  immunities  of  citizens  of  the  United 
States,  or  to  deprive  them  of  life,  liberty,  or  property  without  due  process 
of  law,  or  to  deny  to  any  of  them  the  equal  protection  of  the  laws.  Under 
the  Thirteenth  Amendment  the  legislation,  so  far  as  necessary  or  proper 
to  eradicate  all  forms  and  incidents  of  slavery  and  involuntary  servitude, 
may  be  direct  and  primary,  operating  upon  the  acts  of  individuals, 
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What  constitutes  serfdom,  as  distinguished  from  slavery,  is 
not  easy  to  define  ;  but  a  class  may  doubtless  be  reduced  to 
servitude,  though  no  person  belonging  to  it  is  compelled  to 
work  without  wages  or  against  his  will.  Such  a  result  might 
follow  from  the  restrictions  which  conquering  races  have  in 
all  ages  been  apt  to  impose  on  the  conquered  ;  as,  for  instance, 
by  subjecting  them  to  summary  trial  and  punishment  for  acts 
that  would  be  innocent  or  venial  if  done  by  other  men, 
forbidding  them  to  be  abroad  after  nightfall,  to  change  their 
place  of  abode,  or  to  proceed  freely  along  the  high-roads  with- 
out a  pass.  Such  were  among  the  provisions  of  the  so-called 
Black  Code  before  emancipation,  and  that  would,  if  enforced 
to-day,  either  by  the  customary  or  statutory  law,  contravene 
the  spirit  and  letter  of  the  Constitutional  provision.^  So  the 
restraints  imposed  by  the  associations  which,  in  the  name  of 
the  rights  of  labor,  preclude  the  workman  from  choosing  his 
employer  or  using  his  hands  as  a  means  of  gaining  his  daily 
bread,  except  as  they  dictate,  come  so  near  the  involuntary 
servitude  forbidden  by  the  Thirteenth  Amendment  that  they 
might  be  abolished  were  Congress  disposed  to  risk  popularity 
for  the  love  of  freedom. 

I  may  add  that  if  the  Act  of  April  20,  1871,  is  constitu- 
tional, the  failure  of  a  State  to  suppress  associations  formed 
to  deprive  classes  or  individuals  by  violent  means  of  the 
rights  guaranteed  by  the  Constitution,  may  render  the  wrong 
so  far  her  own  that  Congress  may  afford  redress  by  appro- 
priate legislation,  or  treat  such  a  persistent  interruption  of 
the  course  of  law  as  insurrection,  and  suspend  the  habeas  corpus 
in  the  disturbed  districts.  Should  the  immigration  induced 
by  the  artificial  rate  of  wages  consequent  on  the  tariff  con- 
tinue unchecked,  the  dangers  which  threaten  civilization  in 
Europe  may,  before  many  years  have  passed,  appear  in  an 

whether  sanctioned  by  State  legislation  or  not;  under  the  Fourteenth,  as 
■we  have  already  shown,  it  must  necessarily  be,  and  can  only  be,  corrective 
in  its  character,  addressed  to  counteract  and  afford  relief  against  State 
regulations  or  proceedings."     Civil  Rights  Cases,  109  U.  S.  3,  23. 

1  See  Civil  Rights  Cases,  109  U.  S.  3,  22,  36  ;  The  Slaughter-house 
Cases,  16  WaUace,  42,  57. 
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aggravated  form  in  the  United  States,  and  Congress  find 
themselves  compelled  to  take  the  act  of  1863  as  a  precedent, 
and  pass  stringent  laws  for  the  suppression  of  the  secret  and 
anarchical  societies  which  the  individual  States  are  unable  to 
control.^ 

1  The  greed  of  capital  tends  to  hasten  the  period  when  constitutional 
restraints  will  be  unavailing,  and  the  right  of  property  may  have  to  be 
maintained  with  the  sword.  So  long  as  the  emigrants  to  the  United 
States  were  Norse,  Germans,  or  Celts,  or  came  from  Great  Britain,  they 
were  substantially  of  the  stufE  which  went  to  make  up  the  Englishman, 
and  might  in  the  second  or  third  generation  be  absorbed  into  the  bulk  of 
the  American  people  without  prejudice.  They  were,  moreover,  above  the 
average  in  energy  and  intelligence,  and  paid  their  way  to  America  with 
the  fruits  of  a  thrift  and  industry  which  found  an  ample  field  in  the  coun- 
try of  their  adoption.  Now  men  of  every  race  and  the  coarsest  fibre  are 
imported  from  every  quarter  of  the  globe,  who  work  at  half  price,  lower 
the  tone  of  American  life  and  manners,  and  in  a  country  of  universal 
suffrage  soon  become  the  dupes  and  tools  of  demagogues. 


LECTURE    XXV. 

Ex  post  facto  Laws  and  Bills  of  Attainder.  — Their  Enactment  within  the 
Power  of  Parliament,  but  inconsistent  with  the  Principle  of  Magna 
Charta  as  applied  to  all  the  Branches  of  Government  in  the  United 
States. — Ex  jyost  facto  Legislation  before  the  Constitution. — Extent 
and  Meaning  of  the  Constitutional  Prohibition. —  Difference  between 
Ex  post  facto  Laws  and  Bills  of  Attainder.  —  Laws  inflicting  on  a  Class 
Disfranchisement  or  Professional  Disqualification.  —  The  Legislature 
may  regulate  the  Evidence  or  the  Procedure,  provided  they  do  not  im- 
pair the  Rights  of  the  Accused. —  The  Penalty  may  be  diminished,  but 
must  not  be  aggravated.  —  What  constitutes  an  Aggravation. —  May 
extend  the  Period  of  Limitation  while  it  is  still  running,  but  cannot 
deny  the  Accused  its  Protection  after  it  has  expired.  —  Effect  of  giving 
the  Defendant  a  Choice  between  the  Original  and  the  Substituted 
Penalties. 

The  subordination  of  the  General  and  State  Governments 
to  organic  laws  enacted  by  the  people  in  their  sovereign 
capacity,  permits  the  application  of  restraints  which  can  have 
no  place  in  countries  where  the  government  is  absolute  and 
wields  the  entire  power  of  the  State.  Had  the  doctrine  of 
Magna  Charta  —  that  every  man  shall  be  tried  by  his  peers 
—  been  adhered  to,  it  would  have  precluded  the  dangerous 
practice  of  inflicting  punishment  legislatively  by  bills  of 
attainder,  which,  used  alternately  as  instruments  of  kingly 
power  and  weapons  for  the  defence  of  liberty,  were  always 
arbitrary,  and  not  infrequently  unjust.  Though  fallen  into 
disuse,  they  still  form  an  integral  part  of  the  English  Con- 
stitution, and  may  be  applied  at  any  time  by  Parliament, 
which  may  not  only  find  the  accused  guilty  of  acts  that  have 
previously  been  defined  as  crimes,  but  proceed,  ex  post  facto, 
to  create  the  oiffence,  convict  the  offender,  and  prescribe  a 
new  and  unheard-of  punishment  which  he  had  no  reason  to 
anticipate  when  the  act  was  done.     And  it  may  also,  without 
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going  to  this  length,  declare  a  past  act  criminal  and  leave 
the  infliction  of  the  penalty  to  the  judiciary. 

Such  legislation  was  not  unknown  in  this  country  during 
the  revolutionary  struggle,  and  for  some  years  after  its  termi- 
nation ;  and  in  Cooper  v.  Telfair  ^  the  Supreme  Court  of  the 
United  States  sustained  an  act  passed  by  the  Georgia  legis- 
lature in  1782,  declaring  that  certain  persons  were  guilty  of 
treason,  banishing  them  from  the  State,  and  confiscating  their 
lands  and  chattels,  although  the  Constitution  of  Georgia 
provided  that  the  legislative,  executive,  and  judicial  depart- 
ments should  be  distinct  and  separate,  so  that  neither  should 
exercise  the  powers  properly  belonging  to  the  other.  The 
court  held  that  wherever  the  legislative  power  is  undefined, 
it  includes  the  executive  and  judicial  attributes.  There  was 
no  such  definition  in  the  case  before  them,  and  the  general 
principles  laid  down  in  the  Georgia  Constitution  must  be 
regarded  as  declaratory,  and  not  as  intended  to  impose  an 
absolute  restriction.  The  question  arose  before  the  Consti- 
tution of  the  United  States  was  adopted,  and  did  not  depend 
on  its  provisions.  It  was  not  altogether  clear  that  the  court 
could  set  aside  a  statute  as  unconstitutional ;  but  if  it  could, 
the  circumstances  did  not  warrant  its  interposition. 

Such  was  not  the  language  of  Chatham's  magnificent  pro- 
test against  the  arbitrar}'-  proceedings  of  the  House  of  Com- 
mons in  the  case  of  Wilkes,  but  that  "  legem  facere  and  legem 
dicere  are  powers  clearly  distinguished  from  each  other  in  the 
nature  of  things,"  and  which  the  wisdom  of  the  English 
Constitution  sedulously  kept  asunder.^  The  rule  is  now 
established  on  this  basis  in  the  United  States.^ 

The  consequences  of  ascribing  such  omnipotence  to  the 
legislature  were  forcibly  portrayed  by  Edmund  Randolph  in 
addressing  the  Virginia  Convention  in  1788,  and  urged  as  a 
conclusive  reason  for  adopting  a  frame  of  government  that 

J  4  Dallas,  14. 

«  Thackeray's  Life  of  Chatham,  ii.  1391. 

*  Greenough  v.  Greenough,  11  Pa.  489;  Reiser  v.  The  Saving  Fund,  39 
Id.  137,  145 ;  Haly  v.  Philadelphia,  68  Id.  45  ;  Kelsey  v.  Kendall,  48 
Vt.  24 ;  Black,  Constitutional  Prohibitions,  sect.  194. 
VOL.  I.  — 35 
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would  operate  as  a  salutary  restraint  on  the  excesses  of  the 
several  States.  The  Constitution  had  been  violated  "  from 
the  year  1776  down  to  the  present  time,  —  violations  effected 
through  acts  passed  by  the  legislature ;  everything  had  been 
drawn  into  the  legislative  vortex."  The  obligations  of  con- 
tracts, the  security  of  titles,  the  rules  which  guarded  life  and 
liberty,  —  all  had  been  sported  with  by  acts  passed  under  the 
spur  of  a  real  or  supposed  necessity. 

There  was  an  instance  which  he  could  not  recall  without 
horror.  It  was  that  of  a  man,  one  Josiah  Philips,  who  had 
been  charged  in  the  House  of  Delegates  with  having  com- 
mitted various  crimes,  and  who  was  alleged  to  be  at  large  and 
meditating  others.  On  this  accusation,  unsustained  by  evi- 
dence, a  bill  of  attainder  was  brought  in,  read  three  times  in 
one  day,  and  sent  to  the  Senate,  which  adopted  it  soon  after- 
wards, and  Philips  was  thus  sentenced  and  executed  without 
being  confronted  with  his  accusers  or  an  opportunity  to  call 
witnesses  for  his  defence.  There  were  still  a  multitude  of 
complaints  of  the  debility  of  the  laws.  Justice  was  in  many 
instances  so  unattainable  that  commerce  might  be  said  to 
have  entirely  ceased.  There  was  no  peace  in  the  land. 
Peace  could  not  co-exist  with  injustice,  licentiousness,  in- 
security, and  oppression.^ 

Instances  of  a  like  kind  may  be  found  in  the  annals  of  the 
other  States,  and  Randolph  might  well  insist  that  the  ex- 
cessive licentiousness  which  had  resulted  from  the  relaxation 
of  the  existing  system  was  a  cogent  reason  for  the  adoption 
of  a  Constitution  which  would  secure  the  citizen  in  person 
and  estate,  and  invigorate  and  restore  commerce  and  industry .2 

It  is  well  when  the  past  justifies  our  preference  for  existing 
institutions.  But  for  the  restraints  imposed  by  the  Consti- 
tution of  the  United  States,  a  convention  acting  in  the  name 
and  with  the  sovereign  authority  of  the  peojjle  might  abrogate 
the  organic  law  of  a  State,  and  confiscate  the  property  of  an 
obnoxious  individual,  or  attaint  him,  and  carry  the  sentence 
into  execution  on  the  nearest  tree  or  lamp-post. 

1  3  EUiott's  Debates  (2d  ed.,  Phila.,  1876),  66. 

2  1  Bl.  Com.  46.     See  Green  v.  Shumway,  39  N.  Y.  418. 
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The  powers  which  Parliament  may  exercise,  and  which  the 
Constitution  of  the  United  States  forbids,  were  described  as 
follows  by  Mr.  Justice  Chase  in  the  case  of  Calder  v.  Bull :  ^ 
"  The  prohibition  against  ex  post  facto  laws  was  introduced 
for  greater  caution,  and  very  probably  arose  from  the  knowl- 
edge that  the  Parliament  of  Great  Britain  claimed  and  exer- 
cised a  power  to  pass  such  laws,  under  the  denomination  of 
bills  of  attainder  or  bills  of  pains  and  penalties,  the  first 
inflicting  capital,  and  the  other  a  less,  punishment.  The 
acts  were  legislative  judgments  and  an  exercise  of  judicial 
power.  Sometimes  they  created  the  crime,  by  declaring  acts 
to  be  treason  which  were  not  treason  when  committed.  At 
other  times  they  violated  the  rules  of  evidence  (to  supply  a 
deficiency  of  legal  proof),  by  admitting  one  witness  when 
the  existing  law  required  two,  by  receiving  evidence  without 
oath,  or  the  oath  of  the  wife  against  the  husband,  or  other 
testimony  which  the  courts  of  justice  would  not  admit.  At 
other  times  they  inflicted  punishments  where  the  party  was 
not  by  law  liable  to  any  punishment,  and  in  other  cases  they 
inflicted  greater  punishment  than  the  law  annexed  to  the 
offence.  The  ground  for  the  exercise  of  such  legislative 
power  was  this :  that  the  safety  of  the  kingdom  depended  on 
the  death  or  other  punishment  of  the  offender, —  as  if  traitors, 
when  discovered,  could  be  so  formidable,  or  the  government 
so  insecure." 

The  framers  of  the  Constitution  were  careful  to  provide 
against  so  great  an  evil.  Section  9  of  Article  I.  accord- 
ingly declares  that  no  bill  of  attainder  or  ex  post  facto  law 
shall  be  passed  by  Congress,  and  section  10  extends  the  pro- 
hibition to  the  States.  These  clauses  have  received  a  restric- 
tive interpretation  which  narrows  their  literal  signification. 
Literally,  every  law  passed  after  the  event  to  which  it  relates 
and  operating  by  retroaction  is  ex  post  facto.  Technically,  and 
as  used  in  the  Constitution  of  the  United  States,  the  phrase 
comprehends  only  penal  legislation  rendering  an  antecedent 
act  punishable  in  a  manner  in  which  it  was  not  punishable 

1  3  Dallas,  386. 
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when  committed.^  A  law  divesting  a  prior  vested  right  — 
as  by  abrogating  the  lien  of  a  judgment,  or  taking  the  prop- 
erty of  A  and  conferring  it  on  B  —  is  not,  it  has  been  said, 
within  the  prohibition.^ 

The  point  actually  determined  in  Calder  v.  Bull  was,  that 
a  law  of  Connecticut  providing  for  the  re-hearing  of  a  cause 
which  had  been  already  adjudicated,  and  resulting  in  a  re- 
versal of  the  prior  judgment,  did  not  contravene  the  constitu- 
tional prohibition ;  but  the  judges  were  explicit  that  a  law 
retrospectively  impairing  rights  that  would  otherwise  have 
been  valid  is  not  ex  post  facto  unless  the  object  is  to  inflict 
punishment ;  and  this  view  is  sustained  by  the  general  current 
of  decision.^ 

If  the  definition  given  in  Calder  v.  Bull  is  to  be  taken  liter- 
ally, and  strictly  followed,  the  legislature  may  evade  the  pro- 
hibition by  disguising  the  intention  to  punish,  and  clothing 
a  penal  statute  in  the  garb  of  civil  legislation.  A  law  con- 
fiscating the  property  of  a  citizen  is  not  less  clearly  punitive 
because  it  assumes  the  form  of  a  declaration  that  his  title  is 
invalid,  or  that  a  third  person  has  a  better  right.  It  is  not 
the  form  or  pretext,  but  the  effect  which  should  be  considered, 
in  determining  whether  a  law  is  consistent  with  the  provisions 
by  which  property  is  guarded  and  liberty  secured. 

The  nature  of  a  bill  of  attainder  has  already  been  described. 
The  distinction  between  such  a  measure  and  ex  post  facto 
legislation  is  that  in  the  latter  the  legislature  lays  down  the 
rule  and  leaves  the  application  of  it  to  the  tribunals,  while  in 
the  former  it  assumes  the  judicial  function,  and  not  only 
enacts,  but  administers  the  law. 

A  bill  of  attainder  may  nevertheless  be  ex  post  facto,  and  is 
so  when  it  punishes  a  lawful  act  or  inflicts  a  different  penalty 

1  Calder  v.  Bull,  3  Dallas,  386 ;  Fletcher  v.  Peck,  6  Cranch,  87  ;  Grim 
V.  The  Weissenberg  School  District,  57  Pa.  435;  Commonwealth  v. 
Bailey,  81  Ky.  395. 

2  Watson  V.  The  New  York  Central  R.  R.,  47  N.  Y.  157;  Harvey  v. 
Thomas,  10  Watts,  65,  67. 

3  Watson  V.  Mercer,  8  Peters,  88 ;  Carpenter  v.  Pennsylvania,  17  How- 
ard, 456. 
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from  that  which  would  have  been  incurred  under  the  law  as 
it  stood  when  the  act  was  done.  When  the  penalty  falls 
short  of  death  and  the  corruption  of  blood,  the  bill  is  usually 
described  in  England  as  one  of  pains  and  penalties ;  and  it 
was  under  a  proceeding  of  this  nature  that  the  trial  of  Queen 
Caroline,  in  1821,  gave  occasion  for  the  fervid  eloquence  of 
Brougham.  But  such  laws  are,  equally  with  bills  of  attainder, 
technically  so  called,  within  the  constitutional  prohibition, 
which  was  meant  to  preclude  a  legislative  invasion  of  the 
judicial  province.  Any  attempt  to  inflict  punishment  legis- 
latively, either  individually  or  by  describing  the  offenders 
generally,  will  therefore  sin  against  the  letter  and  spirit  of 
the  Constitution. 

For  many  years  the  people  of  the  United  States  enjoyed  a 
season  of  tranquillity  which  gave  no  opportunity  or  excuse 
for  the  exercise  of  the  powers  which  governments  are  apt  to 
arrogate  at  critical  periods ;  and  it  was  not  until  the  year  1866 
that  it  became  necessary  to  determine  how  far  Congress  or 
the  legislature  of  a  State  may  go  in  impairing  the  rights 
of  the  citizen.  The  question  arose  in  two  cases  of  great  im- 
portance.^ In  Cummings  v.  The  State  of  Missouri  the  plain- 
tiff in  error  had  been  convicted  by  the  courts  of  Missouri 
and  sentenced  to  a  fine  and  imprisonment  for  the  offence  of 
giving  secular  and  spiritual  instruction  as  a  priest  and  min- 
ister of  the  Catholic  Church  without  having  first  taken  the 
oath  which  the  Constitution  of  the  State  required.  The 
third  section  of  that  instrument,  as  then  recently  adopted, 
enumerated  vario-us  antecedent  acts  which  were  to  exclude 
every  one  who  had  committed  them  from  the  right  of  suffrage, 
and  declared  that  no  such  person  should  be  capable  of  holding 
any  office  of  honor  or  profit,  or  of  being  an  officer,  council- 
man, trustee,  or  other  manager  of  any  corporation,  public  or 
private,  or  of  acting  as  a  professor  or  teacher  in  any  educa- 
tional institution,  or  in  any  public  or  common  school,  or  of 
holding  any  real  estate  or  other  property  in  trust  for  any 
religious  society  or  congregation.  Among  the  acts  thus 
specified  as  criminal  were  having  given  aid,  comfort,  coun- 

1  Cummings  v.  Missouri,  4  Wallace,  277;  Ex  parte  Garland,  Id.  333. 
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tenance,  or  support  to  persons  in  armed  hostility  to  the  United 
States  or  to  the  lawful  authorities  thereof,  by  unlawfully 
sending  within  their  lines  money,  goods,  or  information  ;  hav- 
ing disloyally  held  communication  with  such  enemies,  or 
having  by  act  or  word  manifested  an  adherence  to  their 
cause  or  a  desire  for  their  triumph  over  the  United  States, 
or  sympathy  with  those  engaged  in  inciting  or  carrying 
on  rebellion  against  the  United  States;  and  finally  having 
come  into  or  left  the  State  for  the  purpose  of  avoiding  en- 
rollment in  the  service  of  the  United  States.  The  sixth 
section  of  the  Constitution  required  every  man  who  sought 
to  fill  any  such  place  or  office  to  swear  that  he  had  never 
directly  or  indirectly  done  any  of  the  acts  in  the  third  section 
specified,  and  that  he  had  always  been  truly  loyal  on  the  side 
of  the  United  States  against  all  enemies  thereof.  By  the 
ninth  section,  no  person  should  be  permitted  to  practise  as  an 
attorney  or  counsellor  at  law,  or  be  competent  as  a  bishop, 
priest,  deacon,  minister,  or  other  clergyman  of  any  religious 
sect  or  denomination,  to  teach,  preach,  or  solemnize  marriages 
without  first  taking,  subscribing,  and  filing  said  oath ;  and 
by  the  fourteenth  section,  whoever  held  or  exercised  any  of 
the  offices,  professions,  or  functions  above  specified,  without 
having  been  so  sworn,  was  on  conviction  thereof  to  be  pun- 
ished by  a  fine  of  not  less  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  for  not  less  than  six  months, 
or  by  both  fine  and  imprisonment ;  and  should,  on  the  other 
hand,  if  he  took  the  oath  and  swore  falsely,  be  adjudged 
guilty  of  perjury,  and  be  imprisoned  in  the  penitentiary  for 
not  less  than  two  years. 

The  question  in  Ex  parte  Garland  was  substantially  the 
same  with  that  considered  in  Cummings  v.  The  State  of  Mis- 
souri, except  that  it  arose  under  an  act  of  Congress  passed 
on  the  24th  of  January,  1865,  by  which  it  was  provided  that 
no  person  should  thereafter  be  admitted  to  the  bar  of  the 
Supreme  Court  of  the  United  States,  or  of  any  circuit  or 
district  court  of  the  United  States,  or  be  allowed  to  appear 
or  be  heard  in  any  such  court,  without  taking  an  oath  that  he 
had  never  voluntarily  given  aid,  counsel,  or  encouragement 
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to  persons  engaged  in  hostility  to  the  United  States,  or 
sought  or  attempted  to  exercise  the  functions  of  any  office 
under  an  authority,  or  pretended  authority,  in  hostility  to  the 
United  States.  The  petitioner  Garland  had  been  admitted 
to  the  bar  of  the  Supreme  Court  in  December  term,  1860. 
He  then  took  part  in  the  Rebellion,  and  was  a  member  of  the 
Congress  of  the  Confederate  States  from  May,  1861,  until 
that  body  was  finally  dissolved.  Having  subsequently  been 
pardoned  by  the  President,  he  applied  for  permission  to 
practise  as  an  attorney  of  the  court  without  taking  the  oath 
prescribed  by  Congress. 

In  deciding  these  cases  it  became  necessary  to  determine, 
—  first,  whether  a  law  inflicting  punishment  legislatively  on  a 
class  of  persons,  without  designating  them  individually, 
violates  the  provision  against  bills  of  attainder ;  and  next, 
whether  such  a  law  is  ex  post  facto  within  the  meaning  of 
the  Constitution,  where  the  penalty  consists  in  the  exclusion 
of  the  party  from  the  right  of  suffrage  or  the  pursuit  of 
a  calling  or  avocation,  without  inflicting  fine  or  imprison- 
ment, unless  he  renders  himself  liable  by  disregarding  the 
prohibition. 

The  opinion  of  the  majority  of  the  court,  delivered  b}'' 
Mr.  Justice  Field,  was  as  follows :  — 

It  could  not  be  denied  that  the  States  might,  by  virtue  of 
their  sovereign  attributes,  determine  the  qualifications  for 
office  and  the  conditions  on  which  their  citizens  might  exer- 
cise their  various  pursuits  and  callings  ;  but  in  doing  so  they 
must  act  in  subordination  to  the  restraints  imposed  by  the 
Constitution  of  the  United  States,  by  which  they  were  for- 
bidden to  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts.  A  bill  of  attainder 
was  a  legislative  act  inflicting  capital  punishment  without  a 
judicial  trial ;  and  to  effect  the  object  of  the  Constitution  the 
term  must  be  construed  as  including  bills  of  pains  and  penal- 
ties. In  cases  of  this  description  the  legislature  exercised 
the  powers  and  office  of  a  judge,  pronounced  upon  the  guilt 
of  the  accused  without  any  of  the  forms  or  safeguards  of  a 
trial,  determined  the  sufficiency  of  the  proofs  produced  with- 
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out  being  bound  by  the  ordinary  rules  of  evidence,  and  pre- 
scribed whatever  punishment  it  thought  fit  for  the  crime. 
Such  bills  were  generally  directed  against  individuals  by 
name;  but  they  might  be  directed  against  a  class.  Their 
essential  characteristic  was  the  infliction  of  punishment  di- 
rectly by  the  legislature,  without  giving  the  accused  an 
opportunity  for  defence  in  the  ordinary  course  of  law.  It 
did  not  matter  that  the  penalty  was  coupled  with  a  condition, 
if  the  condition  was  one  which  the  party  could  not  or  was 
not  bound  to  perform.  If  the  Constitution  of  Missouri  had 
declared  that  all  clergymen  and  lawyers  within  the  State 
were  guilty  of  treason  and  should  be  precluded  from  pursu- 
ing their  several  callings,  it  would  have  been  a  manifest  vio- 
lation of  the  Constitution  of  the  United  States;  and  the  case 
was  substantially  the  same  where  all  such  persons  were  com- 
pelled to  choose  between  disqualification  and  an  oath  which 
many  of  them  could  not  take  consistently  with  the  truth,  or 
without  incurring  the  penalty  prescribed  for  perjurers.  The 
Constitution  dealt  with  substances,  and  not  with  shadows, 
and  was  intended  to  protect  the  rights  of  the  citizen  against 
deprivation  for  past  acts  by  legislative  enactment  under  any 
form,  however  disguised.  If  the  inhibition  could  be  evaded 
by  a  change  in  the  form  of  the  enactment,  it  was  inserted  in 
the  fundamental  law  to  little  purpose.  ■ 

It  was  equally  clear  that  the  provision  of  the  Constitution 
of  Missouri  inflicted  punishment  ex  post  facto^  contrary  to 
the  Constitution  of  the  United  States.  The  counsel  for  the 
State  of  Missouri  had  contended  that  to  punish  was  to  de- 
prive of  life,  liberty,  or  property,  and  that  anything  which 
fell  short  of  this  could  not  justly  be  styled  punishment. 
This  proposition  was  inadmissible  if  liberty  and  property 
were  to  be  understood  as  including  what  renders  life  valu- 
able and  property  secure.  If  the  means  by  which  a  livelihood 
might  be  gained,  and  property  acquired,  were  withdrawn 
from  the  citizen  as  a  consequence  of  what  he  had  done  or 
omitted,  he  was  punished  both  in  the  legal  and  ordinary 
acceptation  of  the  term.  Disqualification  from  office  might 
be  a  punishment,  as  in  case  of  conviction  on  impeachment. 


THOUGH  OPERATING  ON  CLASSES.  653 

and  so  might  a  prohibition  to  hold  places  of  trust  or  profit,  or 
to  exercise  a  calling  or  profession.  If  such  a  penalty  could 
be  inflicted  retroactively  by  a  law  passed  after  the  offence, 
the  guaranty  which  the  Constitution  intended  to  afford, 
would  fail.  In  Fletcher  v.  Peck,^  Chief-Justice  Marshall 
had  said  that  the  legislature  were  prohibited  from  passing  a 
law  by  which  a  man's  estate  or  any  part  of  it  could  be  seized 
for  a  crime  which  was  not  made  punishable  in  that  manner 
by  some  previous  statute.  The  estate  of  the  plaintiff  in  error 
could  not  have  been  taken  from  him  by  a  law  which  was  pro- 
fessedly a  bill  of  attainder  or  ex  post  facto  ;  it  could  not,  there- 
fore, be  taken  from  him  by  a  law  which  declared  the  grant 
under  which  he  held,  invalid.  This  opinion  showed  that  even 
where  a  statute  did  not  in  terms  define  a  crime,  impose  a 
penalty,  or  authorize  a  legal  prosecution,  it  would,  notwith- 
standing, be  contrary  to  the  Constitution,  if  the  substantial 
effect  was  to  inflict  punishment  for  an  act  done  before  the 
passage  of  the  statute.  Tried  by  this  standard,  the  act  of 
Congress  and  the  clauses  of  the  Constitution  of  Missouri 
were  clearly  inoperative  and  void.  They  did  not  declare  an 
act  criminal,  or  inflict  punishment  in  terms ;  but  they  assumed 
that  there  were  certain  persons  in  Missouri  who  had  com- 
mitted certain  acts  which  they  described,  and  then  went  on 
to  deprive  all  such  persons  of  valuable  rights  and  privileges, 
unless  they  would  comply  with  an  impossible  condition,  by 
swearing  that  they  were  free  from  the  imputed  offence. 
Some  of  these  acts  were  not  punishable  by  any  law  at  the 
time  when  they  occurred,  others  were  not  subject  to  the  pen- 
alty now  prescribed.  Punishment  so  inflicted  was  retroac- 
tive or  ex  post  facto^  and  equally  so  whether  the  penalty  was 
applied  directly  by  the  legislature,  or  through  the  channel  of 
the  courts.  A  law  declaring  that  every  one  who  had  by 
deed  or  word  sympathized  with  the  Rebellion,  or  who  had 
entered  or  left  the  State  to  avoid  the  draft,  should  upon  con- 
viction thereof  be  precluded  from  voting,  holding  any  private 
or  pubhc  office,  or  exercising  the  profession  of  a  clergyman 
or  lawyer,  would  confessedly  have  been  contrary  to  the  Con- 

1  6  Cranch,  137. 
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stitution  of  the  United  States;  and  the  wrong  was  heightened 
where  the  penalty  was  inflicted  legislatively,  without  allowing 
the  accused  an  opportunity  to  show  those  mitigating  circum- 
stances which  not  infrequently  convince  a  court  and  jury 
that  one  who  has  broken  the  letter  of  a  statute  is  guiltless 
of  offence  against  its  spirit. 

The  decision  was  substantially  the  same  in  Ex  parte  Gar- 
land. A  majority  of  the  court  held  that  a  statute  depriving 
a  man  or  class  of  men  of  the  right  to  exercise  a  profession  or 
of  any  other  valuable  privilege  as  a  consequence  of  a  real 
or  imputed  offence,  is  a  legislative  infliction  of  punishment, 
and  therefore  virtually  a  bill  of  attainder  ;  that  if  the  offence 
was  not  punishable  when  committed,  or  not  punishable  in 
that  manner,  the  statute  is  also  ex  post  facto;  and,  finally, 
that  it  makes  no  difference  whether  the  deprivation  is  abso- 
lute or  conditional,  if  the  condition  is  one  which  cannot  be 
fulfilled  consistently  with  the  purport  of  the  statute. 

The  minority  of  the  court,  consisting  of  the  Chief-Justice 
and  Miller,  Swayne,  and  Davis,  J  J.,  arrived  at  a  different 
conclusion  in  both  instances.  They  held  that  the  right  of  a 
man  to  exercise  his  profession  as  a  clergyman  or  lawyer  is 
a  privilege,  and  not  an  absolute  right.  To  take  it  from  him, 
therefore,  for  sufficient  cause,  is  not  a  punishment,  but  the 
regulation  of  a  public  duty  which  concerns  the  community 
at  large.  Neither  the  clauses  of  the  Constitution  of  Missouri 
nor  the  act  of  Congress  were  a  bill  of  attainder  in  the  proper 
sense  of  the  word.  They  did  not  inflict  death,  or  work  a 
corruption  of  blood.  They  did  not  point  out  any  person, 
either  by  name  or  by  description,  against  whom  they  were  to 
operate.  The  oath  which  they  prescribed  was  required  of  all 
persons  alike.  They  convicted  no  one,  either  individually  or 
by  description,  as  belonging  to  a  class.  If  any  one  suffered 
hy  their  operation,  it  was  because  he  refused  to  take  the  oath  ; 
and  then  it  was  his  own  act,  and  not  the  statute,  which 
wrought  his  condemnation.  Such  a  statute,  designating  no 
criminal,  declaring  no  guilt,  pronouncing  no  sentence,  could 
not  be  called  a  bill  of  attainder. 

In  considering  whether  the   statute  was  an  ex  post  facto 
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law,  the  only  question  could  be  whether  it  came  within  the 
Avell-settled  definition  by  which  that  term  was  restricted  to 
punishment  imposed  retroactively  for  a  past  offence.  Laws 
that  were  really  ex  post  facto  in  their  nature  would  be  found 
on  examination,  first,  to  contemplate  the  trial  of  some  person 
charged  with  an  offence,  and  next  the  punishment  of  the 
person  found  guilty  of  such  an  offence.  The  law  in  question 
was  not  criminal  in  its  operation,  and  did  not  presuppose  a 
trial  of  any  kind  ;  all  that  it  required  was  that  every  one  who 
proposed  to  enter  upon  certain  important  duties  should  take 
an  oath  that  he  had  been  loyal  to  the  government  under 
which  he  lived.  If  he  refused,  the  matter  ended ;  there  was 
no  prosecution,  and  no  punishment  prescribed. 

The  fatal  error  in  the  reasoning  of  the  majority  of  the 
court  was  the  meaning  which  the}'^  attached  to  the  word 
"punishment"  in  relation  to  the  question  which  the  court  had 
to  decide.  Punishment  was,  according  to  the  definition  given 
by  Mr.  Edward  Worden,  the  penalty  for  transgressing  the 
laws.  There  was  no  law  whose  transgression  was  punished 
by  the  act  of  Congress,  none  was  referred  to  in  the  act, 
and  there  was  nothing  on  its  face  to  show  that  the  depriva- 
tion it  prescribed  was  intended  as  a  punishment  for  any 
offence  described  in  any  other  act.  The  whole  purpose  of 
the  act  of  Congress  was  to  require  loyalty  as  a  qualification 
for  those  who  practised  law  and  preached  the  Gospel.  If 
the  effect  was  to  exclude  those  who  were  disloyal,  it  was  no 
more  a  punishment  than  a  provision  that  no  one  who  was 
not  a  native-born  citizen  should  be  President,  or  tliat  a  man 
must  be  a  white  male  citizen  in  order  to  exercise  the  right  of 
suffrage,  was  a  punishment  of  aliens  or  of  negroes. 

The  argument  which  had  been  made  in  the  case  of  Cum- 
mings  V.  The  State  of  Missouri,  that  the  Constitution  of  the 
United  States  guaranteed  the  freedom  of  religious  worship 
against  interference  by  the  States,  was  not  sanctioned  by  the 
Constitution.  In  the  case  of  the  Rev.  B.  Permoli,i  a  Catholic 
priest  who  had  been  fined  for  performing  the  funeral  services 
of  his  church  over  the  body  of  one  of  his  parishioners  in  the 
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Roman  Catholic  Church  of  St.  Augustine,  contrary  to  an 
ordinance  of  the  city  of  New  Orleans,  which  required  that 
all  funeral  rites  should  take  place  in  a  public  chapel,  appealed 
from  the  sentence  to  the  Supreme  Court  of  the  United  States. 
The  decision  was,  that  the  Constitution  contained  no  clause 
guaranteeing  religious  liberty  against  the  several  States, 
which  might  make  such  regulations  on  the  subject  as  they 
thought  fit.  The  State  of  Missouri  miglit  therefore  well 
provide  that  no  priest  of  any  church  should  exercise  his  minis- 
terial functions  without  showing  by  his  own  oath  that  he 
had  been  true  to  the  State  and  the  Union. 

With  regard  to  one  of  the  questions  involved  in  these  cases, 
we  may  believe  that  the  court  could  not  justly  have  reached 
any  other  conclusion  ;  and  the  judgment  would  seem  to  have 
been  equally  sound  as  it  respects  the  other.  The  definition 
of  a  bill  of  attainder  would  seem  to  be  a  law  inflicting  punish- 
ment directly,  without  the  intervention  of  the  courts.  The 
act  of  Congress,  like  the  Constitution  of  the  State  of  Missouri, 
was  in  effect  a  declaration  that  every  one  who  did  not  swear 
that  he  had  not  done  certain  things  should  be  excluded  not 
only  from  all  places  of  public  trust,  but  from  various  honor- 
able and  lucrative  employments  in  private  life.  This  was 
obviously  as  much  a  punishment  as  if  the  penalty  had  been 
death.  Such  a  privation  would  discredit  the  sufferer,  and 
might  result  in  death ;  because  he  who  takes  away  the  means 
by  which  I  live,  aims  at  my  life.  It  does  not  follow  that 
there  are  any  others  open  to  me  by  which  I  can  subsist.  The 
idea  thrown  out  by  Mr.  Justice  Miller  in  Ux  parte  Garland, 
that  a  deprivation  which  falls  short  of  fine,  imprisonment, 
or  confiscation,  is  not  penal,  is  contrary  to  the  rule  that 
remedial  statutes  shall  be  construed  liberally,  with  a  view 
to  effect  their  purpose,  which  in  this  instance  is  that  the 
legislature  shall  not  make  laws  which  will  operate  as  penal 
sentences  or  decrees.^ 

The  language  of  Chief-Justice  Marshall  in  Fletcher  v. 
Peck  shows  that  an  act  confiscating  the  property  of  a  citi- 
zen is  as  much  a  bill  of  attainder  as  if  he  were  pronounced  a 

1  See  Fletcher  v.  Peck,  6  Cranch,  138. 
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criminal  and  fined  or  imprisoned.^  If  this  be  conceded,  the 
question  is  virtually  at  an  end,  because  it  is  not  only  unjust, 
but  contrary  to  the  first  principles  of  our  government,  to  draw 
a  line  between  the  right  which  a  man  has  in  his  property, 
and  in  his  skill  and  labor.  A  State  which  has  and  can  exer- 
cise such  a  power,  may  reduce  the  citizen  to  slavery.  If  he 
can  be  excluded  from  one  employment  he  may  be  excluded 
from  every  other ;  and  a  man  who  is  shut  out  from  the  profes- 
sion in  which  he  has  been  educated,  and  which  is  the  only 
one  that  he  understands,  is  virtually  excluded  from  all,  and 
may  be  unable  to  gain  a  living.  The  minority  of  the  court 
may  have  been  right  in  saying  that  it  is  not  a  punishment  to 
withhold  the  right  of  voting  because  of  race  or  color ;  but  the 
argument  would  not  hold  if  negroes  were  forbidden  to  be 
officers,  directors,  or  trustees  of  any  corporation,  public  or 
private,  to  be  teachers  or  professors  in  any  school  or  college, 
to  practise  law  or  preach  the  gospel,  and  if  all  these  conse- 
quences were  drawn,  not  from  the  irreversible  act  of  nature, 
but  from  acts  done  by  themselves,  and  imputed  as  crimes. 

Another  argument,  urged  by  the  minority  of  the  court, 
was,  that  the  prohibition  of  bills  of  attainder  was  not  vio- 
lated, because  the  Constitution  of  Missouri  did  not  sentence 

^  '*  The  State  legislature  can  pass  no  ex  post  facto  law.  An  ex  post 
facto  law  is  one  which  renders  an  act  punishable  in  a  manner  in  which  it 
was  not  punishable  when  it  was  coinmitted. 

"  Such  a  law  may  inflict  penalties  on  the  person,  or  may  inflict  pecuni- 
ary penalties  which  swell  the  public  treasury.  The  legislature  is  then 
prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any  part  of  it, 
shall  be  seized  for  a  crime  which  was  not  declared  by  some  previous  Intw, 
to  render  him  liable  to  that  punishment.  Why,  then,  should  violence  be 
done  to  the  natural  meaning  of  words  for  the  purpose  of  leaving  to  the 
legislature  the  power  of  seizing,  for  public  use,  the  estate  of  an  individual 
in  the  form  of  a  law  annulling  the  title  by  which  he  holds  that  estate? 
The  court  can  perceive  no  sufficient  grounds  for  making  this  distinction. 

*'  This  rescinding  act  would  have  the  effect  of  an  ex  post  facto  law.  It 
forfeits  the  estate  of  Fletcher  for  a  crime  not  committed  by  himself,  but 
by  those  from  whom  he  purchased.  This  cannot  be  effected  in  the  form 
of  an  ex  post  facto  law,  or  bill  of  attainder.  Why,  then,  is  it  allowable  in 
the  form  of  a  law  annulling  the  original  grant?  "  Fletcher  v.  Peck,  6 
Cranch,  138. 
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the  criminal,  but  left  him  free  to  declare  that  he  had  not 
committed  the  offence.  When,  however,  it  is  enacted  that  a 
man  shall  be  deprived  of  his  occupation  or  estate  if  he  does 
not  purge  himself  by  oath,  and  that  if  he  does,  and  swears 
falsely,  he  shall  be  deemed  guilty  of  perjury  and  imprisoned 
on  conviction,  a  sentence  is  imposed  that  can  scarcely  be 
deemed  light.  The  penalty  consists  in  the  obligation  to 
make  such  a  choice.  The  legislation  of  antiquity  presents 
numerous  instances  where  punishment  was  inflicted  by  pre- 
senting an  alternative  to  the  accused,  and  compelling  him  to 
elect  on  which  branch  he  would  be  suspended.  The  choice 
presented  by  the  State  of  Missouri  to  that  large  class  of  the 
population  who,  having  sympathized  with  the  rebellion,  or 
endeavored  to  avoid  conscription  by  a  change  of  domicile, 
could  not  take  the  oath  prescribed,  was  therefore  a  punish- 
ment, notwithstanding  the  avenue  seemingly  left  open  for 
escape.  And  there  can  be  little  doubt  that  it  possessed  the 
other  essential  characteristic  of  a  bill  of  attainder.  Legisla- 
tion, in  the  proper  sense  of  the  term,  prescribes  a  rule  which 
the  courts  are  to  apply.  Every  man  who  commits  burglary 
shall  be  imprisoned  as  a  felon :  this  is  the  rule  of  law.  B 
has  committed  burglary  within  the  rule,  is  the  judgment  of 
the  court.  A  law  will  not  be  a  bill  of  attainder  because  it 
retroactively  creates  the  crime, unless  it  applies  the  punishment 
without  the  intervention  of  the  tribunals;  but  if  this  is  done 
the  law  will  be  judicial,  and  contrary  to  the  true  meaning  of 
the  Constitution.  A  statutory  declaration  that  every  man 
who  had  actually  or  by  construction  taken  part  with  the  Con- 
federacy should  be  deprived  of  his  goods  and  land,  might  be 
ex  po8t  facto^  but  it  would  not  be  a  bill  of  attainder,  because 
it  would  still  remain  with  the  courts  to  determine  who  was 
within  the  law.  But  a  declaration  that  the  estate  of  every 
man  who  declined  to  swear  that  he  had  not  participated  in  the 
rebellion  should  be  forfeited  to  the  United  States,  would 
obviously  be  within  the  constitutional  prohibition ;  and  so 
would  an  act  appointing  commissioners  to  administer  such  an 
oath,  and  directing  that  every  one  who  refused  to  comply, 
should  be  led  to  execution.     For  as  the  intention  of  the  Con- 
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stitution  in  forbidding  bills  of  attainder  was  that  the  legisla- 
ture might  declare,  but  should  not  apply  the  rule,  a  statute 
imposing  a  penal  disability  is  contrary  to  the  spirit  of  the  pro- 
hibition, whether  it  includes  a  multitude  of  persons,  or  is 
aimed  at  an  individual.^  This  seems  to  be  conceded  when 
the  persons  whose  rights  are  impaired  or  abrogated  are 
named  in  the  statute,  and  is  equally  true  when  they  are  des- 
ignated or.  described,  and  the  question  left  open  for  the 
courts  is  not  as  to  the  guilt  of  the  accused,  but  whether  he 
belongs  to  the  class  indicated  by  the  legislature.  A  bill 
which  designates  no  one,  and  is  merely  in  rem^  may  yet  oper- 
ate as  a  bill  of  pains  and  penalties  ;  as,  for  instance,  if  it  were 
enacted  that  all  the  real  or  personal  property  in  the  State  of 
South  Carolina  was  forfeited  to  the  government  for  the  dis- 
loyalty of  the  inhabitants.  Under  these  circumstances  the 
injury  to  the  owners  would  obviously  be  the  same  as  if  they 
were  described  individually,  and  they  should  therefore  be 
shielded  by  the  Constitution. 

The  tendency  of  the  decisions  has  been  to  narrow  the  oper- 
ation of  the  term  ex  post  facto,  by  giving  it  a  technical  inter- 
pretation which  the  framers  of  the  Constitution  seemingly 
did  not  intend  or  contemplate.^  Translated  literally,  "  ex 
post  facto''''  is  "subsequent  to  the  act,"  and  is  broad  enough 
to  include  all  retroactive  legislation.  It  is  too  late  to  rectify 
the  error,  if  such  it  be,;  but  the  courts  should  at  least  take 
care  that  the  Constitution  be  not  evaded  by  the  enactment 
of  penal  laws  in  the  guise  of  remedial  statutes.^  Criminal 
legislation  is  not  distinguished  from  civil  by  any  clear  or 
well-defined  characteristic,  and  a  sentence  by  which  one  is 
deprived  of  his  land  or  goods,  is  not  less  injurious  because 
no  cause  is  assigned,  or  because  the  professed  object  is  not  to 
punish  him,  but  to  benefit  the  community  or  further  some 
political  design. 

1  Fletcher  v.  Peck,  6  Cranch,  138. 

2  Calder  v.  Bull,  3  Dallas,  390  ;  Kring  v.  Missouri,  107  U.  S.  221  ; 
Greenough  v.  Greenough,  11  Pa.  St.  489,  495;  Carson  v.  Carson,  40  Miss. 
349  ;  Satterlee  ».  Matthewson,  2  Peters,  380,  415. 

8  Fletcher  ».Peck,  6  Cranch,  138  ;  Greenough  v.  Greenough,  11  Pa.  St. 
495;  Reiser  v.  Tell.  Association,  39  Pa.  St.  137. 
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To  understand  the  true  import  of  the  clause,  it  should  be 
read  as  a  whole.  *'No  State  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." Looking  at  the  breadth  and  scope  of  this  declara- 
tion, and  the  collocation  of  the  several  parts,  there  can  be 
little  doubt  that  it  was  meant  to  preclude  all  retroactive 
legislation  tending  to  defeat  vested  rights,  and  every  law 
inflicting  a  deprivation  for  a  real  or  imputed  offence,  whether 
the  intention  was  set  forth  or  evasively  concealed.  So  in- 
terpreted, it  becomes  what  it  was  declared  to  be  in  the 
eighty-fourth  number  of  the  Federalist,  "  a  comprehensive 
bill  of  rights,  rendering  other  and  more  specific  safeguards 
superfluous." 

The  right  to  the  enjoyment  of  life,  liberty,  and  property 
may  be  assailed  by  criminal  or  by  civil  legislation,  or  through 
a  usurpation  of  the  judicial  function  by  the  legislature  ;  and 
the  design  of  the  fraraers  of  the  Constitution  seems  to  have 
been  to  close  each  of  these  avenues  effectually.  It  may  be 
true  that  the  prohibition  of  ex  post  facto  laws  was  intended 
to  prevent  punishment  from  being  inflicted  arbitrarily ;  but 
a  law  may  be  punitive  in  effect  without  being  so  in  terms. 
It  is  the  operation  of  the  statute,  and  not  the  recital  in  the 
preamble  or  enacting  clause,  that  should  be  regarded  in 
determining  whether  it  is  ex  post  facto.  A  man  whose  rights 
and  privileges  are  taken  from  him,  who  is  despoiled  of  his 
lands  or  goods,  exiled  or  imprisoned,  is  punished  although 
he  be  not  called  a  criminal  or  charged  with  having  com- 
mitted an  offence.^ 

In  Green  v.  Shumway^  a  law  declaring  retroactively  that 

1  Would  anyone  contend  that  the  decree  which  was  given  in  Shushan 
the  palace  in  the  name  of  King  Ahasuerus,  and  sealed  with  the  king's 
ring,  and  *'  sent  by  posts  into  all  the  king's  provinces,  to  kill,  and  to  cause 
to  perish,  all  Jews,  both  young  and  old  .  .  .  and  to  take  the  spoil  of  them 
for  prey,"  Esther  iii.  12,  13,  is  not  ex  post  facto  in  the  sense  of  the 
Constitution  of  the  United  States  because  it  did  not  assign  a  cause  or 
designate  individuals,  or  that  its  character  would  have  been  materially 
diiferent  had  it  been  restricted  to  persons  who  would  not  forswear  their 
descent  or  creed? 

2  39  N.  Y.  418. 
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no  man  should  exercise  the  right  of  suffrage  without  taking 
an  oath  that  he  had  not  concurred  in  the  Rebellion,  was  held, 
in  accordance  with  Cummings  v.  The  State  of  Missouri,  to  be 
ex  post  facto ^  and  contrary  to  the  Constitution  of  the  State 
and  of  the  Union.  In  Pierce  v,  Carskadon,^  the  Supreme 
Court  decided,  in  accordance  with  Ex  parte  Garland,  that  a 
statute  precluding  a  re-hearing  in  civil  cases  unless  the  ap- 
plicant would  swear  that  he  had  not  borne  arms  against 
the  State  or  Union,  was  inhibited  by  the  Constitution  of  the 
United  States.  These  decisions  seem  in  every  respect  pref- 
erable to  that  in  The  State  v,  Neal,^  where  a  distinction 
was  taken  between  the  deprivation  of  the  franchise  and  of 
the  right  to  exercise  a  trade  or  profession.  Both  are  obvi- 
ously penalties,  and  neither  can  be  imposed  after  the  event, 
consistently  with  the  immutable  principles  of  justice  em- 
bodied in  the  Constitution  of  the  United  States. 

We  have  seen  that,  according  to  the  definition  given  by 
Chief- Justice  Marshall,  an  ex  post  facto  law  is  a  law  render- 
ing a  past  act  punishable  in  a  manner  in  which  it  was  not 
punishable  when  committed.  Strictly  taken,  this  might  include 
a  law  diminishing  the  amount  of  the  penalty  without  chang- 
ing its  nature,  as  by  shortening  a  term  of  imprisonment  or 
reducing  the  amount  of  a  fine.  It  is,  however,  well  settled, 
both  on  principle  and  authority,  that  such  a  change  will  not 
render  the  law  unconstitutional,  or  entitle  the  accused  to 
insist  that  the  whole  punishment  shall  be  inflicted,  or  none.^ 
But  it  has  also  been  held  that  the  substitution  of  one  punish- 
ment for  another  will  be  obnoxious  to  the  constitutional 
prohibition,  even  if  the  penalty  which  the  offender  has  to 
undergo  is,  according  to  common  apprehension,  less  than  he 
would  have  suffered  under  the  law  as  it  originally  stood. 
Death  consequently  cannot  be  replaced  by  imprisonment,  or 
imprisonment  by  a  fine,  as  it  regards  antecedent  offences, 
without  freeing  the   criminal  from  liability  unless  he  has 

1  16  Wallace,  234. 

2  42  Mo.  119. 

8  State  V.  Arlin,  39  N.  H.  180;  Mary  Hartung  r.  People,  22  N".  Y.  95  ; 
State  V.  Kent,  65  N.  C.  311. 
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been  convicted  and  sentenced  according  to  the  pre-existing 
law,  because  as  that  is  repealed,  the  offender  cannot  be  con- 
victed and  sentenced  as  it  prescribed,  and  the  new  law 
cannot  operate  retroactively  without  contravening  the  con- 
stitutional prohibition.  It  follows  that  the  accused  is  not 
liable  under  either  act,  and  must  be  discharged. 

For  like  reasons,  the  repeal  of  a  penal  statute  will  discharge 
all  persons  who  are  liable  under  its  provisions,  although  the 
repealing  act  prescribes  the  same  or  a  lesser  penalty,  be- 
cause the  former  law  is  gone,  and  that  which  takes  its  place 
cannot  operate  retroactively,  consistently  with  the  constitu- 
tional prohibit  ion. 1 

In  the  Commonwealth  v.  Marshall,  the  defendant  was  con- 
victed under  a  statute  against  rifling  graves,  passed  in  1814, 
but  which  had  been  repealed  in  1830  by  another  statute 
which  was  substantially  the  same  in  effect.  Shaw,  C.-J., 
said  that  the  act  charged  in  the  indictment  "  cannot  be  pun- 
ished as  an  offence  at  common  law,  for  that  was  not  in  force 
during  the  existence  of  the  statute  ;  nor  by  the  statute  of 
1814,  because  it  has  been  repealed  without  any  saving  clause  ; 
nor  by  the  statute  of  1830,  for  the  act  was  done  before  that 
statute  was  passed.  No  judgment  therefore  can  be  rendered 
against  the  defendants  on  this  indictment." 

The  point  arose  in  Hartung  v.  The  People,^  under  a  statute 
repealing  all  former  laws  providing  for  the  punishment  of 
murder,  without  excepting  offences  already  committed,  and 
providing  that  on  conviction  the  criminal  should  be  kept  in 
confinement  for  one  year  at  hard  labor,  and  not  executed  be- 
fore the  expiration  of  that  period,  nor  until  a  warrant  was 
issued  for  the  purpose  by  the  Governor.  In  delivering  the 
opinion  of  the  court,  Denio,  J.,  said  that  the  legislature  might 
by  law  remit  any  separable  portion  of  the  punishment  affixed 
by  the  existing  laws  to  prior  offences.  They  might,  for  in- 
stance, if  the  punishment  were  fine  and  imprisonment,  dis- 
pense with  either,  or  diminish  the  length  of  the  one  or  the 

1  Commonwealth  v.  Marshall,  11  Pick.  350;  Commonwealth  v.  Kimball, 
21  Id.  373. 

2  22  N.  Y.  95. 
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amount  of  the  other.  So  a  convict  sentenced  to  hard  labor 
or  solitary  confinement  might  have  his  sentence  mitigated  by 
rules  providing  for  the  discipline  and  government  of  the 
prison.  But  here  the  authority  of  the  legislature  ceased,  and 
they  could  not  change  the  nature  of  the  punishment  even  for 
a  milder  one.  By  one  of  the  clauses  of  the  Revised  Statutes 
it  had  been  provided  that  the  period  between  sentence  and 
execution  should  not  be  less  than  four  nor  more  than  eight 
weeks.  Under  the  repealing  act  the  criminal  was  to  be  kept 
in  prison  for  a  year  with  a  sword  suspended  over  his  head, 
and  then  executed  whenever  the  Governor  or  his  successors 
thought  fit.  It  was  not  enough  to  say  that  most  persons 
would  probably  prefer  such  a  fate  to  the  former  sentence. 
The  court  had  neither  the  means  nor  right  to  determine 
that  question.  It  was  enough  to  condemn  the  law,  that  it 
inflicted  a  different  punishment  for  a  past  act  from  that 
originally  prescribed. 

In  Shepherd  v.  The  Commonwealth,^  the  court  held,  in  con- 
formity to  the  above  decision,  that  an  act  substituting  hard 
labor  for  life  as  the  punishment  for  arson,  for  the  capital 
sentence  previously  prescribed,  was  ex  post  facto  and  uncon- 
stitutional as  regarded  offences  committed  before  the  passage 
of  the  act. 

In  The  Commonwealth  v.  Wyman,^  the  Supreme  Court  of 
Massachusetts  came  to  a  different  conclusion  on  the  follow- 
ing grounds:  "  An  ex  post  facto  law  is  one  which  declares  an* 
act  previously  done  criminal  and  punishable,  and  which  was 
not  so  when  the  act  was  done,  or  which  declares  a  much 
higher  punishment  than  existed  at  the  time.  But  an  act 
plainly  mitigating  the  punishment  of  an  offence  is  not  ex  post 
facto;  on  the  contrary,  it  is  an  act  of  clemency.  A  law 
which  changes  the  punishment  from  death  to  imprisonment 
for  life,  is  a  law  mitigating  the  punishment,  and  therefore 
not  ex  post  facto »''  ^ 

1  25  N.  Y.  406. 

2  12  Gushing,  239  ;  Commonwealth  v.  Gardner,  11  Gray,  438. 

«  Commonwealth  v.  Mott,  21  Pick.  492:  Calder  v.  Bull,  3  Dallas,  386; 
1  Kent's  Com.  (7th  ed.),  450;  Story  on  Constitution,  sect.  1339. 


564  ANY  CHANGE  WHICH  PREJUDICES 

In  Strong  v.  The  State,^  the  substitution  of  imprisonment 
in  the  penitentiary  for  a  term  not  exceeding  seven  years,  for 
one  hundred  stripes,  which  were  the  penalty  under  the  prior 
law,  was  in  like  manner  held  not  to  be  ex  post  facto;  while 
the  same  view  was  taken  in  The  State  v.  Williams  ^  of  the 
commutation  of  death  into  fine,  whipping,  and  imprisonment. 
These  decisions  go  very  far,  and  are  irreconcilable  with  the 
ground  taken  in  Hartung  v.  The  People;  but  there  is  no  rea- 
son for  questioning  the  judgment  in  Clarke  v.  The  State,^ 
that  where  the  defendant  has  the  option  of  determining 
whether  he  will  undergo  the  new  punishment  or  the  old, 
there  is  nothing  unconstitutional  in  the  change. 

In  The  Commonwealth  v.  McDonough^it  was  held  that 
a  law  passed  after  the  commission  of  the  offence  of  which 
the  defendant  stood  charged,  which  mitigated  the  punish- 
ment as  regarded  the  fine  and  the  maximum  of  imprison- 
ment that  might  be  inflicted,  was  ex  post  facto  as  to  that 
case,  because  the  minimum  of  imprisonment  was  made  three 
months,  whereas  before,  there  was  no  minimum  limit  to  the 
court's  discretion.  This  slight  alteration  was  held  to  be  ex 
post  facto  as  to  the  case  in  hand,  though  the  effect  was  to 
leave  no  law  under  which  the  defendant  could  be  punished, 
and  to  set  him  at  large.  Such  also  is  the  view  taken  in  Kring  v, 
Missouri;^  and  the  authorities  as  a  whole  may  be  regarded 
as  establishing  that  a  change  in  the  manner  of  the  punish- 
ment will  be  equally  ex  post  facto  whether  the  penalty  is  or 
is  not  thereby  rendered  more  severe.^ 

The  prohibition  oi  ex  post  facto  legislation  includes,  1.  "Ev- 
ery law  that  makes  an  action  done  before  the  passing  of  the 
law,  and  which  was  innocent  when  done,  criminal,  and  pun- 
ishes such  action.  2.  Every  law  that  aggravates  a  crime, 
or  makes  it  greater  than  it  was  when  committed.  3.  Every 
law  that  changes  the  punishment,  and  inflicts  a  greater  pun- 

1  1  Blackford,  193.  *  13  Allen  (Mass.),  581. 

2  5  Wis.  308.  6  107  U.  S.  230. 

3  23  Miss.  261. 

6  Fletcher  v.  Peck,  6  Crauch,  137;  Shepherd  v.  The  People,  25  N.  Y. 
406,  415. 
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ishment  than  the  law  annexed  to  the  crime  when  committed. 
4.  Every  law  that  alters  the  legal  rules  of  evidence,  and 
receives  less  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offence  in  order  to  convict 
the  offender."  1 

Two  different  views  have  been  taken  of  these  principles. 
They  agree  that  no  change  disadvantageously  affecting  the 
accused  can  be  made  as  to  the  crime,  the  evidence,  or  the  pun- 
ishment, and  that  a  law  which  contravenes  the  principle  will 
not  be  less  ex  post  facto  because  it  is  passed  before  the  trial.^ 
But  agreeably  to  one  of  them,  so  long  as  all  essential  rights 
are  untouched,  the  legislature  may  regulate  the  procedure  or 
means  through  which  they  are  enforced,  and,  in  so  doing, 
prescribe  any  rule  which  will  secure  a  fair  and  unbiassed  hear- 
ing on  the  merits.^  They  may,  consequently,  in  conferring 
the  right  of  appeal,  provide  that  if  the  verdict  and  judgment 
are  set  aside,  and  the  case  comes  before  another  jury,  it  shall 
be  considered  by  them,  as  it  was  in  the  first  instance,  on  the 
merits,  without  regard  to  the  result  of  the  former  trial ;  and 
if  such  a  provision  is  omitted,  it  may  be  enacted  subsequently 
with  regard  to  past  as  well  as  future  crimes.  Agreeably  to 
the  other  view,  if,  when  the  offence  is  committed,  there  be 
any  rule,  however  technical,  which  can  by  possibility  avail 
the  accused,  he  must  retain  it  to  the  end,  and  the  stumbling- 
block  cannot  be  legislatively  removed  from  the  path  of 
justice. 

A  man  against  whom  an  erroneous  sentence  is  pronounced 
for  an  offence  of  which  he  stands  convicted  is  technically 
entitled  under  the  common  law  to  be  discharged  when  it  is 
reversed.*    His  essential  right  is  to  have  the  error  corrected 

1  Calder  v.  BuU,  3  Dallas,  390  ;  Kring  v.  Missouri,  107  U.  S.  221,  228. 

2  See  Kring  v.  Missouri,  107  U.  S.  221 ;  Hart  v.  State,  40  Ala.  32  ; 
South  wick  V.  South  wick,  49  N.  Y.  570.. 

*  Gut  V.  Minnesota,  9  Wallace,  35  ;  Commonwealth  v.  Phillips,  11 
Pick.  28  ;  Commonwealth  v.  Dorsey,  103  Mass.  412  ;  State  v.  Johnson, 
81  Mo.  60  ;  State  v.  Wilson,  48  N.  H.  398  ;  Shepherd  v.  The  People, 
25  N.  Y.  406  ;  Ratzky  v.  The  People,  29  Id.  124. 

*  Shepherd  v.  The  People,  25  N.  Y.  406;  Dyer  v.  The  Commonwealth, 
23  Pick.  404. 
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by  rendering  the  proper  judgment.  Agreeably  to  the  first  of 
the  above  views,  the  legislature  may  remedy  the  defect,  sub- 
sequently to  the  commission  of  the  offence,  by  authorizing 
the  court  of  error  to  give  the  judgment  which  the  court  below 
ought  to  have  pronounced.^  According  to  the  other  view, 
such  a  statute  is  ex  post  facto  and  invalid.^ 

The  case  of  Ratzky  v.  The  People  ^  inclines  to  the  former 
view,  the  case  of  Kring  v.  Missouri  *  to  the  latter ;  and  if  the 
decisions  are  reconcilable,  this  can  hardly  be  said  of  the  rea- 
sons given  by  the  judges.  In  Kring  v.  Missouri  the. plaintiff 
in  error  Kring  killed  a  man,  and  was  indicted  for  murder. 
Soon  after  the  commission  of  the  crime  an  amendment  to  the 
State  Constitution  virtually  provided  that  on  the  reversal  of 
the  judgment  in  a  criminal  proceeding  under  a  writ  of  error 
taken  by  the  accused,  the  case  should  be  on  the  same  footing 
as  if  the  jury  had  disagreed  and  been  discharged,  and  should 
therefore  be  considered  and  determined  as  though  it  were  on 
trial  for  the  first  time.  The  case  subsequently  came  before 
a  jury,  when  Kring  entered  a  plea  of  guilty  of  murder  in  the 
second  degree,  which  the  court  accepted,  and  sentenced  him 
to  imprisonment  for  a  term  of  twenty-five  years.  He  then 
asked  that  the  sentence  should  be  set  aside,  and  for  leave  to 
withdraw  the  plea  and  have  his  original  plea  of  not  guilty 
reinstated,  in  order  that  he  might  have  a  trial  on  the  merits. 
The  motion  was  overruled ;  but  the  judgment  was  reversed 
on  appeal,  and  the  cause  remanded  on  the  ground  that  the 
prisoner  had  been  misled  by  an  assurance  from  the  district 
attorney  that  the  sentence  would  not  exceed  ten  years. 

When  the  case  was  again  brought  to  trial,  Kring  refused 
to  withdraw  his  plea  of  guilty  of  murder  in  the  second  degree 
or  to  plead  not  guilty.  The  court  ordered  such  a  plea  to  be 
entered,  and  the  jury  gave  a  verdict  of  guilty  of  murder  in 
the  first  degree,  and  Kring  was  condemned  to  be  hanged. 
This  sentence  was  affirmed  by  the  Missouri  Court  of  Last 

1  Ratzky  v.  The  People,  29  N.  Y.  124. 

2  Kring  V.  Missouri,  107  U.  S.  221,  240,  249. 
8  29  N.  Y.  124. 

*  107  U.  S.  221, 240,  249. 
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Resort,  but  reversed  by  the  Supreme  Court  of  the  United 
States,  which  held  that  the  accused  was  entitled  to  the  bene- 
fit of  the  law  as  it  existed  when  the  deed  was  done.  By 
that  law,  "  a  plea  of  guilty  of  murder  in  the  second  degree 
accepted  by  the  State  was  an  acquittal  of  murder  in  the  first 
degree,  having  the  same  effect  as  to  future  trials  as  a  convic- 
tion of  murder  in  the  second  degree,  although  the  judgment 
should  be  reversed  on  the  application  of  the  prisoner."  And 
as  the  amendment  altered  this  rule  to  his  disadvantage  and 
deprived  him  of  a  defence  which  would  otherwise  have  been 
vahd,  it  was  manifestly  ex  post  facto. 

Agreeably  to  the  rule  as  given  in  Blackstone,  "  the  plea  of 
autrefoits  convict,  or  a  former  conviction  for  the  same  identical 
crime,  though  no  judgment  was  ever  given,  or,  perhaps,  will 
be  (being  suspended  by  benefit  of  clergy  or  other  causes),  is 
a  good  plea  in  bar  to  an  indictment.  And  this  depends  upon 
the  same  principle  as  the  former  (that  is,  autrefoits  acquit^, 
that  no  man  ought  to  be  twice  brought  in  danger  of  his  life 
for  one  and  the  same  crime.  Hereupon  it  has  been  held  that 
a  conviction  of  manslaughter,  on  an  appeal  or  indictment,  is 
a  bar  even  in  another  appeal,  and  much  more  in  an  indict- 
ment for  murder ;  for  the  fact  prosecuted  is  the  same  in  both, 
though  the  offences  differ  in  coloring  and  degree."  ^ 

Whether  the  prisoner  was  convicted  by  his  own  confession 
or  the  verdict  of  a  jury,  the  effect  was  the  same,  and  he  was 
equally  secure  against  a  second  trial  or  any  greater  punish- 
ment than  could  be  inflicted  for  the  offence  under  the  law  as 
it  existed  when  the  act  was  done.  This  rule  was  in  force  at 
the  date  of  the  homicide  for  which  Kring  was  sentenced,  but 
had  since  been  so  changed  as  to  deprive  him  of  both  the 
privileges  which  it  conferred.  The  Constitution  so  varied  the 
rules  of  evidence  that  what  was  conclusive  proof  of  inno- 
cence of  the  higher  grade  of  murder  when  the  crime  was 
committed  —  viz.,  a  judicial  conviction  for  a  lower  grade  of 
homicide  —  was  no  longer  admissible  as  evidence,  or,  if  re- 
ceived, would  not  avail  the  accused.    It  also  altered  the  pun- 

1  Bl.  Com.  bk.  iv.  p.  336.  See  State  v.  Norvell,  2  Yerg.  (Tenn.),  24; 
Campbell  v.  The  State,  9  Id.  333,  337. 
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ishment,  because,  as  the  ]aw  formerly  stood,  a  man  who  was 
convicted  of  murder  in  the  second  degree  could  not  be  tried 
or  punished  by  death  for  murder  in  the  first  degree ;  while 
by  the  new  law  he  might  be  so  punished,  notwithstanding 
the  previous  conviction. 

The  Chief- Justice  dissented  on  the  following  grounds :  "It 
is  the  essential  characteristic  of  an  ex  post  facto  law  that  it 
should  operate  retrospectively,  so  as  to  change  the  law  in 
respect  to  an  act  of  transaction  already  complete  and  past. 
Such  is  not  the  effect  of  the  rule  of  the  Constitution  of  Mis- 
souri now  in  question.  As  has  been  shown,  it  does  not  in 
any  particular  affect  the  crime  charged,  either  in  its  defini- 
tion, punishment,  or  proof.  It  simply  declares  what  shall  be 
the  effect  in  the  future  of  acts  and  transactions  thereafter 
taking  place.  It  enacts  that  any  future  erroneous  and  un- 
lawful conviction  for  a  less  offence,  thereafter  reversed  on  the 
application  of  the  accused,  shall  be  held  for  naught,  to  all 
intents  and  purposes,  and  shall  not,  after  such  reversal,  ope- 
rate as  a  technical  acquittal  of  any  higher  grade  of  crime, 
for  which  there  might  have  been  a  conviction  under  the  same 
indictment.  It  imposes  upon  the  prisoner  no  penalty  or 
disability.  It  cannot  affect  the  case  of  any  individual  except 
upon  his  own  request ;  for  he  must  take  the  first  step  in  its 
application.  When  he  pleads  guilty  of  murder  in  the  second 
degree,  he  knows  that  its  acceptance  cannot  operate  as  an 
acquittal  of  the  higher  offence.  When  he  asks  to  have  the 
conviction  reversed,  he  understands  that  if  his  application  is 
granted,  the  judgment  must  be  set  aside  with  the  same  effect 
as  if  it  had  never  been  rendered.  It  does  not  touch  the  sub- 
stance or  merits  of  his  defence,  and  is  in  itself  a  sensible  and 
just  rule  in  criminal  procedure.  And  *  so  far  as  mere  modes 
of  procedure  are  concerned,'  says  Judge  Cooley,^  a  party  has 
no  more  right  in  a  criminal  than  in  a  civil  action  to  insist  that 
his  case  shall  be  disposed  of  under  the  law  in  force  when  the 
act  to  be  investigated  is  charged  to  have  taken  place. 

"...  Precisely  the  same  distinction  between  laws  ex  'post 
facto  and  those  which  merely  affect  the  remedy,  and  are  there- 

1  Constitutional  Limitations,  272. 
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fore  applicable  to  the  case  of  an  offence  previously  committed, 
is  well  illustrated  by  the  case  of  Ratzky  v.  The  People.^  There 
the  prisoner  had  been  convicted  of  murder  in  the  first  degree. 
The  offence  was  committed  when  the  act  of  1860  was  in  force, 
which  prescribed  the  mode  of  punishment ;  he  was  sentenced, 
however,  in  accordance  with  the  terms  of  an  act  passed  in 
1862,  subsequently  to  the  commission  of  the  offence,  and 
which  prescribed  a  different  mode  of  punishment.  On  this 
account  the  judgment  was  held  to  be  erroneous,  and  was 
reversed  on  the  ground  that  the  act  of  1862  applied  to 
offences  previously  committed,  and  was  ex  post  facto.  At 
the  time  of  the  commission  in  1861,  it  was  the  well-settled 
law  of  New  York,  as  decided  in  Shepherd  v.  The  People,^ 
that  when  a  wrong  judgment  had  been  pronounced,  although 
the  trial  and  conviction  were  regular,  the  prisoner  could  not, 
on  reversal  of  the  judgment,  be  subject  to  another  trial,  but 
would  be  entitled  to  his  discharge.  But  on  April  24,  1863, 
after  the  prisoner  had  been  tried  and  convicted,  but  before 
judgment  and  sentence  were  pronounced,  an  act  of  the  legis- 
lature took  effect,  which  provided  that  the  appellate  court 
should  have  power,  upon  any  writ  of  error,  when  it  should 
appear  that  the  conviction  had  been  legal  and  regular,  to 
remit  the  record  in  which  such  conviction  had  been  had,  and 
to  pass  such  sentence  thereon  as  the  appellate  court  should 
direct.  But  for  the  authority  conferred  by  this  act,  the  Court 
of  Appeals  stated  that  it  would  have  had  no  power,  upon 
reversal  of  the  judgment  of  the  Supreme  Court,  either  to 
pronounce  the  appropriate  judgment  or  remit  the  record  to 
the  Oyer  and  Terminer  to  give  such  judgment ;  but,  on  the 
contrary,  would  have  been  obliged  to  discharge  him,  the 
law  not  authorizing  another  trial.  Nevertheless,  the  Court 
of  Appeals  gave  effect  to  the  act  of  1863  as  not  being  an 
ex  post  facto  law.  And  yet  it  deprived  the  prisoner  of  the 
benefit  of  a  rule  of  the  law  in  force  at  the  time  the  offence 
was  committed ;  namely,  that  if  he  should  be  erroneously  sen- 
tenced, and  the  judgment  should  be  reversed,  he  would  be 
entitled  to  be  discharged,  and  forever  after  protected  against 

1  29N.  Y.124.  a  25  KY.  406. 
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further  prosecution  for  the  same  offence,  as  well  as  against 
any  second  judgment  upon  the  same  verdict." 

When  such  a  difference  of  opinion  exists  among  the  judges, 
the  public  may  think  for  themselves ;  and  most  persons  would 
probably  incline  to  the  conclusion  reached  by  the  minority. 
The  prisoner  was  not  deprived  of  a  defence  in  the  ordinary 
sense  of  the  term,  and  merely  lost  a  benefit  depending  on 
unforeseen  contingencies  which  he  could  not  control.  The 
effect  of  a  plea  of  guilty  of  murder  in  the  second  degree  in 
screening  the  accused  from  a  convction  of  murder  in  the  first 
degree  is  due  not  to  the  prisoner's  confession,  but  to  its  ac- 
ceptance by  the  court,  which  is  a  public  act,  and  may  be  regu- 
lated by  the  State.  When,  therefore,  an  amendment  to  the 
Constitution  directly  or  indirectly  provides  that  on  the  with- 
drawal of  such  a  plea,  or  when  it  is  set  aside  at  the  instance 
of  the  accused,  the  case  shall  stand  as  though  the  plea  had 
not  been  made,  and  the  accused  elects  not  to  abide  by  the 
plea,  he  cannot  allege  that  the  amendment  is  retrospective  as 
to  him,  or  that  it  deprives  him  of  any  right  which  has  actually 
accrued.  It  seems  to  have  been  conceded  that  had  the  court 
below  given  leave  to  withdraw  the  plea,  Kring  might  have 
been  tried  and  convicted  of  murder  in  the  first  degree ;  and 
when  the  Supreme  Court  of  Missouri  reversed  the  sentence 
because  the  motion  was  not  allowed,  it  in  effect  did  what  the 
court  below  had  refused  to  do,  and  the  plea  should  seemingly 
have  been  regarded  as  expunged  from  the  record  at  the  pris- 
oner's request,  and  therefore  as  if  it  had  never  been  made. 
In  this  aspect  of  the  case  it  was  independent  of  the  change 
in  the  Constitution,  and  stood  on  the  simple  ground  that  a 
man  cannot  have  the  benefit  of  that  which  he  has  chosen  to 
withdraw.  When  the  conviction  is  set  aside  at  the  prisoner's 
request,  it  cannot  be  pleaded  to  a  subsequent  trial  or  indict- 
ment, nor  can  he  complain  of  being  again  in  jeopardy,  be- 
cause the  act  is  virtually  his  own. 

The  common  law  rule  that  a  person  who  has  been  convicted 
in  due  course  of  law  by  a  jury  legally  called  and  impanelled 
shall  not  be  again  put  in  jeopardy  for  the  same  offence,  has 
generally  been  regarded  as  a  humane  provision  to  protect  the 
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accused  from  reiterated  prosecutions,  by  which  he  might  at 
length  be  overwhelmed ;  ^  and  it  is  clear  that  as  a  conviction 
of  manslaughter  is  an  acquittal  of  murder,  any  law  which 
abrogates  the  right  to  take  advantage  of  it  as  a  defence  for 
past  acts  is  necessarily  ex  post  facto.  The  judgment  in  Ratzky 
V.  The  People  is  consistent  with  this  view,  because  it  did  not 
authorize  a  new  trial  or  deprive  the  prisoner  of  the  right  to 
plead  autrefois  convict^  and  simply  directed  the  court  below 
to  enter  the  proper  sentence  on  the  verdict  which  the  jury 
had  pronounced.  As  Denio,  C.-J.,  observed,  "  a  person  is  said 
to  be  put  in  jeopardy  only  when  he  is  a  second  time  tried 
upon  a  criminal  accusation ;  but  the  term  has  no  relation  to 
the  reversal  of  an  erroneous  judgment  and  pronouncing  a 
legal  one  pursuant  to  one  legal  conviction." 

Whatever  doubt  may  exist  as  to  the  above  points,  there 
should  be  none  that  a  law  reviving  a  liability  which  has  been 
discharged  by  an  act  of  amnesty  or  a  repeal  of  the  statute 
which  rendered  the  offence  criminal,  is  ex  post  facto  and  in- 
valid ;  2  and  such  also  is  the  rule  as  regards  a  law  rendering 
the  accused  answerable  for  an  offence  from  which  he  has  been 
exonerated  by  the  lapse  of  the  time  prescribed  by  a  statute  of 
limitations.^ 

1  Darby's  Case,  4  Coke,  40;  Shepherd  ».  The  People,  25  N.  Y.  406, 
420. 

2  The  State  v.  Keith,  63  N.  C.  140 ;  Kring  v.  Missouri,  107  U.  S.  215, 
231. 

«  Moore  v.  The  State,  27  N.  J.  Law,  105;  The  Commonwealth  v.  DufEy, 
96  Pa.  506;  The  People  v.  Lund,  12  Hun,  283. 
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The  Prohibition  of  the  Ex  post  facto  Laws  and  Bills  of  Attainder  binding 
on  the  States  and  the  General  Government.  —  That  of  Laws  impairing 
the  Obligation  of  Contracts  only  on  the  States.  —  Reasons  for  this 
Difference.  —  What  constitutes  a  Contract  in  the  Sense  of  the  Prohibi- 
tion. —  A  Grant  to  one  Man  may  operate  as  a  Contract  with  another 
who  relies  on  the  Expectation  which  it  holds  forth.  —  Contracts  of 
Record  and  under  Seal  obligatory  without  a  Consideration.  —  A  Con- 
sideration requisite  to  Parol  Contracts.  —  Judgments  confessed,  Ex 
contractu,  and  for  Torts,  and  all  Debts  are  within  the  Scope  of  the  Pro- 
hibition. —  Contracts  of  a  State  equally  protected  with  those  of  Individ- 
uals. —  Executed  Contracts  can  no  more  be  impaired  than  Executory. 
—  The  Grant  of  a  Franchise  a  Contract.  —  Is  a  Consideration  essential 
to  the  Grant  of  an  Exemption  from  Taxation  ?  —  Such  Exemptions 
must  be  for  a  Public  Purpose. 

The  main  object  of  the  Barons  who  met  at  Runnymede 
to  confront  John  was  to  obtain  safeguards  against  the  royal 
power,  which,  owing  to  the  twofold  position  of  the  Norman 
and  Angevin  sovereigns  as  feudal  heads  and  conquerors, 
stood  at  a  greater  height  in  England  than  on  the  Continent 
of  Europe.^    They  accordingly  exacted  a  covenant  that  "  no 

1  Every  man  born  on  English  soil  owed  allegiance  to  the  king,  and  was 
required  to  swear  that  he  would  be  faithful  to  him  as  his  lord  ;  and  the 
king  had,  in  the  organization  of  the  counties,  and  in  the  sheriffs  and  jus- 
tices, who  were  his  deputies,  a  means  of  levying  forces  which  might,  when 
the  popular  heart  was  not  estranged,  counterbalance  the  power  of  the 
great  nobles.  (Calvin's  Case,  7  Coke,  6  h ,  Freeman's  Norman  Conquest, 
iv.  245-259.)  The  command  of  a  feudal  superior,  consequently,  was  not  a 
justification  for  bearing  arms  against  the  Crown,  and  could  not  be  pleaded 
as  a  defence  to  an  indictment  for  treason.  The  Barons  were  thus  com- 
pelled to  vindicate  the  rights  of  the  Commons  in  order  to  maintain  their 
own,  and  a  cause  which  might  have  led  to  despotism,  became  a  spring  of 
English  freedom.  Far  different  was  the  course  of  events  in  France,  where 
the  great  nobles  were  secure  in  their  own  strength,  and  the  sovereign  had  no 
direct  right  to  the  obedience  of  any  one  who  did  not  hold  immediately  of 
him  or  had  not  agreed  voluntarily  to  be  his  man.    Hence  a  vassal  might 
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free  man  shall  be  taken  or  imprisoned  or  disseized  or  out- 
lawed or  exiled  or  in  anywise  destroyed,  nor  will  we  go 
upon  him  or  send  upon  him,  save  by  the  lawful  judgment 
of  his  peers  or  by  the  law  of  the  land."  If  this  promise 
were  fulfilled,  no  further  guaranty  would  be  requisite,  be- 
cause the  barons  composed  the  Parliament,  and  their  meet- 
ing would  be  a  safeguard,  and  not  a  menace.  Such  was 
the  relative  position  of  king.  Parliament,  and  people  until 
the  close  of  the  seventeenth  century.  The  Petition  of  Right 
and  the  Bill  of  Rights,  like  Magna  Charta,  were  designed  as 
bulwarks  against  the  Crown,  and  it  did  not  occur  to  any  one 
that  it  was  possible  or  needful  to  set  limits  to  the  will  of  the 
nation  as  declared  by  the  king.  Lords,  and  Commons.  The 
reign  of  George  III.  brought  with  it  proofs  that  the  Commons 
could  act  with  as  little  regard  to  the  rights  of  the  subject 
and  the  freedom  of  speech  as  a  king ;  but  the  efforts  of 
Chatham,  Burke,  and  Wilkes  created  a  public  opinion  which 
controlled  the  House,  and  Parliament  became  a  body  to 
which  Englishmen  might  securely  confide  their  liberties  and 
fortunes.  No  such  confidence  in  the  wisdom  or  impartiality 
of  Parliament  could  well  be  felt  during  the  eighteenth  cen- 
tury in  Ireland  or  America,  where  English  legislation  bore 
hardly  on  the  manufacturing  interests,  with  a  view  of  pre- 
venting their  growth  and  securing  a  market  for  English 
goods.  Celt  and  Saxon  were  bitterly  indignant  in  Ireland ; 
but  the  wrong  passed  unheeded  here,  where  more  profitable 
sources  of  employment  lay  open  on  every  side.  It  was  not 
until  Parliament  asserted  its  omnipotence  by  claiming  the 
right  to  tax,  that  the  Colonists  discovered  that  Magna  Charta 
was  not  a  safeguard  against  an  assembly  which  wielded  a 
more  absolute  authority  than  that  claimed  for  the  Crown  by 
the  most  strenuous  advocates   of  prerogative.^     It  was  of 

array  his  under-tenants  against  his  lord,  though  he  were  the  king,  if  there 
were  no  other  means  of  obtaining  justice;  and  they  were  bound  to  follow 
him  to  the  field,  on  pain  of  forfeiting  their  land.  Etablissements  de  St. 
Louis.  Boulainvilliers,  Ancien  Gouvernement  de  France,  Lettre  v.  pp. 
155,  173  ;  ante,  p.  24. 

1  See  Chatham's  Speech  in  the  Lords,  January,  1775,  Thackeray,  Life 
of  Chatham,  11.  281 ;  ante,  p.  167. 
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little  consequence  that  the  king  could  not  levy  ship-money 
or  exact  benevolences,  if  greater  sums  might  be  extorted 
legislatively  by  Parliament  from  a  people  who  had  no  share 
in  voting  the  tax  or  disposing  of  the  money  after  it  was 
raised.  They  only  are  trulj^  free  who  are  secure  on  every 
side,  and  cannot  arbitrarily  be  deprived  of  any  right  that  is 
essential  to  their  happiness  and  welfare. 

It  may  have  been  owing  to  these  considerations,  or  because 
when  sovereignty  is  transferred  to  the  people  guaranties  are 
as  much  needed  against  its  abuse  as  if  it  were  left  in  the 
hands  of  a  king,  that  the  Constitution  of  Pennsylvania  as 
framed  in  1786  made  the  principles  of  Magna  Charta  a  re- 
straint on  all  the  branches  of  the  government,  and  shielded 
the  citizen  from  oppression  by  the  legislature  as  well  as  the 
executive.  When,  however,  the  Convention  which  sat  in 
Philadelphia  to  frame  the  General  Government  came  to 
consider  what  checks  were  requisite,  it  was  deemed  that  the 
enumerated  powers  conferred  on  Congress  could  not  readily 
be  abused,  and  that  in  a  country  where  property  and  respect 
for  individual  rights  were  generally  diffused,  life,  liberty, 
and  property  would  be  sufficiently  secure  in  the  hands  of 
representatives  chosen  by  the  people  and  under  the  consti- 
tutional guaranties  devised  by  the  several  States.^  There 
were,  nevertheless,  points  where  the  interests  of  one  class 
might  be  at  variance  with  those  of  another,  or  sacrificed  to 
the  passions  and  prejudices  of  the  hour.  The  right  of  owner- 
ship concerned  every  man,  and  was  generally  regarded  as 
sacred ;  but  the  sanctity  of  contracts  might  be  viewed  differ- 
ently by  debtors  and  creditors,  especially  in  periods  of  finan- 
cial distress,  when  the  means  of  payment  could  not  readily 
be  procured.  Moreover,  the  course  of  events  during  the 
revolutionary  war  and  subsequently,  had  shown  that  the  State 
legislatures  were  only  too  ready  to  follow  the  precedent  set 
by  Parliament  of  condemning  legislatively  without  a  trials 
or  for  acts  that  were  not  punishable  when  done.^  Both 
points  might  have  been  covered  by  so  moulding  the  clause 

1  See  ante,  p.  504.  «  See  ante,  p.  546. 
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above  cited  from  Magna  Charta  as  to  preclude  any  act  on 
the  part  either  of  the  States  or  of  Congress  that  would 
operate  as  a  deprivation  without  due  process  of  law. 
The  Convention,  however,  deemed  it  preferable  to  guard 
against  the  dangers  which  seemed  imminent,  by  providing 
in  the  tenth  section  of  the  article  that  "  no  State  shall  pass  a 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts."  The  prohibition  of  ex  post  facto  laws  and 
bills  of  attainder  has  been  already  reviewed,  and  we  have 
now  to  consider  the  remaining  clause  of  the  sentence. 
Taking  the  tenth  section  as  a  whole,  it  includes  a  large  part 
of  the  ground  covered  by  Magna  Charta ;  but  while  it  pro- 
hibits nothing  which  Magna  Charta  allowed,  much  that  the 
latter  forbade  the  king  is  left  open  to  the  States.  If  prop- 
erty could  not  be  legislatively  taken  from  a  grantee  and  re- 
vested in  the  grantor  consistently  with  the  obligation  of  the 
grant  viewed  as  a  contract,  it  might,  agreeably  to  the  current 
of  authority,  be  transferred  to  a  third  person,  although  such 
a  course  would  manifestly  be  the  deprivation  without  due 
process  of  law  which  Magna  Charta  condemns,  and  is  now 
prohibited  by  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

The  restraint  under  consideration  does  not  apply  to  Con- 
gress. If  they  are  under  a  disability,  it  is  from  a  lack  of  power, 
or  arises  from  the  Fifth  Amendment,  and  not  from  an  express 
prohibition.  This  appears  unmistakably  from  the  instrument 
itself.  The  United  States  and  the  States  are  forbidden  to 
pass  bills  of  attainder  and  ''^ex  'post  facto  laws ;  "  but  the  pro- 
hibition to  impair  the  obligation  of  contracts  is  addressed 
solely  to  the  States.  There  were  good  reasons  for  a  distinc- 
tion which  at  first  sight  might  appear  arbitrary.  Contracts 
belong  to  the  domain  of  State  legislation,  and  are  ordinarily 
beyond  the  jurisdiction  of  Congress,  which  cannot  act  upon 
or  regulate  them  save  incidentally  and  in  the  exercise  of 
some  power  which  has  been  conferred  for  national  purposes  ; 
as,  for  instance,  laying  an  embargo,  enacting  a  bankrupt 
law,  or  fixing  the  standard  of  the  coinage ;  and  when  such 
a  case  occurs,  the  contract  obviously  should  not  be  allowed  to 
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block  the  path  of  Congress.^  It  was,  on  the  other  hand,  re- 
quisite to  circumscribe  the  State  legislatures,  whose  authority 
is  general  when  not  limited  in  terms,  and  might,  if  the  Con- 
stitution of  the  United  States  did  not  intervene,  be  rendered 
despotic  by  abrogating  the  checks  imposed  by  the  existing 
organic  laws.  A  convention  chosen  by  the  people  of  Pennsyl- 
vania or  New  York  could,  for  instance,  but  for  the  restraint 
imposed  by  the  federal  bond,  annul  the  franchises  of  every 
corporation  within  its  jurisdiction  by  repealing  the  law  which 
called  it  into  being.  Contracts  might  be  rescinded  or  de- 
clared invalid  without  a  hearing,  or  the  means  of  enforcing 
them  by  suit  withheld,  and  the  power  to  enact  insolvent  laws 
so  used  as  to  defeat  honest  claims,  although  there  were 
ample  means  of  payment. 

The  prohibition  of  laws  impairing  the  obligation  of  con- 
tracts may  be  considered  under  the  following  heads, — 
What  constitutes  a  contract  within  the  meaning  of  the  con- 
stitutional prohibition  ?  What  is  the  obligation  that  may 
not  be  impaired?  What  laws  impair  the  obligation?  Is 
every  act  of  a  State  government  which  frustrates  or  impairs 
a  contract  a  law,  or  only  such  acts  as  are  legislative  ?  These 
inquiries,  like  other  legal  questions  arising  under  the  Consti- 
tution, must  be  answered  in  the  light  of  the  principles  and 
practice  of  the  English  law,  which  the  Colonists  brought 
with  them  as  a  valued  part  of  their  inheritance .^  If,  for 
instance,  the  question  be  whether  such  a  contractual  obliga- 
tion exists  between  a  grantor  and  an  innocent  assignee  from 
the  grantee  that  the  grant  cannot  be  set  aside  as  having 
been  obtained  fraudulently  by  the  grantee,  we  shall  find,  on 
turning  to  the  doctrines  of  equity  as  incorporated  with  the 

1  See  Hepburn  v.  Griswold,  8  Wallace,  603;  Sinking  Fund  Cases,  99 
U.  S.  718  ;  Mitchell  v.  Clark,  110  Id.  634,  643 ;  Legal  Tender  Cases,  12 
Wallace,  457;  110  U.  S.  421,  468.  There  could  not  well  be  a  more 
flagrant  violation  of  the  principle  of  the  prohibition  than  that  practised 
in  the  case  of  Mitchell  v.  Clark,  110  U.  S.  633,  under  color  of  an  act  of 
Congress,  and  tacitly  sanctioned  by  the  Supreme  Court  of  the  United 
States. 

2  See  the  opinion  of  Mr.  Justice  Bradley,  in  Boyd  v.  The  United  States, 
116  U.  S.  616,  624,  630. 
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common  law,  that  redress  cannot  be  had  on  such  grounds 
after  the  estate  has  passed  into  the  hands  of  a  bona  fide  pur- 
chaser.^ Such  was  in  effect  the  decision  in  Fletcher  v.  Peck, 
although  the  grantor  was  a  State  and  the  point  arose  under 
an  act  passed  to  rescind  a  former  legislative  grant  on  the 
ground  that  the  members  were  bribed. 

A  contract  may  be  defined  as  a  promise  which  is  suscep- 
tible of  being  enforced  by  process.  There  can  be  no  contract 
without  a  promise  ;  but  promises  are  not  always  technically 
contracts,  even  when  so  designed.  Agreements  which  have 
no  legal  effect  may  concern  the  moralist,  but  have  no  place 
in  a  work  on  jurisprudence,  except  for  the  purpose  of  distin- 
guishing them  and  pointing  out  the  cause  of  their  invalidity. 
If  the  term  "  contract "  sometimes  has  a  wider  meaning,  and 
includes  agreements  which  are  intended  to  be  binding, 
whether  they  are  or  are  not  so  in  fact,  such  is  not  the  sense 
in  which  it  is  used  in  a  prohibition  which  was  designed  to 
preclude  the  States  from  impairing  obligations  that  would 
otherwise  be  valid. 

A  promise  may  be  obligatory  under  our  law,  as  formerly  at 
Rome,  by  reason  of  its  form,  or  of  the  duty  to  compensate 
the  person  to  whom  it  was  made  and  who  entered  into  a  re- 
ciprocal engagement  or  acted  on  the  faith  of  the  inducement 
which  it  held  forth.  The  stipulation  of  the  Roman  law  be- 
longed to  the  former  category,  and  the  innominate  contracts 
to  the  latter ;  and  a  like  distinction  exists  at  common  law 
where  promises  under  seal  and  of  record  do  not  stand  in 
need  of  a  consideration,  while  parol  contracts  are  invalid 
unless  some  act  is  done  or  forborne,  or  promise  made  as  an 
equivalent.^ 

I  may  add  that  while  a  gift  is  an  act  rather  than  a  contract, 
there  is  yet  an  implied  undertaking  on  one  side  to  bestow, 
and  on  the  other  to  accept ;  and  neither  party  can  undo  what 
has  been  done  unless  both  agree.^  So  also  the  contract  of 
the  vendor  to  deliver,  and  of  the  buyer  to  pay,  subsists  after 

1  6  Cranch,  87. 

2  Hare  on  Contracts,  102,  120. 

^  The  Dartmouth  College  v.  Woodward,  4  Wheaton,  518. 
VOL.  I.  —  37 
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the  right  of  property  has  passed  by  delivery  or  the  execution 
of  a  deed,  and  will  be  violated  by  a  law  authorizing  the 
resumption  of  the  thing  or  retention  of  the  price.  It  is, 
indeed,  said  in  Louisiana  v.  New  Orleans^  that  the  "term 
'  contract '  is  used  in  the  Constitution  in  its  ordinary  sense 
as  signifying  the  agreement  of  two  or  more  minds,  for  con- 
siderations proceeding  from  one  to  the  other,  to  do  or  not 
to  do  certain  acts.  Mutual  assent  to  its  terms  is  of  its  very 
essence."  A  judgment  for  damages  estimated  in  money  is 
sometimes  "  called  a  contract  of  record,  because  it  establishes 
a  legal  obligation  to  pay  the  amount  recovered ;  and  by  a 
fiction  of  law  a  promise  to  pay  is  implied  where  such  legal 
obligation  exists.'*  But  this  fiction  cannot  convert  a  transac- 
tion wanting  the  assent  of  the  parties  into  one  which  neces- 
sarily implies  it.  Judgments  for  torts  are  consequently  not 
contracts  within  the  scope  of  a  prohibition  intended  to  secure 
the  observance  of  good  faith.  "  Where  a  transaction  is  not 
based  upon  any  assent  of  parties,  it  cannot  be  said  that  any 
faith  is  pledged  with  respect  to  it,  and  no  case  arises  for  the 
operation  of  the  prohibition."  ^ 

If  this  view  is  correct,  the  obligation  to  render  back  money 
paid  under  a  mistake  of  fact  is  not  a  contract,  because  it  may 
arise  without  assent  and  notwithstanding  the  dissent  of  the 
party  bound.^  Laying  this  aside,  what  authority  is  there  for 
asserting  as  a  general  proposition  that  assent  will  not  suffice 
in  the  absence  of  consideration  ?  For  centuries  contracts  have 
been  classed  as  of  record,  under  seal,  and  parol,  and  it  is  only 
in  the  last-mentioned  case  that  a  consideration  has  at  any 
time  been  deemed  requisite.*  A  man  who  went  into  court  and 
confessed  judgment,  was  bound,  though  he  received  nothing  ; 
and  so  where  he  put  his  seal  to  a  writing.  If  these  forms  were 
observed,  a  consideration  was  not  requisite ;  and  it  was  not 
until  a  later  period  that  a  consideration  would  suffice  without 
them,  even  when  coupled  with  assent.     We  may  therefore 

1  109  U.  S.  285,  288. 

2  Garrison  v.  New  York,  21  Wallace,  203. 
8  Hare  on  Contract^,  233. 

*  Taylor  v.  Root,  4  Keyes,  344. 
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believe  with  Blackstone,  as  cited  by  Mr.  Justice  Harlan  in 
dissenting  from  the  view  taken  by  the  majority  of  the  court 
in  Louisiana  v.  New  Orleans,  that  when  "  any  specific  sum  is 
adjudged  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
action  or  suit  at  law,  this  is  a  contract  of  the  highest  nature, 
as  being  established  by  the  sentence  of  a  court  of  judicature."^ 
To  hold,  as  the  majority  would  seem  to  have  done,  that  an 
implied  assent  will  not  bring  the  case  within  the  protection 
of  the  Constitution,  would  singularly  restrict  the  operation  of 
a  clause  which  was  designed  to  shield  obligations  from  retro- 
active legislation.^ 

In  dealing  with  a  citizen,  the  State  places  itself  on 
his  level  ;  and  the  contract  must  be  judged  by  the  rules 
which  apply  between  individuals.^  There  may  be  a  dif- 
erence  as  regards  the  remedy,  but  the  principles  which  gov- 
ern the  obligation  are  the  same.  The  contracts  of  a  State 
are  consequently  as  much  within  the  restraints  imposed  by 
the  Constitution  as  if  they  were  made  by  a  private  person. 
Though  the  federal  courts  have  no  jurisdiction  of  suits 
against  a  State,  and  cannot  enforce  the  contract,  they  can 

1  Bl.  Com.  465;  Louisiana  v.  New  Orleans,  109  U.  S.  285,  293. 

2  A  judgment  confessed,  or  a  recognizance,  like  a  bond  or  due  bill,  is 
an  implied  promise  to  pay  the  amount  admitted  to  be  due,  and  belongs 
to  the  class  of  contracts  which  are  binding  from  their  form,  independently 
of  a  consideration.  If  this  remark  does  not  apply  to  a  judgment  recov- 
ered adversely,  it  is  still,  whether  the  cause  of  action  be  ex  contractu  or 
ex  delicto,  an  obligation  in  the  sense  in  which  the  term  is  employed  in  the 
Institutes  and  the  Constitution  of  the  United  States,  and  an  undertak- 
ing for  its  fulfilment  may  be  implied  with  more  reason  than  when 
money  is  paid  by  mistake  to  a  person  who  does  not  admit  the  error  and 
claims  to  retain  it  as  his  own.  We  may  consequently  infer  that  wherever 
a  debt  exists  by  the  fiat  of  the  law  or  through  the  agreement  of  the  par- 
ties, there  is  a  contract  which  cannot  constitutionally  be  impaired.  4  Bl. 
Com.  160 ;  Morse  r.  Toppan,  3  Gray,  411;  Taylor  v.  Root,  4  Keyes,  N.  Y. 
344;  Maguire  v.  Gallagher,  2  Sandford,  402;  Farmers'  Bank  v.  Mather, 
30  Iowa,  283.  See  Weaver  v.  Lapsley,  43  Ala.  224,  which,  as  cited  in 
Black  on  Constitutional  Prohibitions,  sections  129,  130,  holds  that  judg- 
ments are  within  the  clause  protecting  the  obligation  of  contracts,  and 
Rae  V.  Hulbert,  17  111.  572,  and  Spratt  v.  Reid,  3  Green  (Iowa),  489, 
which,  agreeably  to  the  same  author,  take  the  opposite  view. 

8  Murray  v.  Charleston,  96  U.  S.  432,  444. 
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take  care  that  the  State  shall  not  directly,  or  through  its  offi- 
cers or  agents,  do  any  act  that  will  impair  the  obligation  of 
the  contract  or  prejudice  the  rights  which  it  confers.^  The 
doctrine  of  Fletcher  v.  Peck  is  sustained  in  this,  as  in  other 
respects,  by  the  subsequent  course  of  decision .^  A  State  can- 
not be  compelled  to  execute  its  agreements ;  but  if  it  appears 
in  court  as  plaintiff,  directly  or  through  its  officers  or  agents, 
and  asks  for  judgment  contrary  to  the  letter  or  spirit  of  a  con- 
tract which  it  has  made  with  the  citizen,  and  the  defence  is 
overruled,  redress  may  be  had  through  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States ;  and  so  where  an  at- 
tempt is  made  to  collect  taxes  which  the  State  has  agreed  to 
forego,^  or  notwithstanding  a  tender  of  the  amount  due,  in 
bonds  or  notes  which  it  has  promised  to  accept.* 

In  Keith  v.  Clark,  an  act  of  assembly  passed  in  1838  pro- 
vided that  the  notes  of  the  Bank  of  Tennessee  should  be  re- 
ceivable in  payment  of  taxes  and  all  moneys  due  the  State. 
The  plaintiff  tendered  certain  notes  which  had  been  issued 
by  the  bank  in  1861,  during  the  rebellion,  to  a  tax-collector, 
who  refused  to  receive  them  on  the  ground  that  all  such 
notes  were,  under  a  recent  amendment  of  the  Constitution 
of  Tennessee,  null  and  void.  The  court  below  decided  that 
inasmuch  as  the  State  owned  the  entire  stock  of  the  bank  and 
took  all  the  profits,  the  notes  were  presumably  issued  with  a 
view  to  the  prosecution  of  the  contest  in  which  the  State  was 
then  engaged  with  the  General  Government.  This  judgment 
was  reversed  by  the  Supreme  Court  of  the  United  States. 
Agreeably  to  the  view  taken  by  that  tribunal,  the  unlawful 
act  of  the  State  in  waging  war  against  the  Union  did  not 

1  Poindexter  v.  Greenhow,  114  U.  S.  270;  Royall  v.  Virginia,  116  Id. 
572;  Antoni  v.  Greenhow,  107  Id.  769. 

2  New  Jersey  v.  Wilson,  7  Cranch,  164;  WolfE  v.  New  Orleans,  103 
U.  S.  358;  Hartman  v.  Greenhow,  102  Id.  672;  Poindexter  v.  Greenhow, 
114  Id.  270;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  Id.  650, 
678;  Murray  v.  Charleston,  96  Id.  432,  444. 

8  McGee  v.  Mathis,  4  Wallace,  156. 

4  Antoni  v.  Wright,  22  Grattan,  833;  Clarke  v.  Tyler,  30  Id.  137; 
Poindexter  v.  Greenhow,  114  U.  S.  270;  Royall  v.  Virginia,  116  Id.  572; 
Keith  V.  Clark,  97  U.  S.  454;  The  Railroad  Co.  v.  Loftin,  105  Id.  260. 
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break  the  thread  of  its  existence  or  preclude  it  from  exer- 
cising its  authority  for  lawful  purposes.  It  was  still  the 
same  political  organization,  and  in  contemplation  of  law  sub- 
ject to  the  obligations  imposed  by  the  Constitution  of  the 
United  States.  It  might  therefore  adopt  every  measure 
requisite  for  the  political  well-being  of  its  citizens  as  though 
war  did  not  exist,  and  raise  the  necessary  funds  by  taxation 
or  in  any  other  legitimate  way.  There  was  consequently  uo 
presumption  that  the  notes  in  question  were  issued  to  aid  the 
success  of  the  rebellion,  or  with  any  view  that  the  govern- 
ment of  the  State  might  not  properly  entertain.  If  such  was 
the  fact,  it  should  be  established  by  competent  proof;  and 
the  invalidity  of  the  notes  would  then  follow  as  a  legal  in- 
ference. It  followed  that  the  amendment  impaired  the 
implied  contract  between  the  plaintiff  and  the  State,  and 
could  not  be  upheld  consistently  with  the  Constitution  of  the 
United  States. 

Contracts  between  States  are  also  protected  by  the  consti- 
tutional safeguard,  and  neither  party  can,  even  by  an  act 
done  in  its  sovereign  capacity,  vary  the  obligation  which 
it  has  incurred.^  The  statute  by  which  Virginia  signified 
her  assent  to  the  separation  of  the  district  of  Kentucky  and 
its  erection  into  a  State,  declared  that  ''  all  private  rights  and 
interests  in  lands  within  the  said  district,  derived  from  the 
laws  of  Virginia,  shall  remain  valid  and  secure  under  the  laws 
of  the  proposed  State,  and  shall  be  determined  by  the  laws 
now  existing  in  Virginia."  This  provision  was  soon  after- 
wards incorporated  with  the  Constitution  of  Kentucky,  and 
the  Supreme  Court  held  that  the  compact  was  irrevocable, 
and  precluded  the  passage  of  any  statute  in  conflict  with  its 
terms. 

To  bring  a  contract  within  the  scope  of  the  constitutional 
prohibition,  it  must  be  so  far  completed  that  it  can  be  en- 
forced by  law ;  and  until  this  point  has  been  attained,  it  is 
subject  to  the  control  of  the  legislature,  which  may  intervene 
to  prevent  the  parties  from  completing  what  they  have  begun, 
or  revoke  any  authority  which  has  been  conferred  upon  them 

^  Green  v.  Biddle,  8  Wheaton,  11. 
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for  that  end  by  the  State.^  An  offer  which  has  not  been  as- 
sented to,  falls  within  this  principle  ;  and  when  a  proposal  has 
been  made  by  or  addressed  to  a  municipal  corporation,  accept- 
ance will  come  too  late,  after  the  repeal  of  the  charter.^ 

In  Concord  v.  The  Savings  Bank,  an  incorporated  town 
voted  to  make  a  donation  to  a  railway  company  if  they  would 
run  their  road  through  the  streets.  The  company  accepted 
the  offer  and  complied  with  the  terms ;  but  during  the  inter- 
val between  the  acceptance  and  the  construction  of  the  road, 
the  Constitution  was  amended,  and  prohibited  such  gifts.  The 
court  held  that  a  State  could  not  impair  the  obligation  of  a 
contract  by  altering  its  Constitution ;  but  in  this  instance  there 
was  no  contract,  jind  consequently  no  obligation  that  could 
be  injuriously  affected  by  the  change. 

"  The  town,"  said  Strong,  J.,  "  voted  on  the  20th  day  of  No- 
vember, 1869,  that  it  would  make  a  donation,  provided  the 
company  would  run  its  railroad  through  the  town.  On  the 
20th  of  June,  1870,  the  company  gave  notice  of  its  accept- 
ance of  the  donation.  But  the  town  was  not  empowered 
to  make  the  donation  until  the  road  was  located,  and  con- 
structed through  the  town.  It  had  no  authority  to  make  a 
contract  to  give.  And  the  acceptance  was  an  undertaking  to 
do  nothing  which  the  company  was  not  bound  to  do  before  the 
authority  of  the  town  to  make  a  donation,  or  to  engage  to 
make  a  donation,  came  into  existence.  What  is  called  the 
acceptance  of  the  railroad  company  cannot  be  construed  as 
an  engagement  to  locate  and  build  a  railroad  through  the 
town.  It  amounted  to  no  more  than  saying,  '  If  we  build  our 
road  through  your  town,  we  will  receive  your  gift.*  There 
was,  therefore,  no  consideration  for  the  town's  promise  to 
give,  even  if  the  popular  vote  can  be  considered  a  promise." 

This  decision  stands  on  its  own  ground,  and  will  hardly 
serve  as  a  precedent.  The  acceptance  of  the  resolution  was, 
according  to  the  general  use  of  language,  not  a  declara- 
tion of  the  company's  readiness  to  accept  the  money  as  a 

1  Harshman  v.  Bates  County,  92  U.  S.  669 ;  County  of  Bates  v.  Win- 
ters, 97  Id.  83. 

2  Concord  v.  The  Savings  Bank,  92  U.  S.  625. 
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gift,  which  might  have  been  taken  for  granted  had  nothing 
been  said,  but  a  promise  to  do  as  the  town  desired,  which 
rendered  the  contract  mutual  and  beyond  the  reach  of  subse- 
quent constitutional  amendment.  An  offer  made  absolutely, 
and  accepted  or  acted  upon,  constitutes  a  contract,  whether  it 
is  worded  as  a  law  or  in  any  other  form.^  A  municipal  cor- 
poration may  consequently  bind  itself  by  an  ordinance,  which 
will,  if  so  intended,  operate  as  a  contract  with  persons  who 
act  on  the  assurance  which  it  holds  forth,  or  may  by  a  vote 
or  resolution  clothe  its  officers  with  power  to  contract  for  it ; 
and  if  the  former  course  is  adopted,  a  resolution  to  subscribe 
to  the  stock  of  a  banking  or  railway  company  becomes  ob- 
ligatory as  soon  as  the  company  accepts  it  and  notifies  the 
town.2 

It  was  accordingly  held,  in  Nugent  v.  The  Supervisors,^ 
that  an  actual  manual  subscription  is  not  indispensable,  and 
that  where  an  order  for  a  certain  number  of  shares  of  rail- 
road stock  is  given  by  a  county  board,  and  accepted  by  the 
company,  and  the  board  is  so  informed  directly  or  through 
the  agent  whom  it  employs,  the  minds  of  the  parties  meet, 
and  the  contract  is  complete.* 

The  letter  and  spirit  of  the  constitutional  prohibition  alike 
require  that  it  shall  not  cease  to  operate  on  the  fulfilment  of 
the  contract,  and  shall,  on  the  contrary,  preclude  any  exer- 
cise of  sovereign  or  legislative  power  tending  to  defeat  the 
right  or  title  which  has  been  conferred,  or  to  revest  it  in  the 
grantor.^ 

An  undertaking  to  do  a  thing  means  not  only  that  the 
thing  shall  be  done,  but  that,  so  far  as  the  promisor  is  con- 
cerned, it  shall  stand.  A  contract  for  the  sale  of  land  is  con- 
sequently as  much  within  the  safeguard  of  the  Constitution, 

^  The  Railroad  Co.  v.  Loftin,  105  U.  S.  260;  Louisiana  v.  Pilsbury, 
Id.  286 ;  Nugent  v.  Supervisors,  19  Wallace,  241. 

2  County  of  Moultrie  v.  The  Savings  Bank,  92  U.  S.  631;  Bates 
County  V.  Winters,  112  Id.  325. 

8  19  Wallace,  241. 

*  Bates  County  v.  Winters,  112  U.  S.  325. 

fi  The  Commonwealth  v.  The  Pennsylvania  Canal  Co.,  66  Pa.  41;  The 
City  of  Erie  v.  Canal  Co.,  59  Pa.  174. 
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after  the  execution  of  the  conveyance,  as  it  was  before  ;  and 
the  legislature  can  no  more  set  aside  the  deed  than  they 
could  have  discharged  the  obligation  to  convey. 

It  is  established,  in  accordance  with  these  principles,  that 
executed  contracts  are  as  strongly  fenced  against  the  power 
of  the  States  as  those  which  are  still  executory.  Where  there 
is  a  covenant  to  perform,  followed  by  performance,  this  is 
too  plain  for  controversy.  Obviously,  a  law  authorizing  the 
covenantor  to  undo  what  he  has  done,  or  resume  what  he  has 
transferred,  would  impair  the  obligation.  And  this  is  equally 
true  when  land  is  conveyed  or  goods  delivered  for  value  re- 
ceived without  a  formal  or  antecedent  contract.  Such  a 
transaction  is  in  effect  a  mutual  agreement  on  one  side  to 
convey  or  deliver,  and  on  the  other  to  pay  a  stipulated 
amount ;  and  the  legislature  can  neither  reinstate  the  ven- 
dor, nor  authorize  the  purchaser  to  recover  back  the  price. 

The  doctrine  was  concisely  stated  in  Farrington  v.  Ten- 
nessee.^ "  Contracts  are  executed  or  executory.  A  contract 
is  executed  where  everything  that  was  to  be  done  is  done, 
and  nothing  remains  to  be  done.  A  grant  actuall}^  made 
is  within  this  category.  Such  a  contract  requires  no  con- 
sideration to  support  it.  A  gift  consummated  is  as  valid 
in  law  as  anything  else.^  An  executory  contract  is  one 
where  it  is  stipulated  by  the  agreement  of  minds,  upon  a 
sufficient  consideration,  that  something  is  to  be  done  or  not 
to  be  done  b}^  one  or  both  the  parties.  Only  a  slight  con- 
sideration is  necessary ;  see  Pillans  v.  Van  Mierop,^  Forth  v. 
Stanton,*  and  the  cases  there  cited.  The  constitutional  prohi- 
bition applies  alike  to  executory  and  executed  contracts,  by 
whomsoever  made.  The  amount  of  the  impairment  of  the 
obligation  is  immaterial.  If  there  be  any,  it  is  sufficient  to 
bring  into  activity  the  constitutional  provision  and  the  judi- 
cial power  of  this  court  to  redress  the  wrong."  ^     Grants  are 

1  95  U.  S.  683. 

2  Dartmouth  College  v.  Woodward,  4  Wheafcon,  518. 

8  3  Burrow,  1663.     See  2  American  Leading  Cases  (5th  ed.),  322. 

*  1  Saund.  210,  note  2. 

^  Vou  Hoffman  v.  City  of  Quincy,  4  Wallace,  535. 
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consequently  as  much  within  the  constitutional  safeguard  as 
agreements  to  sell  or  convey ;  and  the  legislature  cannot  re- 
vest the  title  in  the  grantor,  or,  as  it  would  seem,  transfer 
it  to  a  third  person,  consistently  with  the  obligation  which 
they  are  forbidden  to  impair. 

The  question  arose  in  Fletcher  v.  Peck.^  Land  was 
granted  by  the  State  of  Georgia,  and  the  legislature  at- 
tempted to  set  aside  the  deed  on  the  ground  of  fraud,  after 
the  premises  had  been  conveyed  to  an  innocent  purchaser. 
The  case  was  brought  before  the  Supreme  Court  by  writ  of 
error.  Chief-Justice  Marshall  said,  in  delivering  judgment, 
that  a  contract  did  not  cease  to  be  one,  or  fall  without  the 
meaning  of  the  Constitution,  on  being  executed.  Contracts 
were  either  executed  or  executory.  An  executory  contract 
was  one  by  which  a  party  undertook  to  do  or  not  to  do  a 
particular  thing.  An  executed  contract  was  one  in  which 
the  object  of  the  contract  was  performed.  The  difference 
was  chiefly  this,  —  that  one  conferred  a  chose  in  action,  the 
other  a  vested  right  or  chose  in  possession.  A  grant  was 
therefore  a  contract  executed,  imposing  a  continuing  obliga- 
tion on  the  grantor,  which  would  be  violated  if  the  right  of 
the  grantee  was  disturbed ;  and  since  the  Constitution  used 
the  generic  term  "  contract,"  it  must  be  viewed  as  including 
executed  agreements  as  well  as  those  which  have  not  been 
carried  into  effect.  A  law  rescinding  a  conveyance,  and  de- 
claring that  the  grantor  should  stand  seized  of  his  former 
estate,  notwithstanding  the  grant,  would  be  as  repugnant  to 
the  Constitution  as  a  law  discharging  a  vendor  from  the  obli- 
gation to  execute  the  contract  by  a  deed.  It  would  be 
strange  if  a  contract  to  convey  was  secured  by  the  Constitu- 
tion while  an  absolute  conveyance  remained  unprotected. 
There  was  no  distinction  between  grants  made  by  a  State 
and  a  grant  made  by  an  individual.  Both  were  contracts,  and 
neither  could  be  impaired  consistently  with  the  Constitution. 

The  prohibition  does  not  become  inoperative  on  the  trans- 
fer of  the  contract,  property,  or  franchise  to  a  third  person, 
and  may,  on  the  contrary,  inure  to  his  benefit  where  it  would 

1  6  Cranch,  87. 
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not  have  protected  the  original  covenantee  or  grantee.^  There 
are,  under  these  circumstances,  two  contracts,  —  one  express 
between  the  original  parties,  the  other  implied  from  the  money- 
paid,  or  acts  done  by  the  assignee  in  the  belief  that  he  will 
acquire  a  valid  title  by  the  transfer ;  and  the  latter  may  be 
obligatory,  although  the  former  was  vitiated  by  fraud  and 
might  have  beeu  set  aside.  Such  was  the  decision  in  Fletcher 
V.  Peck,  and  it  is  based  on  the  well-known  principle  that  an 
equity  cannot  be  enforced  against  a  bona  fide  purchaser. 

The  rule  that  a  franchise  can  no  more  be  impaired  to  the 
prejudice  of  an  assignee  than  of  the  party  on  whom  it  was 
originally  conferred,  was  applied  in  The  Commonwealth  v.  The 
Pennsylvania  Canal  Co.,^  where  the  State  of  Pennsylvania 
sold  her  public  works,  including  a  canal  and  a  dam  across 
the  Susquehanna  River  which  was  used  to  feed  the  canal,  to 
a  railroad  company,  which  subsequently  conveyed  the  canal 
and  dam  to  another  company ;  and  it  was  held  that  the  legis- 
lature could  not  require  the  latter  company  to  open  a  sluice 
in  the  dam  for  the  passage  of  fish.  The  case  of  The  City 
of  Erie  v.  The  Erie  Canal  Co.^  is  to  the  same  effect. 

For  like  reasons,  an  act  declaring  that  the  negotiable  bonds 
or  notes  of  a  public  or  private  corporation  shall  be  received 
in  payment  of  dues  or  taxes,  may  take  effect  as  a  contract 
with  one  to  whom  the  instrument  is  subsequently  issued 
or  transferred,  which  binds  the  State  and  renders  the  act 
irrevocable.*  In  the  case  last  cited,  the  court  relied  on  the 
case  of  Woodruff  v.  Trapnell,^  where  a  statutory  provision 
that  the  bills  and  notes  of  the  Bank  of  Arkansas,  the  capital 
of  which  belonged  to  the  State,  should  "  be  received  in  all 
payments  of  debts  due  to  the  State  of  Arkansas,"  was  held 
to  be  a  contract  with  the  holders  of  such  notes  which  bound 
the  State  and  could  not  be  annulled,  as  it  regarded  notes 

1  Thompson  v,  Perrine,  103  U.  S.  806 ;  Hartman  v.  Greenhow,  102 
Id.  672. 

2  66  Pa.  41. 

8  59  Pa.  174. 

*  Louisiana  v.  Pilsbury,  105  U.  S.  286;  Keith  v.  Clark,  97  Id.  454; 
Hartman  v.  Greenhow,  102  Id.  679. 
5  10  Howard,  190. 
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already  issued,  by  repealing  the  provision.  "  The  notes,"  said 
the  court,  "  are  made  payable  to  bearer  ;  consequently  every 
bona  fide  holder  has  a  right,  under  the  28th  section  "  (the 
one  making  the  notes  receivable  for  dues  to  the  State),  '•  to 
pay  the  State  any  debt  he  may  owe  it  in  the  paper  of  the 
bank.  It  is  a  continuing  guaranty  by  the  State  that  the  notes 
shall  be  so  received.  Such  a  contract  would  be  binding  on  an 
individual,  and  is  not  the  less  so  on  the  State.  And  that  the 
legislature  could  not  withdraw  this  obligation  from  the  notes 
in  circulation  at  the  time  the  guaranty  was  repealed,  is  a 
position  which  can  require  no  argument."  In  Furman  v, 
Nichol,^  a  similar  provision  in  an  act  of  Tennessee,  declar- 
ing that  certain  notes  of  the  bank  of  that  State  should  be 
"  receivable  "  at  the  Treasury  of  the  State,  and  by  tax-col- 
lectors and  other  public  officers,  "  in  all  payments  for  taxes 
and  other  moneys  due  the  State,"  was  held  to  constitute  a 
valid  contract  between  the  State  and  every  person  receiving 
a  note  of  the  bank.  An  attempt  was  made  to  restrain  the 
operation  of  the  guaranty  to  the  person  who  received  the  note 
in  the  course  of  his  dealing  with  the  bank ;  but  the  court 
said,  "  The  guaranty  is  in  no  sense  a  personal  one.  It  at- 
taches to  the  note,  is  part  of  it,  as  much  so  as  if  written  on 
the  back  of  it,  goes  with  the  note  everywhere,  and  invites 
every  one  who  has  taxes  to  pay  to  take  it."  ^ 

In  these  instances  the  stipulation  was  express ;  but  it  is  a 
general  principle  that  what  is  given  may  be  transferred,  and 
shall  be  as  available  to  the  assignee  as  it  was  to  the  original 
grantee.  The  question  is  nevertheless  one  of  intention,  de- 
pending on  the  nature  and  language  of  the  grant.  An  ex- 
emption from  taxation  is  ordinarily  confined  to  the  company 
or  individual  on  whom  it  is  bestowed,  and  is  insusceptible  of 
alienation,^  but  may,  notwithstanding,  be  annexed  to  the  land 
or  franchise,  and  run  with  it  to  assignees  and  purchasers.* 

1  8  Wallace,  44. 

2  See  4  Wallace,  143;  2  American  Leading  Cases,  340,  344;  Russell 
r.Wiggin,  2  Story,  313. 

8  Morgan  v.  Louisiana,  93  U.  S.  217;  The  Railroad  Co.  v.  Gaines, 
97  Id.  711.  4  McGee  v.  Mathis,  4  Wallace,  143. 
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A  man  who  buys  land  on  the  faith  of  a  statutory  assurance 
that  it  shall  not  be  taxed,  is  as  much  entitled  to  enforce 
the  contract  as  if  it  were  made  directly  with  him  ;  ^  and  so 
of  the  purchase  of  bonds  under  an  authority  conferred  by  a 
statute  which  provides  for  the  laying  and  collection  of  a  tax 
as  a  means  of  pay  men  t.^  So  in  McGee  v.  Mathis,^  an  act 
was  passed  providing  for  the  drainage  and  sale  of  certain 
lands  belonging  to  the  State,  and  that  the  scrip  issued  to  the 
contractors  who  did  the  work  should  be  receivable  in  pay- 
ment for  the  lands,  which  were  by  the  same  act  declared  to 
be  "  exempted  from  taxation  for  ten  years,  or  until  they 
should  be  reclaimed."  The  plaintiff  became  a  holder  of 
the  scrip  and  purchaser  of  the  land,  and  it  was  held  that  the 
statute  operated  as  a  contract  between  him  and  the  State, 
which  would  be  violated  by  the  repeal  of  the  act  or  the 
imposition  of  a  tax.* 

1  The  Railroad  Co.  v.  Loftin,  105  U.  S.  260. 

2  Louisiana  v.  Pilsbury,  105  U.  S.  285. 
8  4  Wallace,  143. 

*  "  When  the  scrip  was  issued  to  a  contractor,  it  represented  a  certain 
quantity  of  land  untaxable  for  ten  years,  unless  the  land  should  be  sooner 
made  fit  for  cultivation.  When  transferred  to  another  person  it  repre- 
sented to  him  a  like  quantity  of  like  land.  The  contract  of  the  State  was 
to  convey  the  land  for  the  scrip,  and  to  refrain  from  taxation  for  the  time 
specified.  Every  piece  of  scrip  was  a  contract  between  the  State  and  the 
original  holder  and  his  assigns.  Now  what  was  the  effect  of  that  con- 
tract when  made?  Did  it  not  bind  the  State  to  receive  the  scrip  in  pay- 
ment for  swamp-land  exempted  for  a  limited  time  from  taxation?  The 
scrip,  if  not  receivable  for  lands,  was  worthless.  To  annul  the  quality  of 
receivability  was  to  annul  the  contract.  But  the  exemption  of  the  lands 
for  which  it  was  receivable  from  taxation  was  a  principal  element  in  its 
value,  and  repeal  of  the  exemption  was  the  destruction  of  this  element  of 
value.  This  was  clearly  an  impairment  of  the  contract.  The  State 
could  no  more  change  the  terms  of  the  contract  by  changing  the  stipu- 
lated character  of  the  land  to  be  conveyed  in  satisfaction  of  the  scrip  as 
to  liability  to  taxation,  than  it  could  abrogate  the  contract  altogether  by 
refusing  to  receive  the  scrip  at  all  in  payment  for  land.  We  are  con- 
strained to  regard  the  repeal  of  the  exemption  act,  so  far  as  it  concerns 
lands  paid  for,  either  before  or  after  the  repeal,  by  scrip  issued  and  paid 
out  before  repeal,  as  impairing  the  contract  of  the  State  with  the  holders 
of  the  scrip."    McGee  r.  Mathis,  4  Wallace,  143. 


AS  CONTRACT  WITH  PURCHASER.  689 

The  hardship  or  inequality  of  an  agreement,  or  the  fact 
that  it  is  unilateral  and  imposes  no  duty  on  the  covenantee, 
will  not  authorize  a  disregard  of  the  constitutional  prohibition. 
Such  reasons  may  avail  to  show  that  a  contract  is  invalid 
legally  or  on  equitable  grounds,  but  have  no  bearing  when 
the  question  is  whether  a  valid  contract  can  be  impaired  retro- 
actively by  legislation.  Some  recent  decisions  might  seem  to 
indicate  that  a  consideration  is  requisite  to  bring  a  contract 
within  the  scope  of  the  Constitution  of  the  United  States,^ 
but  may  be  thought  to  stand  on  a  different  basis.  No  one 
contends  that  a  gift  of  land  by  a  State  or  an  individual,  made 
legislatively  or  under  seal,  can  be  revoked  because  there  is 
no  mutual  obligation  ;  and  a  covenant  to  give  is  within  the 
principle.  So  the  grant  of  a  franchise  —  as,  for  instance,  of 
the  right  to  be  a  body  corporate  and  engage  in  trade  and 
share  the  profits  without  individual  liability  in  the  event  of 
loss  —  is  equally  secure.  There  is  under  such  circumstances 
no  consideration,  because  the  grantees  are  to  render  nothing 
to  the  grantor,  and  cannot  be  compelled  to  exercise  the  privi- 
lege ;  and  if  the  corporation  may  be  dissolved  for  "  non-user," 
it  must  be  through  a  quo  warranto  instituted  by  the  attorney- 
general,  and  not  by  a  legislative  act. 

It  results  from  what  has  been  said  that  the  rule  is  the  same 
as  regards  executed  contracts  and  contracts  authenticated 
by  a  seal,  whether  the  transaction  is  gratuitous,  or  based  on  a 
valuable  consideration ;  and  voluntary  deeds  and  gifts  per- 
fected by  delivery  are  consequently  as  much  within  the  con- 
stitutional safeguard  as  if  the  grantee  were  a  purchaser  for 
value.  Every  such  transfer  may  be  resolved  into  an  under- 
taking by  one  party  to  bestow,  and  by  the  other  to  accept  ; 
and  the  donor  cannot  disturb  or  oust  the  donee  consistently 
with  the  implied  agreement.  The  doctrine  of  consideration  is 
not  universal,  even  at  common  law,  and  applies  only  to  execu- 
tory parol  contracts.2     "Even,"  said  Sharswood,  J.,  in  The 

1  See  Louisiana  v.  New  Orleans,  109  U.  S.  285,  288,  292. 

2  The  City  of  Erie  v.  The  Erie  Canal  Co.,  59  Pa.  174,  177;  The 
Commonwealth  v.  Pennsylvania  Canal  Co.,  66  Pa.  41;  The  Commer- 
cial Bank  of  Natchez  r..  Chambers,  8  Smedes  &  Marshall,  9 ;  Taylor  v. 
Root,  4  Keyes,  344. 
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City  of  Erie  v.  The  Erie  Canal  Co.,  "  when  the  State  parts 
with  its  property  to  a  corporation  by  a  gift,  it  is  an  executed 
grant,  —  a  contract  within  the  meaning  of  the  Constitution 
which  cannot  be  subsequently  revoked  or  impaired." 

While  such  is  the  general  rule,  some  recent  decisions  treat 
a  consideration  as  essential  to  the  validity  of  executory  pub- 
lic contracts,  in  language  which  implies  that  it  is  not  less 
requisite  when  private  interests  are  alone  involved.  In  Far- 
rington  v,  Tennessee,^  Waite,  C.-J.,  declared  that  the  execu- 
tory contracts  of  a  State,  like  the  executory  parol  contracts 
of  an  individual,  stand  in  need  of  a  consideration,  though 
made  by  the  legislature  with  all  the  formalities  requisite  for 
the  passage  and  authentication  of  a  statute  ;  and  it  has  been 
held  to  follow  that  a  law  containing  an  exemption  from  taxa- 
tion or  any  other  stipulation  in  favor  of  a  natural  or  an  arti- 
ficial person,  may  be  repealed  unless  value  is  given  or  some 
act  done  or  liability  incurred  on  the  faith  of  the  grant. 

The  key-note  of  this  doctrine  was  struck  as  far  back  as 
Lord  V.  Litchfield ,2  when  Carpenter,  J.,  said  :  "  The  statute 
of  1702,  so  far  as  it  relates  to  the  present  inquiry,  is  as  fol- 
lows :  '  That  all  such  lands,  tenements,  hereditaments,  and 
other  estates  that  either  formerly  have  been,  or  hereafter 
shall  be,  given  and  granted,  either  by  the  General  Assembly 
of  this  Colony,  or  by  any  town,  village,  or  particular  person 
or  persons,  for  the  maintenance  of  the  ministry  of  the  Gospel 
in  any  part  of  this  Colony,  or  schools  of  learning,  or  for  the 
relief  of  poor  persons,  or  for  any  other  public  and  charitable 
use,  .  .  .  shall  also  be  exempted  out  of  the  general  lists  of 
estates  and  free  from  the  payment  of  rates.' 

"  We  are  clearly  of  the  opinion  that  the  act  of  1702  is  in 
no  sense  a  contract.  A  public  as  well  as  a  private  statute 
may  form  the  basis  of  a  contract.  In  either  case,  as  in  con- 
tracts between  individuals,  there  must  be  all  the  essential 
elements  of  a  contract,  —  a  subject-matter,  parties  capable  of 
contracting,  a  good  and  sufficient  consideration,  and  an  actual 
contract  or  agreement  of  minds.  If  any  one  of  these  requi- 
sites is  wanting,  there  is  no  more  reason  for  holding  the  State 

1  95  U.  S.  685.  «  36  Conn.  124-126. 
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bound  by  the  transaction  than  there  would  be  for  holding  an 
individual  bound  under  similar  circumstances." 

It  has  been  held,  conformably  to  this  view,  that  when  the 
statute  which  is  relied  on  for  the  exemption  confers  no 
property  or  franchise,  and  does  not  expressly  or  by  implica- 
tion operate  as  an  inducement  to  the  grantee  or  to  third  per- 
.sons  to  expend  money  or  enter  into  obligations  on  the  faith 
of  the  privilege  which  it  confers,  it  will  be  regarded  as  a 
declaration  of  the  legislative  will  or  purpose  that  may  be 
recalled  at  pleasure.^ 

In  Tucker  v.  Ferguson  a  statute  exempting  certain  lands 
from  taxation  was  accordingly  held  not  to  be  obligatory  as  a 
contract,  because  there  was  no  equivalent  for  the  concession 
made  by  the  State.  "  The  company  was  required  to  do  noth- 
ing, and  did  nothing,  in  return.  As  between  individuals,  the 
stipulation  would  belong  to  the  category  of  nude  pacts.  It 
has  no  higher  character  because  one  of  the  parties  was  a 
State,  the  other  a  corporation,  and  it  was  put  in  the  form  of 
a  statute.  It  was  the  promise  of  a  gratuity  spontaneously 
made,  which  might  be  kept,  changed,  or  recalled  at  pleasure. 
The  case  of  Christ  Church  Hospital  v.  The  County  of  Phila- 
delphia 2  is  instructive  upon  this  subject.  In  1833  the  legis- 
lature of  Pennsylvania  passed  an  act  declaring  '  that  the  real 
property,  including  ground-rents,  now  belonging  to  Christ 
Church  Hospital,  in  the  city  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  said  hospital,  shall  be  and 
remain  free  from  taxes.'  In  1853  a  law  was  passed  which 
subjected  the  ground-rents  to  taxation.  The  Supreme  Court 
of  the  State  sustained  the  validity  of  the  latter  act.  The 
hospital  removed  the  case,  by  a  writ  of  error  under  the 
twenty-fifth  section  of  the  Judiciary  Act  of  1789,  to  this 
court.  Here  it  was  insisted  that  the  act  of  1833  was  a  con- 
tract in  perpetuity,  and  the  contract  clause  of  the  Constitu- 
tion of  the  United  States  was  invoked  for  its  protection. 

1  See  Tucker  v.  Ferguson,  22  Wallace,  574;  West  Wisconsin  R.  R.  Co. 
V.  The  Supervisors,  93  U.  S.  595. 

2  24  Howard,  301.     • 
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This  court  unanimously  affirmed  the  judgment  of  the  Su- 
preme Court  of  the  State. 

"  The  taxing  power  is  vital  to  the  functions  of  government. 
It  helps  to  sustain  the  social  compact  and  to  give  efficacy. 
It  is  intended  to  promote  the  general  welfare.  It  reaches 
the  interests  of  every  member  of  the  community.  It  may  be 
restrained  by  contract  in  special  cases  for  the  public  good, 
where  such  contracts  are  not  forbidden.  But  the  contract 
must  be  shown  to  exist.  There  is  no  presumption  in  its 
favor.  Every  reasonable  doubt  should  be  resolved  against 
it.  Where  it  exists  it  is  to  be  rigidly  scrutinized,  and  never 
permitted  to  extend,  either  in  scope  or  duration,  beyond 
what  the  terms  of  the  concession  clearly  require.  It  is  in 
derogation  of  public  right,  and  narrows  a  trust  created  for 
the  good  of  all."i 

The  language  held  in  this  instance  would  seem  too  broad, 
both  as  regards  the  law  of  contracts  generally,  and  their 
status  under  the  Constitution  of  the  United  States.  No  one 
will  contend  that  a  voluntary  covenant  by  an  individual  to 
pay  a  sum  certain,  or  to  do  or  to  refrain  from  any  other  act  or 
thing,  is  invalid,  or  that  it  can  be  retroactively  impaired  ;  and 
an  assurance  dulj^  given  by  the  legislature  and  confirmed  by 
the  executive  is  not  less  obligatory  than  a  covenant,  and 
does  not  stand  in  need  of  a  seal.  If  a  consideration  were 
essential  to  the  obligation  of  a  private  contract,  it  would  not 
be  so  when  the  legislature  is  the  donor,  and  may  dispense 
with  form.  What  Tucker  v.  Ferguson  establishes  is,  that  an 
act  exempting  the  property  of  a  natural  or  artificial  person 
from  taxation  being,  like  a  license,  a  declaration  of  the  bene- 
factor's will  or  purpose  in  a  matter  which  is  wholly  under 
his  control,  may  ordinarily  be  repealed  at  pleasure,  and  that 
to  render  such  a  boon  irrevocable  it  must  be  coupled  with, 
or  incident  to,  a  grant  of  some  right  or  interest  which  is  ac- 
cepted in  the  belief  that  the  privilege  will  not  be  withdrawn.^ 

1  Home  of  the  Friendless  v.  Rouse,  8  Wallace,  432;  Washington,  etc., 
V.  Rouse,  Id.  439. 

2  The  People  v.  Roper,  35  N.  Y.  629;  Branson  v.  The  City  of  Phila- 
delphia, 47  Pa.  330. 
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The  doctrine  was  accurately  stated  by  Wayne,  J.,  in  Christ 
Church  V.  The  City  of  Philadelphia.^  "  The  plaintiffs  claim 
that  the  exemption  conceded  by  the  act  of  1833  is  perpetual, 
and  that  the  act  itself  is  in  effect  a  contract.  This  concession 
of  the  legislature  was  spontaneous,  and  no  service  or  duty  or 
other  remunerative  condition  was  imposed  on  the  corpora- 
tion. It  belongs  to  the  class  of  laws  denominated  privilegia 
favorabilia.  It  attached  only  to  such  real  property  as  be- 
longed to  the  corporation  and  while  it  remained  as  its  prop- 
erty ;  but  it  is  not  a  necessary  implication  from  these  facts 
that  the  concession  is  perpetual,  or  was  designed  to  continue 
during  the  corporate  existence." 

This  interpretation  puts  a  salutary  check  on  the  power 
of  the  State  legislatures  to  bind  posterity  in  a  matter  so  es- 
sential to  the  public  welfare  as  the  collection  of  the  revenue, 
without  involving  the  indefensible  proposition  that  contracts 
which  are  not  sustained  by  a  consideration  have  no  obliga- 
tion, or  none  that  is  recognized  by  the  Constitution  of  the 
United  States. 

It  is  at  the  same  time  clear  that  a  contract  cannot  exist  in 
the  absence  of  a  promise  given  on  one  side  and  assented  to 
on  the  other,  or,  in  other  terms,  without  an  engagement  in- 
tended to  be  irrevocable,  and  so  understood  and  accepted. 
Prima  facie,  a  statute  is  a  rule  of  action  which  binds  the 
governed,  while  leaving  the  sovereign  free  to  act  as  circum- 
stances may  require ;  ^  and  if  the  State  can  part  with  any 
portion  of  the  authority  which  has  been  conferred  upon  her 
for  the  common  good,  the  intention  to  do  so  must  be  explicitly 
declared .3  When,  however,  it  appears  unmistakably  that  the 
object  is  to  induce  the  expenditure  of  money  or  the  acceptance 
of  a  charter  which  might  otherwise  be  refused,  it  will  operate 
as  a  contract,  and  cannot  be  retracted  to  the  injury  of  the 
citizen.    A  charter  stipulating  that  a  certain  tax  should  be  in 

1  24  Howard,  302. 

2  See  1  Bl.  Com.  45;  Lord  v.  Litchfield,  11  Conn.  251,  266. 

«  Branson   v.   Philadelphia,  47  Pa.    329,  338;  Erie   Railway  Co.    v. 
Tlie  Commonwealth,  66  Pa.  84;  Union  Railway  v.  Philadelphia,  83  Pa. 
429,  433;  The  People  r.  Roper,  35  N.  Y.  629. 
VOL.  I.  — 38 
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lieu  of  all  others,  is  accordingly  obligatory  on  succeeding 
legislatures,  and  a  statute  imposing  a  greater  burden  will  be 
invalid,  whether  the  tax  is  laid  on  the  stockholders  or  directly 
on  the  corporation. 1 

The  judgment  in  Tucker  v.  Ferguson  seems  irreconcilable 
with  the  language  held  in  The  Home  of  the  Friendless  v. 
Rouse,^  where  it  is  clearly  shown  that  a  statutory  grant  or 
contract  requires  no  other  consideration  than  the  public 
good,  which  every  legislative  act  is  presumably  designed  to 
promote,  and  that  the  inquiry  should  be,  Did  the  legislature 
intend  to  enter  into  an  irrevocable  agreement,  and  were  the 
circumstances  such  as  to  justify  the  concession?  To  employ 
public  means  for  private  ends  is  contrary  to  the  first  princi- 
ples of  government ;  and  it  is  immaterial  whether  the  wrong 
is  done  through  an  appropriation  of  money  in  the  treasury,  or 
takes  the  form  of  a  contract  not  to  replenish  the  treasury,  by 
requiring  a  company  or  an  individual  not  to  bear  their  share 
of  the  common  burden.  The  question  would  therefore  seem 
to  be  not  so  much  one  of  consideration  as  of  cause.  A  gra- 
tuitous exemption  from  taxation  is  inoperative,  for  reasons  akin 
to  those  which  prevail  in  the  case  of  agreements  in  restraint  of 
trade.^  A  naked  covenant  not  to  exercise  a  trade  or  calling 
imposes  an  injurious  restraint  on  one  party  without  benefiting 
the  other,  and  is  therefore  contrary  to  public  policy  and  void. 
If,  however,  the  transaction  is  shown  to  be  a  sale  of  the  good- 
will of  the  covenantor's  business,  the  objection  is  obviated 
and  the  contract  may  be  enforced.  So  a  contract  not  to  tax 
is  prima  facie  invalid,  as  depriving  the  State  of  a  source  of 
revenue  and  increasing  the  burdens  of  other  tax-payers,  unless 
it  is  made  in  furtherance  of  some  useful  purpose  that  will 
compensate  the  community  for  the  loss. 

In  like  manner,  the  grant  of  an  exclusive  right  to  construct 
a  bridge  or  railway  may  be  valid  as  an  inducement  to  the 

1  95  U.  S.  685. 

2  8  Wallace,  435. 

8  Mitchell  V.  Reynolds,  1  P.  Williams,  181 ;  1  Smith's  Leading  Cases 
(8th  Am.  ed.),  769,  777;  Hare  on  Contracts,  187;  2  Wharton  on  Con- 
tracts, sect.  1064. 
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expenditure  of  capital  for  public  use ;  because,  as  in  the  case 
of  a  similar  grant  of  a  ferry,  it  is  better  to  have  a  single  means 
of  crossing  a  river  than  none.^  The  grant  of  such  a  monop- 
oly, after  the  road  or  bridge  has  been  built,  is  a  restraint  on 
trade  without  an  equivalent,  and  therefore  void.^  What  the 
authorities  as  a  whole  may  be  regarded  as  establishing,  is,  that 
as  private  property  cannot  be  taken  except  for  public  pur- 
poses, so  public  rights  cannot  be  surrendered  for  merely 
private  purposes  ;  where  there  is  no  public  use,  the  grant  will 
be  void. 

"The  object  for  which  The  Home  of  the  Friendless  was  in- 
corporated," said  Davis,  J.,  "  was  to  enable  those  persons  of 
the  female  sex  who  were  desirous  of  establishing  a  charitable 
institution  in  St.  Louis  for  the  relief  of  destitute  and  suffering 
females,  to  carry  out  their  laudable  undertaking.  It  can 
readily  be  seen  that  a  charity  of  this  kind  would  be  of  great 
benefit  to  the  people  of  St.  Louis,  and  that  the  legislature  of 
the  State  would  naturally  be  desirous  of  using  all  proper 
means  to  promote  it.  The  purposes  to  be  attained  by  such  a 
charity  are  usually  beyond  the  ability  of  individual  effort,  and 
require  an  association  of  persons  who  will  themselves  con- 
tribute pecuniary  aid,  and  are  willing  to  become  solicitors 
for  the  contributions  of  others.  Usually  the  initiation  of 
such  an  enterprise  is  in  the  hands  of  a  few  persons,  who  need 
to  be  clothed  with  more  than  ordinary  powers  in  order  to 
obtain  the  successful  co-operation  of  others.  In  no  way 
could  this  co-operation  be  better  secured  than  by  conferring 
on  the  corporators  the  authority  to  say  to  the  benevolent 
people  of  St.  Louis  that  their  donations  in  money  or  lands 
for  the  relief  of  the  suffering  female  poor  of  the  city  would 
be  held  by  the  institution  undiminished  by  taxation.  .  .  . 

"  There  is  no  necessity  for  looking  for  the  consideration  of 
a  legislative  contract  outside  of  the  objects  for  which  the 
corporation  was  created.  These  objects  were  deemed  by  the 
legislature  to  be  beneficial  to  the  community,  and  this  benefit 

^  The  Binghamton  Bridge,  3  Wallace,  51. 

2  See  Johnson  v.  Crow,  87  Pa.  184 ;  Gordon  v.  Winchester,  12 
Bush,  111. 


596  LICENSE  WHEN  lEREVOCABLE. 

constitutes  the  consideration  for  the  contract,  and  no  other  is 
required  to  support  it.  This  has  been  the  well-settled  doc- 
trine of  this  court  on  this  subject  since  the  case  of  Dartmouth 
College  V,  Woodward.  This  case  is  so  far  unlike  Lord  v, 
Litchfield  that  the  privilege  was  conferred  in  the  one  by  the 
charter  of  incorporation,  and  arose  in  the  other  from  a  statute 
which  had  been  enacted  long  before,  and  embraced  all  chari- 
table and  learned  institutions  ;  but  large  sums  had  been  con- 
tributed in  both  instances  in  the  belief  that  the  exemption  was 
irrevocable,  and  it  could  not  therefore  be  repealed  in  either, 
consistently  with  justice  or  the  guaranty  afforded  by  the 
Constitution  of  the  United  States.  Where  a  license  or  other 
declaration  of  the  grantor's  purpose  is  so  worded  as  to  induce 
the  grantee  or  third  persons  to  give  value  in  the  belief  that  it 
will  not  be  recalled,  an  obligation  arises  by  estoppel  which  no 
subsequent  legislation  can  impair."  ^ 

^  See  Branson  r.  Philadelphia,  47  Pa.  329 ;  2  American  Leading  Cases, 
340,  555  •  Rerick  v.  Kern,  14  S.  &  R.  267. 
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A  Charter  of  Incorporation  is  a  Contract  which  may  not  be  impaired.  — 
The  Effect  of  the  Police  Power  in  modifying  this  Rule.  —  The  Legisla- 
ture may  regulate  Bodies  Corporate  as  well  as  Natural  Persons,  and 
prohibit  the  Exercise  of  a  Franchise  w^hich  proves  Injurious.  —  Exist- 
ing Remedies  may  be  varied,  and  new  Remedies  given  to  and  against 
Corporations.  —  Rule  in  Pennsylvania.  — Irrevocable  Exemptions  from 
Taxation.  —  Exclusive  Right  to  supply  Gas  or  Water,  or  to  build  a 
Bridge  or  Railroad.  —  What  Sovereign  Powers  may  be  irrevocably  con- 
ferred on  Corporations.  —  The  Legislature  cannot  alienate  the  Police 
Power  or  the  Right  of  Eminent  Domain.  —  Incorporated  Companies 
subject  to  Prohibitory  Legislation  even  when  the  Effect  is  to  preclude 
them  from  pursuing  the  Business  for  which  they  were  chartered.  —  A 
Cemetery  Company  may  be  prevented  from  interring,  or  a  Manufactur- 
ing Company  from  working,  in  the  Way  or  Place  designated  in  their 
Charter.  —  Police  power  must  not  be  exercised  without  sufficient  Cause. 

Agreeably  to  the  uniform  course  of  decision  in  the  United 
States,  a  legislative  grant  of  a  franchise,  —  as,  for  instance, 
a  bridge,  a  ferry,  or  the  right  to  be  a  body  corporate,  —  is 
as  strongly  fenced  by  the  safeguard  of  the  Constitution  as  a 
grant  of  land  or  other  corporeal  hereditament.  The  point 
arose  in  the  leading  case  of  the  Dartmouth  College  v. 
Woodward.^  Dartmouth  College  had  been  incorporated  by  a 
charter  from  the  Crown  before  the  Revolution.  In  the  year 
1816  the  legislature  passed  a  law  by  which  the  corporate 
property  and  franchises  were  virtually  taken  from  the  per- 
sons in  whom  they  were  vested  under  the  charter,  and  con- 
ferred on  other  persons  designated  by  the  act.  The  validity 
of  this  law  was  upheld  by  the  Supreme  Court  of  New  Hamp- 
shire, and  a  writ  of  error  taken  from  their  decision  to  the 
Supreme  Court  of  the  United  States.  The  case  was  argued 
with  great  ability  by  Mr.  Webster.  He  contended  that  a 
grant  of  corporate  powers  and  privileges  was  as  much  a  con- 

1  4  WTieaton,  518. 
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tract  as  a  grant  of  la^d.  What  proved  all  charters  of  this 
sort  to  be  contracts,  was  that  they  must  be  accepted  to  give 
them  force  and  effect :  if  not  accepted,  they  were  void  ;  and 
if  a  new  charter  was  given  to  an  existing  corporation,  it  might 
even  accept  part  and  reject  the  rest.  In  the  King  v.  Dr.  As- 
kew^ it  was  said  that  *'  the  Crown  cannot  oblige  a  man  to  be 
a  corporator  against  his  will.  He  shall  not  be  subject  to  the 
inconveniences  of  it  without  accepting  it  or  assenting  to  it." 
These  terms,  "  acceptance  "  and  ''  assent,"  were  the  very 
language  of  contract.  In  Ellis  v.  Marshall  ^  it  had  been  ex- 
pressly adjudged  that  naming  the  defendant  among  others 
in  an  act  of  incorporation  did  not  of  itself  make  him  a  corpo- 
rator, and  that  his  'assent  was  necessary  to  that  end.  Charters 
of  incorporation  partook  therefore  of  the  nature  of  contracts, 
and  could  not  be  altered  or  varied  without  the  consent  of  the 
original  parties.  This  argument  was  sustained  by  another 
of  equal  weight.  If  there  was  no  consideration  between  the 
legislature  and  the  corporators,  there  would  still  be  one  among 
the  corporators.  Where  a  number  of  persons  agree  to  act  to- 
gether, the  promise  of  each  one  is  a  consideration  for  the  prom- 
ise of  each  of  the  others.  They  are  all,  consequently,  bound 
to  the  opposite  party  to  the  contract,  and  he  to  them.  An 
agreement  by  two  or  more  creditors  to  release  the  debtor 
upon  certain  terms,  is  obligatory  as  between  themselves, 
and  may  be  enforced  by  the  debtor,  although  no  considera- 
tion moves  from  him.  In  like  manner,  if  a  number  of  per- 
sons agree  to  place  money  in  the  hands  of  a  trustee  for  the 
endowment  of  a  school,  church,  or  other  public  institution, 
the  trustee  may  enforce  the  performance  of  the  agreement, 
and  the  contributors  will  have  a  corresponding  remedy  against 
him.  This  principle  is  obviously  applicable  to  corporators 
engaged  in  a  common  enterprise  on  the  faith  of  a  charter 
granted  by  the  legislature. 

The  argument  of  Mr.  Webster  was  adopted  and  enforced 
by  Chief- Justice  Marshall.  The  Constitution  did  not  intend 
to  restrain  the  legislatures  of  the  States  in  the  exercise  of  the 
powers  necessary  to  government.     When  the  act  of  incorpo- 

1  4  Burr,  2200.  ^  2  Mass.  279. 
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ration  was  a  grant  of  political  power,  when  it  created  a  civil 
institution  for  municipal  purposes  in  which  the  public  alone 
were  concerned,  the  legislature  might  revoke  or  alter  what 
they  had  done.  Under  these  circumstances  the  end  in  view 
was  the  administration  of  the  government,  the  charter  of 
incorporation  a  means  by  which  the  end  was  obtained. 
When,  however,  the  corporation  was  merely  private  in  its 
own  character,  and  created  as  a  recipient  and  trustee  of  funds 
contributed  by  the  State  or  by  individuals,  the  mere  circum- 
stance that  those  funds  were  to  be  applied  to  purposes  in 
which  the  public  had  an  interest,  —  the  diffusion  of  learning, 
the  promotion  of  religion,  or  the  relief  of  distress,  —  would 
not  render  the  corporation  public,  or  bring  it  within  the 
control  of  the  legislature. 

It  is  also  established  by  this  case,  conformably  to  the 
recognized  principles  of  public  law,  that  a  government 
inherits  and  is  bound  by  the  obligation  of  its  predecessors 
even  when  it  has  arisen  through  their  overthrow,  and  rests 
upon  a  different  basis ;  or,  more  accurately  speaking,  that  each 
successive  government  represents  the  nation,  which  is  con- 
sequently bound  to  fulfil  the  contracts  that  it  has  made, 
notwithstanding  any  change  in  laws  or  institutions.  The 
charters  granted  and  privileges  conferred  and  obligations 
incurred  by  the  Crown  or  by  the  Colonial  legislatures,  were 
consequently  unaffected  by  the  Declaration  of  Independ- 
ence, and  became  binding  on  the  States  when  subsequently 
organized. 

As  a  State  cannot  repeal  the  charter  of  a  private  corpora- 
tion, so  it  cannot  impose  restrictions  which  render  it  less 
beneficial  to  the  corporators.  In  the  Citj^  of  Erie  v.  The 
Erie  Canal  Co.,^  the  charter  of  a  company  gave  them  the 
right  to  a  canal  which  had  been  constructed  by  the  State  ;  and 
it  was  held  that  they  could  not  legislatively  be  compelled  to 
build  bridges  over  the  canal  at  the  points  where  it  intersected 
the  public  highways.  The  act  was  not  a  valid  exercise  of  the 
power  of  taxation,  because  it  charged  the  company  with  the 
entire  cost  of  a  work  which  concerned  the  community  as  a 

1  59  Pa.  174. 
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whole,  and  it  impaired  the  obligation  of  the  contract  by  im- 
posing a  liability  not  specified  in  the  original  grant.  Shars- 
wood,  J.,  said  that  the  legislature  raight  lay  a  duty  on  a 
municipal  corporation  because  it  was  a  public  agent,  but  that 
a  private  corporation  could  not  be  subjected  to  any  burden 
that  was  not  named  in  the  charter  or  that  could  not  be 
deduced  legitimately  from  its  language. 

It  does  not  vary  the  case  that  the  proposed  change  is  slight 
and  presumably  will  not  have  an  injurious  effect  on  the  cor- 
poration, because  the  State  is  bound  to  keep  each  and  every 
part  of  the  agreement.^  It  has  accordingly  been  determined 
that  the  legislature  cannot  tamper  with  the  franchises  of  a 
turnpike  company  by  directing  the  removal  of  a  toll-gate  on 
the  ground  that  it  obstructs  the  highway  and  is  injurious  to 
private  property.  If  such  a  gate  is  so  placed  as  to  be  a  nuis- 
ance, relief  must  be  sought  in  the  courts,  and  not  through  a 
legislative  decree.  So  where  the  act  of  incorporation  pre- 
scribes the  mode  of  electing  the  president  and  directors, 
another  mode  cannot  be  substituted  with  the  effect  of  ena- 
bling a  minority  of  the  stockholders  to  choose  the  officers, 
and  indirectly  to  control  the  affairs  of  the  corporation ;  ^  and 
an  act  taking  a  charitable  institution  out  of  the  hands  of  the 
trustees  designated  by  the  charter  and  subjecting  it  to  the 
control  of  third  persons,  is  within  the  same  principle.^  It  is 
immaterial  that  the  institution  was  established  from  benevo- 
lent motives  and  without  a  view  to  gain,  because  the  found- 
ers are  equally  entitled  to  require  that  it  shall  be  managed 
and  their  bounty  applied  in  the  manner  and  for  the  objects 
which  they  contemplated.  Whether  a  grant  is  gratuitous, 
or  for  a  valuable  consideration,  it  cannot  take  effect  without 
the  implied  or  express  assent  of  the  grantee.  A  gift  is  con- 
sequently a  contract,  depending  on  the  intention  of  the  donor 
to  confer,  and  on  the  consent  of  the  donee  to  receive.  As 
such,  it  is  protected  by  the  Constitution  of  the  United  States. 

Corporations  are  nevertheless  as  much  under  the  control 

1  Green  v.  Biddle,  8  Wheaton,  2. 

2  Hays  V.  The  Commonwealth,  82  Pa.  518. 
8  Brown  v.  Hummel,  6  Pa.  86. 
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of  the  government  as  natural  persons,  and  may  be  subjected 
to  any  burden  or  regulation  wlii«h  could  legally  be  laid  on  an 
individual ;  and  the  legislature  may  consequently  provide 
new  means  of  enforcing  the  duties  which  a  body  corporate 
owes  to  the  public,  or  redressing  the  injuries  occasioned  by 
its  acts  or  laches.^  A  corporation  can  therefore  no  more 
object  to  a  remedial  statute  on  the  ground  that  the  method 
which  it  prescribes  is  novel,  than  it  can  object  on  a  like 
ground  to  the  imposition  of  a  tax.  An  act  authorizing  a  fore- 
closure and  sale  under  a  railway  mortgage  may  consequently 
be  valid,  although  the  mortgage  provides  that  the  mortgagee 
may  enter  on  default  and  take  the  tolls,  because  a  stipulation 
for  a  particular  remedy  will  not  preclude  the  legislature  from 
conferring  another  which  is  more  stringent  or  effectual. 

So  it  was  held  in  Long's  Appeal  ^  that  the  Pennsylvania 
Railroad  Company  could  not  resist  the  plaintiff's  claim  to 
have  the  damages  which  he  had  sustained  by  the  taking  of 
his  land  assessed  by  a  jury,  on  the  ground  that  the  company 
took  their  charter  under  the  existing  law,  which  left  "the 
question  of  compensation  to  viewers  appointed  by  the  judges, 
and  that  a  different  mode  of  trial  could  not  be  substi- 
tuted to  their  prejudice.  The  court  said  that  the  rights  of 
artificial  persons  were  not  more  sacred  than  those  of  natural 
persons,  and  that  while  the  legislature  could  not  impair 
either,  it  might  regulate  both,  and  provide  the  mode  in  which 
they  should  be  enforced.  Corporations  stood  on  no  higher 
plane  in  this  regard  than  individuals,  and  neither  had  an 
absolute  or  vested  title  to  the  remedies  by  which  their  rights 
were  secured  or  obligations  enforced.  Every  contract  was 
made  in  view  of  the  laws  then  existing  for  the  enforcement 
of  contracts,  so  that  they  were,  in  one  sense,  part  of  the  con- 
tract ;  and  yet  such  laws  might  be  amended,  or  even  repealed, 
if  others  looking  to  the  same  end  were  substituted.     In  like 

1  McCurdy's  Appeal,  65  Pa.  290;  McElrath  v.  Taggart,  55  Id.  189; 
Long's  Appeal,  87  Pa.  114;  Union  Canal  Co.  v.  Gilfillin,  93  Pa.  95;  San- 
ders V.  The  Insurance  Co.,  44  N.  H.  238;  Louisville  County  v.  Ballard, 
2  Metcalf  (Ky.),  165.  . 

2  87  Pa.  114. 
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manner,  the  statutes  which  have  within  the  last  few  years 
given  a  right  to  sue  for  the  damages  resulting  from  a  death 
caused  b}^  negligence,  are  valid  as  regards  pre-existing  cor- 
porations ;  and  such  we  may  believe  should  also  be  the  rule 
with  regard  to  statutes  requiring  railway  companies  and  other 
bodies  corporate  to  pay  for  property  injured  or  destroyed  in 
the  exercise  of  the  right  of  eminent  domain.  If,  as  is  estab- 
lished, the  legislature  may,  by  virtue  of  the  police  power, 
forbid  an  existing  corporation  to  use  an  injurious  chartered 
privilege,  although  the  effect  is  to  frustrate  the  purpose  for 
which  it  was  created,^  they  may  equally  well  provide  that 
such  privileges  shall  not  be  used  injuriously  without  compen- 
sating the  persons  who  suffer  from  the  act.^ 

Agreeably  to  the  view  taken  in  Pennsylvania,  the  grant  of 
a  charter  for  a  railway  is  a  contract  not  only  that  the  com- 
pany may  take  land  on  compensating  the  owner  without  lia- 
bility to  third  persons,  but  that  they  shall  not  be  answerable, 
in  the  absence  of  negligence,  for  the  injurious  consequences 
of  any  act  done  in  the  construction  or  operation  of  the  road, 
although  the  effect  is  to  flood  the  land  of  a  neighboring  pro- 
prietor, or  to  blacken  or  consume  his  trees,  buildings,  and 
fences  with  the  smoke  and  sparks  emitted  by  the  locomotives, 
and  would  be  a  nuisance  at  common  law.  A  subsequent  act 
of  assembly  or  constitutional  amendment  intended  to  afford 
a  remedy  for  such  injuries  is  consequently  invalid,  as  im- 
pairing the  obligation  of  the  contract.  The  reason  assigned 
for  a  conclusion  which  seems  at  variance  with  natural  right 
is,  that  while  compensation  must  be  given  for  property 
taken  in  the  exercise  of  eminent  domain,  none  is  due  for 
property  injured  or  destroyed,  and  that  as  the  State  would 
not  be  liable  if  she  made  and  worked  the  road  directlj^  the 
company  must  be  equally  exempt.^ 

1  The  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  109  Id.  667. 

2  See  ante,  p.  421. 

8  See  The  Philadelphia  &  Trenton  R.  R.  Co.,  6  Wharton,  35,  44; 
Monongahela  Navigation  Co.  v.  Cowes,  6  W.  &  S.  101  ;  Commonwealth 
V.  Reed,  34  Pa.  275;  McKeen  v.  The  Canal  Co.,  49  Pa.  St.  439;  West 
Branch  Canal  Co.  v.  Mulliner,  68  Id.  357  ;  The  Railroad  Co.  v.  Duncan, 
111  Id.  352,  361.     See  ante,  p.  422. 
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The  argument  may  be  thought  to  err  in  assuming  the 
premises  on  which  it  depends.  The  right  of  eminent  domain 
extends  to  the  taking  of  property,  but  goes  no  farther ;  and  if 
the  flooding  or  destruction  of  the  adjacent  property  is  not  a 
taking,  it  cannot  be  sustained  as  an  exercise  of  the  right.  If 
it  is,  compensation  is  due  under  the  express  language  of  the 
Constitution  and. the  principles  of  municipal  law.  The  in- 
quiry is  therefore  narrowed  to  the  single  point,  —  Can  the 
employment  of  land  acquired  under  the  right  of  eminent 
domain  or  by  any  other  means,  in  a  way  to  be  injurious  to 
health  or  property  and  which  would  be  a  nuisance  at  common 
law,  be  justified  on  the  ground  that  the  use  is  public  and 
sanctioned  by  the  legislature?  The  question  would  admit  of 
but  one  reply  in  England,  where  the  courts  are  bound  by  an 
act  of  Parliament,  but  should  seemingly  be  answered  in  the 
negative  under  a  Constitution  which  forbids  deprivation  with- 
out due  process  of  law  or  by  virtue  of  a  statute  passed  to 
work  the  wrong.^ 

It  would  appear  also  to  have  been  thought  in  the  above 
instances  that  incorporating  a  company  for  a  purpose  which 
involves  or  necessitates  acts  that  may  be  attended  with  inju- 
rious consequences  for  which  no  remedy  can  be  had  under 
the  existing  law,  implies  a  stipulation  that  none  shall  be 
afforded  subsequently,  and  precludes  the  legislature  from 
enacting  that  persons  who  are  thereafter  injured  by  such 
acts  shall  be  entitled  to  compensation  in  damages.  Such 
a  conclusion  would  seem  to  be  at  variance  with  two  well- 
settled  principles,  —  that  no  great  legislative  power  shall 
be  abridged  or  surrendered  unless  the  intention  is  set  forth 
explicitly  ;  and  that  the  State  may,  in  the  exercise  of  the 
police  power,  lay  down  rules  which  will  incidentally  preclude 
an  incorporated  company  from  exercising  the  powers  con- 
ferred by  the  charter,  or  doing  that  which  it  was  expressly 
authorized  to  perform.^  I  may  add  that  even  in  England 
a  legislative  authority  to  construct  a  railway  will  not  exempt 

1  See  ante,  p.  423. 

2  See  The  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  The  Fertilizing 
Co.  V.  Hyde  Park,  Id.  659. 
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the  company  from  liability  for  fire  communicated  by  their 
engines,  however  carefully  made  and  operated,  unless  an 
authority  to  use  locomotives  is  superadded. ^ 

While  a  charter  is  confessedly  irrevocable  as  regards  all 
that  can  legally  pass  by  the  grant,  there  is  some  difficulty  in 
determining  how  far  the  authorit}'  of  the  legislature  extends, 
and  whether  it  can  constitutionally  part  witb  any  power  which 
has  been  conferred  upon  it  for  the  general  good.  All  the 
authorities  agree  that  there  are  limits  beyond  which  such  a 
grant  will  be  contrary  to  public  policy  and  void ,2  but  there 
is  a  difference  of  opinion  as  to  what  cases  are  within  the 
principle.  Thus  it  was  long  a  question  whether  a  grant  or 
charter  exempting  an  individual  or  body  corporate  from  tax- 
ation, or  from  taxes  of  a  certain  kind,  was  valid,  or  might  be 
disregarded  by  the  State.  The  courts  of  Ohio,  Pennsylvania, 
and  some  of  the  other  States  maintained  that  the  constitu- 
tional guaranty  is  limited  to  valid  contracts ;  an  invalid 
contract  has  no  obligation  and  could  not  be  impaired.  A 
legislature  could  not  bind  future  legislatures  not  to  exercise 
the  powers  intrusted  to  them  by  the  people,  nor  could  they 
relinquish  any  of  the  essential  attributes  of  sovereignty  in 
favor  of  a  private  corporation  or  an  individual. 

The  power  to  tax  should,  in  view  of  its  nature,  be 
exercised  equally,  otherwise  it  would  be  confiscation ;  an 
agreement  to  exercise  it  unequally  was  nugatory.^  The  right 
to  interpret  the  national  Constitution  belonged  to  the  Su- 
preme Court  of  the  United  States ;  but  it  was  for  the  State 
courts  to  say  whether  a  contract  was  valid  under  the  Con- 
stitution and  laws  of  a  State.  Taxation  is  a  sovereign 
power  held  for  the  benefit  of  the  people,  which  should  be 
kept  inviolate  and  exercised  from  time  to  time  as  circum- 
stances required.  In  Mott  v.  Pennsylvania  R.  R.  Co.^  a  law 
exempting  the  property  of  the  defendants  from  taxation  in 

1  Jones  V.  The  Festiniog  Railway  Co.,  L.  R.  3  Q.  B.  733  ;  Vaughan 
17.  The  Taff  Vale  Railway  Co.,  5  H.  &  N.  675. 

2  Parker  v.  The  Commonwealth,  6  Pa.  507 ;  Philadelphia  v.  Fox, 
64  Pa.  169. 

8  See  ante,  p.  291.  *  33  Pa.  9. 


FROM  TAXATION  VALID.  605 

consideration  of  certain  acts  to  be  done  on  their  part,  was 
accordingly  declared  to  be  unconstitutional ;  and  in  the  Iron 
City  Bank  v.  City  of  Pittsburg,^  the  court  declared  that  they 
had  not  changed  their  opinion,  although  conceding  that  it 
must  be  abandoned  in  deference  to  the  decisions  of  the 
Supreme  Court  of  the  United  States.  The  same  view  was 
persistently  taken  in  Ohio,^  and  the  decisions  in  New 
Hampshire  were  to  the  same  effect.^  When,  however,  these 
cases  came  before  the  tribunal  of  last  resort  they  were  over- 
ruled, and  it  was  established  that  an  exemption  from  taxa- 
tion is  binding,  and  cannot  be  repealed  'by  the  same  or  any 
subsequent  legislature.*  What  contracts  shall  be  valid  de- 
pends, in  the  absence  of  constitutional  restraints,  agreeably 
to  this  view,  on  the  will  of  the  people  as  declared  by  their 
representatives;  and  hence  a  legislative  grant  or  contract 
cannot  be  set  aside  by  the  courts  on  the  ground  of  public 
policy,  nor  unless  it  is  contrary  to  the  organic  law.^ 

These  decisions  go  very  far,  but  are  perhaps  essential  to 
the  attainment  of  the  end  which  the  Constitution  had  in 
view,  because  the  power  to  tax  may  be  so  used  as  to  de- 
stroy, and  persons  who  engage  in  a  costly  enterprise  in  reli- 
ance on  a  stipulation  that  it  shall  be  exempt  from  taxation, 
are  entitled  to  require  that  good  faith  shall  be  observed. 

Immunity  from  taxation  is  a  personal  privilege  which  is 
not  transferable  by  the  grantees  and  will  not  pass  by  a 
sale  of  their  property  or  franchises  unless  the  intention  of 
the   legislature  was  to  enter  into  a  contract  with  the   pur- 

1  1  Wright,  340. 

2  See  De  Bolt  v.  The  Ohio  Life  Insurance  Co.,  1  Ohio,  n.  s.  563 ; 
The  Sandusky  Bank  v,  Wilbor,  7  Id.  481  ;  Skelly  v.  The  Jefferson  Bank, 
9  Id.  606. 

«  Brewster  u.  Hough,  10  N.  H.  138  ;  Backus  v.  Lebanon,  11  Id.  19. 

*  Farrington  v.  Tennessee,  95  U.  S.  679  ;  Murray  v.  Charleston,  96 
Id.  432. 

^  See  The  Piqua  Bank  v.  Knoop,  16  Howard,  369  ;  Dodge  v.  Woolsey, 
18  Id.  331  ;  The  Jefferson  Bank  v.  Skelly,  1  Black,  436  ;  Home  of  the 
Friendless  v.  Rouse,  8  Wallace,  430  ;  Washington  University  v.  Rouse, 
8  Id.  439;  Erie  R.  R.  Co.  v.  Pennsylvania,  21  Id.  492;  The  Northwest- 
em  University  v.  The  People,  99  U.  S.  309;  Given  v.  Wright,  117  Id.  655. 
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chasers,  or  hold  the  exemption  forth  as  an  inducement  to 
them  to  buy,  which  will  not  be  presumed  unless  it  is  dis- 
tinctly declared.!  It  is  immaterial  in  this  regard  whether  the 
transfer  is  the  act  of  the  parties  or  the  act  of  the  law ;  and  a 
sale  of  the  property  of  a  railway  or  other  incorporated  com- 
pany under  a  judgment  or  mortgage,  will  not  pass  an  exemp- 
tion from  taxation  or  other  franchise  of  the  judgment-debtors 
or  mortgagors,  which  is  not  essential  to  the  working  and  opera- 
tion of  the  enterprise  or  business  which  the  charter  was  in- 
tended to  promote.^  The  rule  was  applied  in  the  case  last 
cited,  notwithstanding  the  contention  that  a  clause  in  the 
charter  authorizing  the  company  ''  to  borrow  money  on  a 
mortgage  of  its  charter  and  works  "  implied  that  the  mort- 
gagee would  succeed,  in  the  event  of  default,  to  all  the  rights 
and  privileges  of  the  original  grantees,  because  doubtful 
words  in  a  public  grant  must  be  interpreted  favorably  to 
the  State. 

The  doctrine  that  a  charter  confers  a  contractual  right 
which  cannot  be  violated  consistently  with  the  Constitution 
of  the  United  States,  does  not  necessarily  extend  to  every 
stipulation  which  it  contains,  and  the  recent  course  of  de- 
cision tends  to  confine  it  within  narrower  bounds.  It  is 
essential  to  the  obligation  of  a  contract  to  give  or  surren- 
der, that  the  subject-matter  should  be  susceptible  of  alie- 
nation and  that  there  should  be  power  to  convey ;  and  if  the 
question  were  open  in  this  country,  it  might  be  contended 
that  these  requisites  are  wanting  when  the  legislature  is  the 
grantor,  and  the  thing  disposed  of  a  right  or  privilege  which 
concerns  the  State  and  should  be  exercised  for  the  general 
good.  Such  a  grant  is  a  law  as  well  as  a  contract,  and 
therefore  subject  to  modification  or  repeal;  and  viewed  merely 
as  a  contract,  relates  to  matters  which  are  public  and  cannot 

1  Wilson  V.  Gaines,  103  U.  S.  421  ;  Memphis  K.  R.  Co.  v.  The  Com- 
missioners, 112  Id.  609;  Chesapeake  &  Ohio  R.  R.  Co.  v.  Miller,  114 
Id.  176. 

2  Morgan  v.  Louisiana,  93  U.  S.  217  ;  The  Louisville  R.  R.  Co.  v. 
Palmes,  109  Id.  244  ;  Memphis  R.  R.  Co.  v.  The  Commissioners,  112 
Id.  609. 
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be  vested  absolutely  in  an  individual.  The  line  might  per- 
haps have  been  drawn  between  the  privileges  which  could  be 
bestowed  by  the  Crown,  and  the  privileges  which  could  not 
be  conferred  without  an  act  of  Parliament,  and  the  former 
viewed  as  propert}^  and  irrevocable,  conformably  to  the  anal- 
ogy of  the  English  law.  Charters  like  that  of  Dartmouth 
College,  and  indeed  all  others,  would  have  been  secure  under 
such  a  rule  as  regards  the  inviolability  of  the  corporation, 
together  with  everything  which  it  held  or  acquired  that  was 
susceptible  of  ownership.  But  while  the  State  might  have 
conferred  an  exemption  from  taxation  or  the  right  of  eminent 
domain  consistently  with  this  view,  or  provided  that  there 
should  be  but  one  railroad  or  slaughter-house  in  an  extensive 
district,  the  grant  would  not  have  operated  as  a  contract,  or 
been  beyond  the  reach  of  repeal. 

It  was  notwithstanding  held  to  follow  from  the  Dartmouth 
College  case  that  the  grant  of  an  exclusive  right  to  build  a 
bridge,  construct  a  railway,  or  supply  a  city  with  gas  or  water, 
is  an  integral  part  of  the  contract,  which  the  legislature  can 
no  more  revoke  than  they  can  declare  that  the  grantees  shall 
no  longer  act  as  a  body  corporate;^  and  the  doctrine  was  car- 
ried to  an  extreme  by  holding  that  the  failure  of  a  charter  of 
a  railway  company  to  provide  compensation  for  property  in- 
jured or  destroyed  by  the  laying  out  or  construction  of  the 
road  was  equivalent  to  a  stipulation  that  a  remedy  should 
not  be  given  subsequently,  and  that  the  omission  could  not 
be  rectified  without  a  breach  of  contract  which  the  Consti- 
tution forbade.2  The  State  was  stripped  under  this  inter- 
pretation of  prerogatives  that  are  commonly  regarded  as 
inseparable  from  sovereignty,  and  might  have  stood,  like 
Lear,  destitute  before  her  offspring,  had  not  the  police  power 
been  dexterously  declared  paramount,  and  used  as  a.  means 
of  rescinding  improvident  grants. 

1  New  Orleans  Gas  Co.  v.  The  Louisiana  Light  Co.,  115  U.  S.  650, 
665. 

2  See  the  Philadelphia  &  Trenton  R.  R.  Co.,  6  Wharton,  35,  44; 
Monongahela  Navigation  Co.  v.  Coons,  6  W.  &  S.  101 ;  Duncan  v.  The 
Railroad. 
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In  the  New  Orleans  Gas  Co.,^  and  the  Tammany  Water 
Works  V.  The  New  Orleans  Water  Works,^  the  Supreme  Court 
of  the  United  States  held  that  an  exclusive  right  to  lay  pipes 
in  the  streets  of  a  city  for  the  purpose  of  supplying  the  citizens 
with  gas  or  water  might  be  irrevocably  conferred  on  a  single 
company.  The  authorities  in  some  of  the  States  are  to  the 
same  effect,^  while  the  opposite  view  prevails  in  others;*  but 
the  tendency  of  the  recent  decisions  is  to  treat  such  inde- 
feasible privileges,  including  exemptions  from  taxation,  as 
exceptions  to  the  rule  that  the  legislature  cannot  tie  its  hands 
or  enter  into  any  agreement  that  will  preclude  it  from  acting 
for  the  general  good.  Many  powers,  and  among  them  the 
power  to  coin  money  and  regulate  the  value  thereof,  the  police 
power  and  that  of  eminent  domain,  are  not  only  sovereign, 
but  so  essential  to  the  care  which  the  State  should  have  for 
the  lives  and  fortunes  of  its  citizens  that  they  cannot  be  vested 
irrevocably  in  private  hands,  or  exercised  save  for  a  public 
purpose ;  and  any  attempt  by  the  State  to  alienate  its  au- 
thority in  these  regards  will  be  merely  void,  and  may  be  so 
treated  by  the  courts.^ 

The  rule  is  nevertheless  subject  to  qualifications,  and  varies 
with  the  nature  of  the  power  and  the  end  in  view.  A  State 
may  forego  the  power  of  taxation,  but  cannot  confer  it ;  or,  in 
other  words,  may  covenant  not  to  tax  the  covenantee,  though 
not  that  he  shall  have  the  right  to  tax  other  people.  So  the 
powers  requisite  for  municipal  and  local  government  may  be 
delegated  to  a  natural  or  an  artificial  person  appointed  by 
the  State  or  chosen  by  the  inhabitants  of  the  town  or  dis- 
trict, but  cannot  be  vested  irrevocably  in  the  appointee ;  and 
a  stipulation  to  that  effect  will  be  nugatory.  Other  powers 
again,  although   public   in   their   nature,  as   concerning  the 

1  115  U.  S.  650. 

2  120  U.  S.  64. 

3  Memphis  v.  The  Water  Works,  5  Heisk.  492;  State  v.  Milwaukee 
Gas  Light  Co.,  25  Wis.  454. 

4  Norwich  Gas  Light  Co.  v.  Norwich  Gas  Light  Co.,  25  Coun.  19;  The 
State  V.  The  Cincinnati  Gas  Co.,  8  Ohio  St.  292. 

5  The  Beer  Co.  v.  Massachusetts,  97  U.  S.  32;  Thorp  v.  The  Railroad 
Co.,  37  Vt.  149. 
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general  welfare,  may  be  the  subject  of  statutory  grants,  which 
under  our  system  are  absolute,  and  substitute  the  recipient 
for  the  State.  Under  this  head  we  may  include  the  power 
to  lay  out  and  construct  highways,  to  build  bridges,  to  supply 
gas,  water,  and  electricity,  and  numerous  privileges  that  have 
been  liberally  bestowed  on  the  great  corporations  which  for 
good  or  evil  have  had  so  large  a  share  in  the  development 
of  the  United  States. 

When  these  powers  are  exercised  through  a  public  agency 
they  remain  in  the  full  sense  of  the  term  public,  and  the 
persons  by  whom  the}/  are  administered  are  public  officers  ;  ^ 
while  on  the  other  hand  they  become  private,  or  are  at  all 
events  property,  when  bestowed  on  individuals  or  corporators 
who  contribute  the  funds  requisite  for  the  enterprise. ^  The 
right  of  eminent  domain  is  in  this  category ;  and  when  an 
incorporated  company  is  authorized  to  take  land  for  the  con- 
struction of  a  railway  or  canal,  the  franchise  is  irrevocable, 
and  cannot  be  abrogated  without  compensating  the  corpora- 
tors. But  it  is  not  less  well  settled  that  incorporating  a 
railway  company  with  the  right  to  take  land  for  the  public 
use,  does  not  place  it  beyond  the  reach  of  the  same  power 
which  remains  unimpaired,  and  may,  notwithstanding  a  stipu- 
lation to  the  contrary  in  the  charter,  be  exercised  as  a  means 
of  regaining  the  franchise  which  that  gave,  or  appropriating 
it  to  a  different  public  use.^  Accordingly,  while  the  State 
may  agree  not  to  exercise,  but  cannot  confer,  the  power  of 
taxation,  she  may  confer  the  power  of  eminent  domain,  but 
cannot  enter  into  any  agreement  that  will  preclude  its 
exercise. 

The  rule  that  a  government  cannot  be  debarred  from  exer- 
cising its  authority  for  the  ends  for  which  government  is 

1  East  Hartford  v.  The  Hartford  Bridge  Co.,  10  Howard,  511. 

2  The  Binghamton  Bridge  Co.,  3  Wallace,  51;  New  Orleans  Gas  Co. 
V.  Louisiana  Light  Co.,  115  U.  S.  650,  654. 

8  The  Richmond  R.  R.  Co.  v.  The  Louisiana  R.  R.  Co.,  13  Howard, 
71;   The  West  River  Bridge  Co.   v.   Dix,    6  Id.  507;  McKeen  v.  The 
Canal  Co.,  49  Pa.  439,  446;  New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650,  673;  ante,  p.  354. 
VOL.  I.  — 39 
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instituted,^  applies  with  peculiar  force  to  the  police  power.^ 
This  power  may  be  defined  as  the  right  and  duty  of  guard- 
ing against  or  forbidding  all  things  that  are  hurtful  to 
society  as  an  organic  whole,  or  to  the  individuals  of  which 
it  is  composed  ;  and  conversely  of  authorizing  every  act  which 
is  requisite  for  carrying  such  regulations  into  effect.^  That 
such  a  power  exists  and  may  be  exercised  over  individuals,  is 
not  seriously  questioned,  and  the  recent  cases  have  estab- 
lished that  it  is  not  less  applicable  to  bodies  corporate.* 

The  incorporation  of  a  company  for  a  specific  purpose,  — 
as,  for  instance,  the  prosecution  of  a  trade  or  business,  —  con- 
fers the  rights  which  natural  persons  have  for  the  same 
purpose,  but  confers  no  more  ;  and  the  company  must  submit 
to  any  regulation  which  would  be  constitutional  if  made 
with  regard  to  individuals.^  No  government  can  by  char- 
ter or  otherwise  bargain  away  its  power  to  provide  for  the 
health,  safety,  and  morals  of  the  community.  The  people 
themselves  have  no  such  authority,  and  certainly  have  not 
delegated  it  to  their  representatives.^ 

What  is  requisite  for  the  general  welfare,  depends  on  cir- 
cumstances which  cannot  be  anticipated,  and  should  be  deter- 
mined in  view  of  the  contingency  when  it  occurs;  and  while 

1  The  Butchers'  Union  Co.  v.  Crescent  City,  111  U.  S.  746,  752. 

2  Moore  v.  The  State,  48  Miss.  147;  The  Metropolitan  Board  v.  Baine, 
34  N.  Y.  657,  667. 

3  Thorpe  v.  Rutland  R.  R.  Co.,  27  Vt.  150;  Hale  v.  Lawrence,  1 
Zabriskie,  714  ;  3  Id.  590;  Lake  View  v.  Rose  Hill  Cemetery,  70  111.  192; 
The  State  v.  Noyes,  47  Me.  189. 

*  Boyd  V.  Alabama,  94  U.  S.  645;  The  Beer  Co.  v.  Massachusetts,  97 
Id.  25;  Stone  v.  Mississippi,  101  Id.  814;  The  Fertilizing  Co.  v.  Hyde 
Park,  97  Id.  6.59;  Butchers'  Union  Co.  v.  Crescent  City,  111  Id.  746,  752; 
Quackenbush  v.  Wisconsin  R.  R.  Co.,  62  Wis.  411;  Black,  Constitutional 
Prohibitions,  sections  61,  62. 

^  Missouri  Pacific  R.  R.  Co.  v.  Humes,  115  U.  S.  512;  The  Railroad 
Co.  V.  Maryland,  21  Wallace,  456;  Chicago  R.  R.  Co.  v.  Iowa,  94  U.  S.  155; 
Ruggles  V.  Illinois,  108  Id.  531;  Railroad  Commission  Cases,  116  Id.  307, 
329. 

6  The  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  The  Butchers'  Union 
Co.  V.  Crescent  City,  111  Id.  746,  752;  Lake  Hill  v.  Cemetery  Co.,  70  111. 
191 ;  Black,  Constitutional  Prohibitions,  sect.  61. 
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the  legislative  discretion  must  be  exercised  in  subordination 
to  the  clause  which  forbids  deprivation  without  due  process 
of  law,  it  cannot  be  restricted  to  narrower  bounds.  A  State 
cannot  repeal  a  charter  because  the  business  for  which  the 
company  was  incorporated  proves  injurious,  or  against  public 
policy  ;  but  it  may  prohibit  the  transaction  of  such  busi- 
ness absolutely,  or  save  under  certain  conditions,  and  the  com- 
pany must  conform  to  the  general  rule.  The  police  power  is 
thus  a  corrective  to  the  ill  consequences  which  might  ensue 
from  the  doctrine  that  statutory  grants  are  contracts  and 
cannot  be  altered  or  repealed.^  Hence  when  the  exercise  of  a 
franchise  becomes  noxious  through  a  change  of  circumstances, 
or  experience  demonstrates  that  what  was  once  regarded 
as  innocent,  —  as,  for  instance,  the  sale  of  lottery-tickets, 
the  keeping  of  gaming-tables,  or  the  retailing  of  intoxicating 
liquors,  —  is  prejudicial  to  health  or  morals,  the  legislature 
may  impose  such  restrictions  as  they  deem  requisite,  with- 
out compensating  the  grantees  or  corporators  for  the  loss.^ 
A  cemetery  company  may  consequently  be  compelled  to  make 
no  further  interments  in  a  burial-ground  within  the  limits  of 
a  city,  and  to  permit  the  removal  of  the  bodies  which  are 
already  there,  although  it  was  incorporated  for  the  purpose 
which  the  statute  frustrates.^  It  is  not  less  well  established 
that  while  the  incorporation  of  a  company  to  carry  freight 
and  passengers  confers  an  authority  to  charge  a  reasonable 
sum  for  the  carriage,  it  simply  puts  the  company  in  the  posi- 
tion of  a  natural  person  engaged  in  the  same  business ;  and  as 
he  would  be  subject  to  legislative  control  as  to  the  amount  of 

1  Stone  V.  Mississippi,  101  U.  S.  814;  Butchers'  Union  Co.  v.  Crescent 
City  Live  Stock  Co.,  Ill  Id.  746;  Frankford  R.  R.  Co.  v.  City  of  Pliila- 
delphia,  58  Pa.  122. 

2  Tiie  Butchers'  Union  Co.  v.  Crescent  City,  111  U.  S.  746,  752;  The 
Beer  Co.  v.  Massachusetts,  97  U.  S.  32;  Fertilizing  Co.  v.  Hyde  Park, 
107  Id.  667;  Stone  v.  Mississippi,  101  Id.  814;  The  Western  Savings 
Fund  V.  The  City  of  Philadelphia,  31  Pa.  175;  The  Presbyterian 
Church  V.  New  York,  5  Cowen,  540;  The  Commonwealth  v.  Canal  Co., 
66  Pa.  41,  50  ;  The  Frankford  R.  R.  Co.  v.  Philadelphia,  8  Id.  119, 
123. 

8  Presbyterian  Church  v.  New  York,  5  Cowen,  540. 
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his  charges,  so  will  the  company  be.^  In  like  manner,  a  char- 
ter authorizing  the  construction  of  a  dam  across  a  navigable 
river  as  a  means  of  water-power  will  not  preclude  the  legis- 
lature from  requiring  the  company  to  open  a  way  for  the  ascent 
of  fish  that  does  not  materially  interfere  with  the  appropriate 
use  of  the  dam.^ 

"  It  might,"  said  Clifford,  J.,  "  be  doubtful  whether  the 
legislature  of  a  State  can  make  a  contract  with  a  corporation, 
authorizing  them  to  construct  a  dam  across  a  river  flow- 
ing through  two  or  more  States  which  shall  permanently 
exempt  the  grantees  from  all  such  obligation,  and  destroy 
forever  the  rights  of  fishery  in  the  river  throughout  its  whole 
course  from  its  source  to  its  confluence  with  tide-waters. 
Concede,  however,  that  the  power  to  make  such  a  contract 
exists,  and  that  it  is  as  boundless  as  the  theory  of  the  respon- 
dents assumes  it  to  be,  still  the  court  here  is  of  the  opinion 
that  the  decree  of  the  State  court  is  correct,  and  that  it  should 
be  affirmed,  as  the  charters  under  which  the  dam  in  this  case 
was  erected  and  is  maintained  do  not  contain  any  such  ex- 
emption from  the  implied  obligation  ^to  construct  fish  ways  for 
the  free  passage  of  the  fish,  nor  any  provision  which  pro- 
hibits the  legislature  from  imposing  that  obligation  under  the 
power  reserved  to  amend,  alter,  or  repeal  the  charter."  This 
decision  would  seem  preferable  to  that  in  The  Common- 
wealth V,  The  Pennsylvania  Canal  Co.,^  where  it  was  held 
that  as  the  dams  across  the  Susquehanna  had  no  fish-ways 
when  they  were  sold  and  conveyed  by  the  State,  the  grantees 
could  not  be  compelled  to  open  them  subsequently,  although 
the  effect  was  to  exclude  the  fish  which  had  formerly  as- 
cended the  stream  in  great  numbers  from  the  sea.* 

1  Railroad  Co.  v.  Maryland,  21  Wallace,  456;  Ruggles  v.  Illinois,  108 
U.  S.  526;  Railroad  Commission  Cases,  116  Id.  307,  329. 

2  The  Holyoke  Co.  v.  Lyman,  15  Wallace,  523. 

3  66  Pa.  41. 

^  The  principle  is  given  in  the  following  extract  from  the  judgment  in 
the  Frankford  R.  R.  Co.  v.  The  City  of  Philadelphia,  58  Pa.  122:  "The 
argument  on  behalf  of  the  plaintiffs  starts  with  the  assertion  that, 
being  a  corporation  created  by  the  State,  they  are  subject  only  to  such 
burdens  as  are  clearly  imposed  by  their  charter.     If  by  this  it  is  meant 
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In  The  Beer  Co.  v.  Massachusetts  ^  a  company  was  in- 
corporated "for  the  purpose  of  manufacturing  malt  liquors 

that  they  are  subject  to  no  other  burdens,  regulations,  or  restrictions 
than  those  which  are  expressly  enumerated  in  the  act  of  assembly  which 
authorized  their  corporate  existence,  we  cannot  yield  our  assent  to  it. 
They  were  incorporated  with  two  privileges :  the  one  was  a  right  to  con- 
struct a  railway  upon  and  along  some  of  the  public  streets  of  the  city  of 
Philadelphia,  and  the  other  was  a  right  to  run  passenger-cars  on  the  rail- 
way when  constructed,  and  to  engage  in  the  business  of  passenger-carriers. 
Of  both  these  privileges  they  are  undoubtedly  purchasers,  and  they  cannot 
be  deprived  of  them  by  any  action  of  the  city.  But  the  grant  of  a 
privilege  to  carry  passengers  in  cars  over  the  streets  does  not  necessa- 
rily involve  exemption  from  liability  to  municipal  regulation.  It  is  not 
the  bestowal  of  a  right  superior  to  the  rights  enjoyed  by  passenger-car- 
riers generally,  whether  such  carriers  be  natural  or  artificial  persons.  The 
facilities  for  the  use  of  the  right  may  be  greater,  but  the  right  itself  can 
be  neither  more  nor  less  than  a  natural  person  possesses.  If  it  is  to  be 
presumed  that  when  the  legislature  creates  a  corporation,  and  authorizes  it 
to  carry  on  a  specified  business  within  the. limits  of  a  municipal  organiza- 
tion, the  business  is  intended  to  be  conducted  under  the  restrictions,  rules, 
and  regulations  that  govern  the  same  business  when  transacted  by  others 
within  the  same  corporate  limits,  can  it  be  doubted  that  a  company  char- 
tered and  endowed  with  the  single  privilege  of  running  a  line  of  om- 
nibuses within  a  city  or  borough,  would  take  the  privilege  subject  to 
reasonable  municipal  regulations  of  its  enjoyment '?  Would  the  vehicles 
of  such  a  corporation  be  beyond  all  control  of  the  city  or  borough  as  to 
the  rate  of  speed  at  which  they  might  be  run,  or  as  to  the  places  where 
they  might  stop?  Might  they  obstruct  crossings  whenever  and  wherever 
the  company  might  please,  and  the  municipal  authorities  be  powerless  to 
restrain  the  public  inconvenience?  Is  such  an  exemption  from  reasonable 
local  regulation  a  part  of  the  legislative  grant  ?  If  it  is,  the  grant  is 
more  than  conferring  a  right  to  do  the  business.  Suppose  a  company 
chartered  to  make  and  sell  bread  in  the  city:  is  it  beyond  the  power  of 
the  local  authorities  to  prescribe  the  weight  of  the  loaves  which  they 
make  and  sell  ?  Or  if  authorized  to  own  and  use  hackney-coaches,  may 
not  stands  be  prescribed  for  them  ?  These  and  a  multitude  of  similar 
questions  may  be  put,  to  which  there  can  be  but  one  answer.  A  power 
or  a  right  in  the  hands  of  a  corporation  can  be  no  greater  than  the  same 
power  or  right  in  the  hands  of  a  natural  person.  Any  regulations  which 
may  be  imposed  upon  its  exercise  by  one,  may  be  imposed  upon  its  exer- 
cise by  the  other.'*  For  like  reasons  the  legislature  may  compel  railway 
companies  to  sound  a  whistle  or  ring  a  bell  before  crossing  a  public  road, 


1  97  U.  S.  32. 


614  BREWING   COMPANY  BOUND 

in  all  their  varieties  in  the  city  of  Boston."  A  subsequent 
act  prohibited  the  manufacture  of  malt  liquors  for  sale 
in  Massachusetts,  and  brewing  and  keeping  them  for  sale, 
on  pain  of  fine  and  imprisonment  and  the  forfeiture  of  the 
liquors  to  the  Commonwealth.  The  State  tribunals  held 
that  "  the  act  did  not  impair  the  obligation  of  the  contract 
contained  in  the  charter,"  and  the  decision  was  upheld  by 
the  Supreme  Court  of  the  United  States  on  the  following 
grounds  :  "  The  plaintiff  in  error  was  incorporated  *  for  the 
purpose  of  manufacturing  malt  liquors  in  all  their  varieties,' 
it  is  true,  and  the  right  to  manufacture  undoubtedly,  as  the 
plaintiff's  counsel  contends,  included  the  incidental  right  to 
dispose  of  the  liquors  manufactured.  But  although  this  right 
or  capacity  was  thus  granted  in  the  most  unqualified  form,  it 
cannot  be  construed  as  conferring  any  greater  or  more  sacred 
right  than  any  citizen  had  to  manufacture  malt  liquor,  nor  as 
exempting  the  corporation  from  any  control  therein  to  which 
a  citizen  would  be  subject  if  the  interest  of  the  community 
should  require  it.  If  the  public  safety  or  the  public  morals 
require  the  discontinuance  of  any  manufacture  or  traffic,  the 
hand  of  the  legislature  cannot  be  stayed  from  providing  for 
its  discontinuance  by  any  incidental  inconvenience  which 
individuals  or  corporations  may  suffer.  All  rights  are  held 
subject  to  the  police  power  of  the  State.  We  do  not  mean  to 
say  that  property  actually  in  existence,  and  in  which  the 
right  of  the  owner  has  become  vested,  may  be  taken  for  the 
public  good  without  due  compensation  ;  but  we  infer  that 
the  liquor  in  this  case,  as  in  the  case  of  Bartemeyer  v,  lowa,^ 

and  to  erect  fences  on  either  side  of  their  tracks,  and  render  them  liable 
in  double  the  amount  of  damages  occasioned  by  a  failure  to  comply.  Mis- 
souri Pacific  R.  R.  Co.  v.  Humes,  115  U.  S.  572;  Thorpe  v.  The  Railroad 
Co.,  27  Id.  140;  Ohio  R.  R.  Co.  v.  McClelland,  25  111.  140;  Galena  R.  R. 
Co.  V.  Loomis,  13  Id.  548;  and  the  power  extends  to  regulating  the  fares 
and  charges  for  freight  and  passengers,  and  prescribing  the  points  at  which 
stations  shall  be  erected  and  maintained.  Ruggles  v.  Illinois,  108  U.  S. 
536;  New  Haven  R.  R.  Co.  v.  Hammersly,  104  Id.  1;  Railroad  Commis- 
sioners V.  Portland  R.  R.  Co.,  63  Me.  269;  Pittsburg  R.  R.  Co.  v. 
Southeast  R.  R.  Co.,  77  Pa.  173. 
1  18  Wallace,  129. 
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was  not  ill  existence  when  the  liquor  law  of  Massachusetts 
was  passed.  Had  the  plaintiff  in  error  relied  on  the  exis- 
tence of  the  property  prior  to  the  law,  it  behooved  it  to  show 
that  fact.  But  no  such  fact  is  shown,  and  no  such  point  is 
taken.  The  plamtiff  in  error  boldly  takes  the  ground  that, 
being  a  corporation,  it  has  a  right,  by  contract,  to  manufac- 
ture and  sell  beer  forever,  notwithstanding  and  in  spite  of 
any  exigencies  which  may  occur  in  the  morals  or  the  health 
of  the  community  requiring  such  manufacture  to  cease.  We 
do  not  so  understand  the  rights  of  the  plaintiff.  The  legis- 
lature had  no  power  to  confer  any  such  right.  Whatever 
differences  of  opinion  may  exist  as  to  the  extent  and  bound- 
aries of  the  police  power,  and  however  difficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives, 
health,  and  property  of  the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals.  The  legislature  cannot 
by  any  contract  divest  itself  of  the  power  to  provide  for 
these  objects.  They  belong  emphatically  to  that  class  of 
objects  which  demand  the  application  of  the  maxim,  salus 
populi  suprema  lex,  and  they  are  to  be  attained  and  provided 
for  by  such  appropriate  means  as  the  legislative  discretion 
may  devise.  That  discretion  can  no  more  be  bargained  away 
than  the  power  itself.^  Since  we  have  already  held,  in  the 
case  of  Bartemeyer  v.  lowa,^  that  as  a  measure  of  police  regu- 
lation, looking  to  the  preservation  of  public  morals,  a  St^vte 
law  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors  is  not  repugnant  to  any  clause  of  the  Constitution 
of  the  United  States,  we  see  nothing  in  the  present  case 
that  can  afford  any  sufficient  ground  for  disturbing  the 
decision  of  the  Supreme  Court  of  Massachusetts." 

In  the  Fertilizing  Company  v.  Hyde  Park^  the  State  of 
Illinois  granted  a  charter  authorizing  the  conversion  of  ani- 
mal matter  into  manure  for  fifty  years,  at  any  point  south  of 
a  certain  line  in  Cook  County ;  and  the  company  selected  a 
locality,  subsequently  known  as    Hyde  Park,  and  laid  out 

1  Boyd  V.  Alabama,  94  U.  S   6i5.  s  107  U.  S.  667. 

2  18  Wallace,  129. 
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large  sums  of  money  in  the  erection  of  the  buildings  and  ma- 
chinery requisite  for  the  business  for  which  they  had  been 
incorporated.  Hyde  Park  was  then  a  morass,  but  became  a 
populous  town  ;  and  the  inhabitants  were  annoyed  and  their 
health  endangered  by  the  exhalations  from  the  company's 
works,  and  it  was  held  that  the  legislature  might  authorize 
the  town  to  forbid  the  transportation  of  dead  animals  through 
the  streets,  and  thus  in  effect  compel  the  company  to  refrain 
from  exercising  the  privilege  conferred  by  the  charter,  or  re- 
move elsewhere.  The  court  said  in  giving  judgment:  "  That 
a  nuisance  of  a  flagrant  character  existed,  as  found  by  the 
court  below,  is  not  controverted.  We  cannot  doubt  that  the 
police  power  of  the  State  was  applicable,  and  adequate  to 
give  an  effectual  remedy.  That  power  belonged  to  the 
States  when  the  Federal  Constitution  was  adopted.  They 
did  not  surrender  it,  and  they  all  have  it  now.  It  ex- 
tends to  the  entire  property  and  business  within  their 
local  jurisdiction.  Both  are  subject  to  it  in  all  proper 
cases.  It  rests  upon  the  fundamental  principle  that  every 
one  shall  so  use  his  own  as  not  to  wrong  and  injure  an- 
other. To  regulate  and  abate  nuisances  is  one  of  its  ordi- 
nary functions." 

Strong,  J.,  dissented  on  the  ground  that  what  is  and  what 
is  not  a  nuisance  depends  largely  on  the  will  of  the  legisla- 
ture, which  can  "•  legalize  acts  that  would  otherwise  be  ob- 
noxious to  the  criminal  law."  The  defendant's  works  were 
no  doubt  offensive  to  the  senses,  and  had  become  more  or  less 
injurious  through  the  growth  of  the  town  in  which  they  were 
erected.  This  was  an  inconvenience  ;  but  the  accumulation 
of  offal  and  refuse  matter  in  the  streets  of  Chicago  w^ould 
have  been  still  more  inconvenient.  It  was  for  the  supreme 
authority  of  the  State  to  say  which  was  the  greater  evil, 
and  that  had  answered  the  question  by  granting  a  charter  to 
the  Fertilizing  Co.,  on  the  faith  of  which  they  had  ex- 
pended $250,000,  and  which  must  be  regarded  as  an  implied 
contract  that  the  privilege  w^hich  it  conferred  should  not  be 
impaired  by  the  exercise  of  the  police  power  or  in  any  other 
way. 
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In  Coates  v.  The  Mayor  of  New  York  ^  an  ordinance  was 
adopted  by  the  City  Councils  on  the  7th  October,  1823,  under 
an  authority  conferred  by  the  legislature,  March  9,  1813,  for- 
bidding interments  or  the  depositing  of  dead  bodies  in  vaults 
in  the  city  south  of  a  designated  line.     A  penalty  was  pre- 
scribed for  its  violation.     The  action  was  brought  to  recover 
the  penalty  for  depositing  a  dead  body  in  a  vault  in  Trinity 
Churchyard.     A  plea  was  interposed,  setting  forth  that  the 
locus  in  quo  was  granted  by  the  King  of  Great  Britain,  on  the 
6th  of  May,  1697,  to  a  corporation  by  the  name  of  the  "  Rec- 
tor and  Inhabitants  of  the  city  of  New  York  in  Communion 
with  the  Protestant  Episcopal  Church  of  England  "  and  their 
successors  forever,  as  and  for  a  churchyard  and  burying-place, 
with  the  rights,  fees,  etc.  ;  that  immediately  afterwards  the 
land  was  appropriated  and  thenceforward  used  as  and  for 
a  cemetery  for  the  interment  of  dead  bodies  ;  that  the  rector 
and  wardens  of  Trinity  Church  were  the  same  corporation  ; 
and  that  the  body  in  question  was  deposited  in  the  vault 
in  the  churchyard  by  the  license  of  that  corporation.      A 
general  demurrer  was  filed,  and  the  case  elaborately  argued. 
The  validity  of  the  ordinance  was  sustained.     The  court  held 
that  the  act  under  which  it  was  passed  was  not  unconsti- 
tutional, either  as  impairing  the  obligation  of  contracts  or 
taking   property  for  public  use  without  compensation,  but 
stood  on  the  police  power  to  make  regulations  in  respect  to 
nuisances.     "  Every  right,  from  absolute  ownership  in  prop- 
ert}'-  down  to  a  mere  easement,  is  purchased  and  holden  sub- 
ject to  the  restriction  that  it  shall  be  so  exercised  as  not  to 
injure  others.     Though  at  the  time  it  be  remote  and  inoffen- 
sive, the  purchaser  is  bound  to  know  at  his  peril  that  it 
may  become  otherwise  by  the  residence  of  many  people  in 
its  vicinity,  and  that  it  must  yield  to  by-laws  and   other 
regular  remedies  for  the  suppression  of  nuisances.     In  such 
cases  prescription,  whatever  the  length  of  time,  has  no  appli- 
cation.    Every  day's  continuance  is  a  new  offence,  and  it  is 
no  justification  that  the  party  complaining  came  voluntarily 
within  its  reach.     Pure  air  and  the  comfortable  enjoyment  of 

1  7  Co  wen,  585. 
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property  are  as  much  rights  belonging  to  it  as  the  right  of 
possession  and  occupancy.  If  population,  where  there  was 
none  before,  approaches  a  nuisance,  it  is  the  duty  of  those 
liable  at  once  to  put  an  end  to  it."  ^ 

It  is  at  the  same  time  clear  that  a  State  cannot,  by  arbi- 
trarily assuming  that  a  trade  or  commodity  is  injurious  to  the 
common  weal,  justify  the  breach  of  a  contract  or  impair  the 
rights  of  a  corporation  or  an  individual.  The  police  power  is, 
like  all  others,  subject  to  the  Constitution,  and  cannot  be 
used  as  a  color  for  the  disregard  of  the  restrictions  which 
that  imposes.^  Convenience,  utility,  or  profit  will  not  alone 
sustain  such  a  plea,  nor  can  it  rest  on  the  recitals  of  a  statute 
where  there  is  no  substantial  basis.^  The  question  is  primarily 
for  the  legislature,  and  their  decision  should  not  be  lightly 
disregarded  by  the  courts;  but  it  will  still  be  for  the  judiciary 
to  decide  in  the  last  resort  whether  the  right  or  privilege 
which  it  is  sought  to  abrogate  has  such  a  relation  to  health, 
order,  or  morals  that  it  can  legitimately  be  divested  on  that 
ground.*  It  followed  in  the  case  last  cited  that  the  exclusive 
privilege  which  had  been  granted  to  the  Louisiana  Light  Co. 
of  laying  pipes  or  conduits  in  the  streets  of  New  Orleans  for 
supplying  that  city  with  gas  could  not  be  revoked  without 
impairing  the  obligation  of  the  contract.  It  was  not  a 
monopoly,  because  as  no  one  could  use  the  public  highways 
for  such  a  purpose  without  an  authority  from  the  govern- 
ment, so  no  one  lost  or  was  deprived  of  anything  by  the 
grant  to  the  company.  Such  was  the  decision  in  New  Or- 
leans V,  Clark,^  and  the  court  adhered  to  that  view.      Nor 

1  See  The  Brick  Presbyterian  Church  v.  The  Mayor  of  New  York, 
5  Cowen,  538,  542;  The  Fertilizing  Co.  v.  Hyde  Park,  107  U.  S.  667. 

2  Chy  Lung  v.  Freeman,  92  U.S.  275;  The  Raih'oad  Co.  v.  Husen,  95 
Id.  465. 

3  In  re  Jacobs,  98  N.  Y.  98,  110;  The  People  v.  The  Jackson  Plank 
Koad  Co.,  9  Mich.  307;  Cooley,  Const.  Limitations,  577. 

4  In  re  Jacobs,  98  N.  Y.  98,  109;  The  People  v.  Marx,  99  Id.  377;  Coe 
V.  Schultz,  47  Barb.  64;  The  New  Orleans  Gas  Co.  v.  The  Louisiana 
Light  Co.,  115  U.  S.  650. 

6  95  U.  S.  644.  See  St.  Tammany  Water  Works  v.  New  Orleans 
Water  Works,  120  Id.  64,  to  the  same  effect. 


EXERCISED   WITHOUT   SUFFICIENT   CAUSE.  619 

could  it  justly  be  said  that  the  privilege  endangered  the  pub- 
lic health  or  the  public  safety.  The  object  was,  on  the  con- 
trary, beneficial,  —  to  do  that  at  the  risk  and  with  the  funds 
of  the  corporation  which  the  State  could  not  do  herself ;  and 
if  the  company  abused  their  powers,  they  might  be  controlled 
by  legislation,  or  the  franchise  might  be  rescinded  by  the 
aid  of  the  power  of  eminent  domain.  The  point  was  again 
decided  in  another  case  in  the  same  volume  of  reports ;  ^  and 
in  The  New  Orleans  Water  Works  Co.  v.  Rivers  '^  the  prin- 
ciple was  applied  to  an  exclusive  right  to  furnish  a  supply 
of  water.  In  like  manner,  a  company  may  be  endowed  with 
the  exclusive  right  to  erect  and  maintain  a  slaughter-house, 
market,  or  other  structure  devoted  to  a  specific  use,  wher- 
ever the  circumstances  are  such  that  the  government  might, 
for  the  preservation  of  health  and  order,  take  the  matter  into 
its  own  hands,  and  may  therefore  delegate  it  to  the  persons 
whom  it  deems  best  fitted  for  such  a  service.'^ 

When,  however,  as  in  such  instances,  the  validity  of  a 
monopoly  depends  on  the  assumption  that  the  subject-matter 
lies  within  the  police  power,  and  might  be  withheld  from 
every  one  on  that  ground,  the  privilege  may  be  abrogated  by 
virtue  of  the  same  power,  and  the  courts  will  not  set  aside 
the  act  unless  it  is  manifestly  arbitrary  and  oppressive.* 

The  cases  which  establish  that  the  police  power  is  in- 
susceptible of  alienation  might  seem  to  be  at  variance  with 
the  decisions  that  the  power  of  taxation  may  be  made  the 
subject  of  a  contract  which  will  preclude  its  exercise ;  but 
both  views  were  ingeniously  shown  to  be  reconcilable  in 
Stone  V,  Mississippi.^  "  We  have  held,"  said  Waite,  C.-J., 
"  not,  however,   without   strong   opposition   at   times,   that 

1  The  Louisville  Gas  Co.  v.  The  Citizens'  Gas  Co.,  115  U.  S.  683. 

2  115  U.  S.  674. 

8  Slaughter-House  Cases,  16  Wallace,  36;  Le  Claire  v.  Davenport, 
13  Iowa,  210;  Chicago  v.  Rumpff,  45  111.  90;  Tiedeman,  Limitations  of 
Police  Powers,  3,  24. 

*  See  Slaughter-House  Cases,  16  Wallace,  36;  The  Butchers'  Union 
Co.  V.  Crescent  City,  111  U.  S.  746. 

6  101  U.  S.  814,  819. 
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this  clause  protected  a  corporation  in  its  charter-exemptions 
from  taxation.  While  taxation  is  in  general  necessary  for 
the  support  of  the  government,  it  is  not  part  of  the  gov- 
ernment itself.  Government  was  not  organized  for  the 
purpose  of  taxation,  but  taxation  may  be  necessary  for  the 
purposes  of  government.  As  such,  taxation  becomes  an  in- 
cident to  the  exercise  of  the  legitimate  functions  of  govern- 
ment, but  nothing  more.  No  government  dependent  on 
taxation  for  support  can  bargain  away  its  whole  power  of 
taxation,  for  that  would  be  substantially  abdication.  All 
that  has  been  determined  thus  far  is,  that  for  a  consideration 
it  may,  in  the  exercise  of  a  reasonable  discretion  and  for  the 
public  good,  surrender  a  part  of  its  powers  in  this  particular. 
But  the  power  of  governing  is  a  trust  committed  by  the 
people  to  the  government,  no  part  of  which  can  be  granted 
away.  The  people  in  their  sovereign  capacity  have  estab- 
lished their  agencies  for  the  preservation  of  the  public  health 
and  the  public  morals  and  the  protection  of  public  and  pri- 
vate rights.  These  several  agencies  can  govern  according  to 
their  discretion,  if  within  the  scope  of  their  general  authority 
while  in  power,  but  they  cannot  give  away  nor  sell  the  dis- 
cretion of  those  that  are  to  come  after  them  in  respect  to 
matters  the  government  of  which,  from  the  very  nature  of 
things,  must  '  vary  with  varying  circumstances.'  The}^  may 
create  corporations,  and  give  them,  so  to  speak,  a  limited 
citizenship  ;  but  as  citizens  limited  in  their  privileges  or 
otherwise,  these  creatures  of  the  government  creation  are 
subject  to  such  rules  and  regulations  as  may  from  time  to 
time  be  ordained  and  established  for  the  preservation  of 
health  and  morality.  The  contracts  which  the  Constitution 
protects  are  those  that  relate  to  property  rights,  not  govern- 
mental. It  is  not  always  easy  to  tell  on  which  side  of  the 
line  which  separates  governmental  from  property  rights  a 
particular  case  is  to  be  put ;  but  in  respect  to  lotteries  there 
can  be  no  difficulty.  They  are  not,  iji  the  legal  acceptation 
of  the  term,  mala  in  «e,  but,  as  we  have  just  seen,  may  prop- 
erly be  made  mala  prohihlta.  They  are  a  species  of  gambling, 
and  wrong  in  their  influences.      They  disturb  the  checks  and 
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balances  of  a  well-ordered  community.  Society  built  on  such 
a  foundation  would  almost  of  necessity  bring  forth  a  popula- 
tion of  speculators  and  gamblers,  living  on  the  expectation  of 
what,  '  by  the  casting  of  lots,  or  by  lot,  chance,  or  other- 
wise,' might  be  '  awarded '  to  them  from  the  accumulations 
of  others.  Certainly  the  right  to  suppress  them  is  govei-n- 
mental,  to  be  exercised  at  all  times  by  those  in  power  at  their 
discretion.  Any  one,  therefore,  who  accepts  a  lottery  charter 
does  so  with  the  implied  understanding  that  the  people,  in 
their  sovereign  capacity  and  through  their  properly  consti- 
tuted agencies,  may  resume  it  at  any  time  when  the  public 
good  shall  require,  whether  it  be  paid  for  or  not.  All  that 
one  can  get  by  such  a  charter  is  a  suspension  of  certain  gov- 
ernmental rights  in  his  favor,  subject  to  withdrawal  at  will. 
He  has  in  legal  effect  nothing  more  than  a  license  to  enjoy 
the  privilege  on  the  terms  named  for  the  specified  time,  un- 
less it  be  sooner  abrogated  by  the  sovereign  power  of  the 
State.  It  is  a  permit,  good  as  against  existing  laws,  but 
subject  to  future  legislative  and  constitutional  control  or 
withdrawal." 

Whatever  the  rule  may  be  as  regards  taxation,  the  power 
to  provide  for  the  administration  of  justice  is  not  merely  gov- 
ernmental, but  one  which  should  be  untrammelled,  in  view 
of  the  end  for  which  it  is  conferred  ;  and  a  citizen  who  ob- 
tains a  statutory  grant  which  is  at  variance  with  this  prin- 
ciple must  be  presumed  to  know  that  it  is  invalid,  and  may 
be  set  aside.^ 

In  this  instance  the  question  arose  under  an  act  providing 
that  on  the  erection  of  a  court-house  and  public  offices  by 
the  inhabitants  of  the  town  of  Canfield,  the  county  seat 
should  be  permanently  established  in  that  locality.  These 
conditions  were  complied  with;  but  the  legislature  passed  an- 
other statute,  which  virtually  repealed  the  first,  and  fixed  the 
meeting  of  the  court  in  a  neighboring  town.  Certain  prop- 
erty-holders and  residents  of  Canfield  then  filed  a  bill  aver- 
ring that  the  former  act  was  a  contract  which  the  latter 
impaired,  and  praying  that  the  contemplated  removal  might 

1  Newton  v.  The  Commissioners,  100  U.  S.  548. 
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be  enjoined.  The  court  held  that  there  was  no  contract,  but 
merely  a  declaration  of  a  legislative  will  or  purpose,  which 
might  be  changed,  and  that  if  the  statute  and  the  acts  done 
under  it  constituted  a  contract,  still  the  parties  and  the  sub- 
ject-matter were  such  that  one  legislature  could  not  bind 
another,  or  preclude  it  from  placing  the  seat  of  justice 
wherever  the  public  convenience  required.  Swayne,  J., 
cited  and  relied  on  the  previous  decisions  as  conclusive 
of  both  the  points  involved.  Agreeably  to  the  case  of  East 
Hartford  v.  The  Hartford  Bridge  Co.,^  where  the  question 
arose  out  of  the  grant  to  a  municipal  corporation  of  a  right 
of  ferriage  and  to  levy  tolls,  the  relation  of  the  parties  did 
not  admit  of  their  entering  into  a  compact  that  could  not 
be  modified  by  subsequent  legislation.  The  legislature  was 
acting  on  the  one  part,  and  a  municipal  corporation  on  the 
other,  with  a  view  to  a  public  object,  which  was  virtually 
a  highway  over  another  highwaj'-  up  and  down  the  river.  It 
followed  that  the  enactments  which  established  the  ferry 
must  be  considered  rather  as  a  public  law  than  as  contracts. 
They  related  to  public  interests.  They  changed  as  those  in- 
terests demanded.  The  grantees  likewise,  being  mere  organ- 
izations for  public  purposes,  were  liable  to  have  their  public 
powers,  rights,  and  duties  modified  or  abolished  at  any  moment 
by  the  legislature.  It  was  hardly  possible  to  conceive  the 
grounds  on  which  a  different  result  could  be  vindicated,  with- 
out destroying  all  legislative  sovereignty  and  checking  most 
legislative  improvements  and  amendments,  as  well  as  super- 
vision over  its  subordinate  public  bodies.  The  legislative 
power  of  a  State,  except  so  far  as  restrained  by  its  own  Con- 
stitution, was  at  all  times  absolute  with  respect  to  all  offices 
within  its  reach.  It  might  at  pleasure  create  or  abolish  them, 
or  modify  their  duties  ;  it  might  also  shorten  or  lengthen 
the  term  of  service  ;  and  it  might  increase  or  diminish 
the  salary  or  change  the  mode  of  compensation.^  The  police 
power  of  the  States,  and  that  with  respect  to  municipal  cor- 
porations, and  to  many  other  things  which  might  be  named, 

1  10  Howard,  511.  ^  Butler  v.  Pennsylvania,  10  Howard,  402. 
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were  of  the  same  absolute  character.^  "In  all  these  cases 
there  can  be  no  contract  and  no  irrepealable  law,  because 
they  are  *  governmental,'  and  hence  within  the  category  above 
stated.  They  involve  public  interests,  and  legislative  acts 
concerning  them  are  necessarily  public  laws.  Every  succeed- 
ing legislature  possesses  the  same  jurisdiction  and  power 
with  respect  to  them  as  its  predecessors.  The  latter  have 
the  same  power  of  repeal  and  modification  which  the  former 
had  of  enactment,  neither  more  nor  less.  All  occupy,  in 
this  respect,  a  footing  of  perfect  equality.  This  must  neces- 
sarily be  so  in  the  nature  of  things.  It  is  vital  to  the  public 
welfare  that  each  one  should  be  able  at  all  times  to  do  what- 
ever the  varying  circumstances  and  present  exigencies  touch- 
ing the  subject  involved  may  require.  A  different  result 
would  be  fraught  with  evil.  All  these  considerations  apply 
with  full  force  to  the  times  and  places  of  holding  courts. 
They  are  both  purely  public  things,  and  the  laws  concerning 
them  must  necessarily  be  of  the  same  character.  If  one  may 
be  bargained  about,  so  may  the  other." 

It  was  held  in  like  manner  in  the  Railroad  Co.  v.  Hecht  ^ 
that  the  legislature  did  not,  by  prescribing  a  mode  of  serv- 
ing process  upon  railroad  companies  differing  from  that 
provided  for  in  the  charter,  impair  the  obligation  of  the 
contract  between  such  company  and  the  State,  because  the 
power  of  a  State  to  regulate  the  methods  of  administering 
justice  is  incident  to  government,  and  an  intention  to  sur- 
render it  cannot  be  presumed,  and  will  be  ineffectual  if 
expressed. 

The  right  to  take  private  property  for  public  use  is  inher- 
ent in  sovereignty,  and  so  needful  for  its  exercise  that  it  may 
be  delegated,  but  cannot  be  surrendered.  A  company  may 
be  authorized  to  construct  a  bridge  or  railway  and  occupy 
the  ground  requisite  for  that  end,  and  such  a  grant  is,  as  we 
have  seen,  a  contract  which  cannot  be  rescinded  consistently 
with  the  Constitution  of  the  United  States ;  but  the  right  of 

1  Cooley,  Const.  Lim.,  232,  342  ;  The  Regents  v.  Williams,  9  Gill 
&  J.  (Md.)  365,  391. 

2  95  U.  S.  168. 
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eminent  domain  remains  in  the  State,  which  may  resume 
what  it  has  bestowed,  or  transfer  it  to  another  company  incor- 
porated for  an  analogous  purpose,  and  thus  in  effect  abrogate 
the  right  of  the  original  grantees.^  Such  is  the  rule  with  re- 
gard to  public  grants  of  land  and  chattels,  and  it  applies  to 
franchises,  which  would  confessedly  be  revocable  did  they  not 
partake  of  the  nature  of  property  and  fall  within  the  scope 
of  the  right  of  eminent  domain.  A  franchise  is  as  inviolable 
as  property  in  any  other  form,  but  it  has  no  higher  claim  ; 
and  although  a  State  cannot  take  back  what  it  has  given,  it 
may  compel  an  owner  to  sell  what  is  requisite  to  supply  a 
public  need,  whether  his  title  originated  in  a  legislative  or  in 
a  private  grant.^  Such  is  confessedly  the  rule  when  the  char- 
ter is  silent;  and  there  can  be  little  doubt  that  a  stipulation 
that  the  right  shall  not  be  exercised  is  invalid.  Were  such 
a  provision  legal,  it  would  arise  by  implication,  because  giving 
implies  an  undertaking  not  to  resume.  The  case  of  the 
Binghampton  Bridge  might  seem  to  contravene  this  view;  but 
the  legislature  there  intervened  arbitrarily,  without  indemni- 
fying the  prior  grantee. 

Although  the  legislature  cannot  ordinarily  take  the  proper- 
ty of  A  and  bestow  it  on  B  by  virtue  of  the  right  of  eminent 
domain,  it  may  do  so  when  the  object  is  a  public  use  and  not 
merely  to  benefit  the  grantee.  A  turnpike  may  consequently 
be  superseded  by  a  railway  on  due  compensation  made  to  the 
injured  parties,  or  the  owner  of  a  ferry  be  deprived  of  his 
tolls  through  the  erection  of  a  bridge,  or  one  railway  company 
authorized  to  cross  the  track  of  another,  or  even  —  though 
this  would  be  an  extreme  case  — to  occupy  a  part  or  the  whole 
of  its  line.^     A  different  rule  might  render  a  charter,  granted 

1  The  Piscataqua  Bridge  Co.  v.  New  Hampshire  Bridge,  7  N.  H.  35 
The  Boston  R.  R.  Co.  v.  The  S.  &  L.  R  R.  Co.,  2  Gray,  1;  The  Propri- 
etors V.  Lowell,  7  Id.  223;  The  Richmond  R.  R.  Co.  v.  The  Louisiana  R. 
R.  Co.,  13  Howard,  71;  see  ante,  p.  354. 

2  The  West  River  Bridge  Co.  v.  Dix,  6  Howard,  507;  Greenwood  v. 
The  Freight  Co.,  105  U.  S.  13,  22;  Richmond  R.  R.  Co.  v.  The  Louisiana 
R.R.  Co.,  13  Howard,  71;  The  Central  Bridge  Co.  v.  The  City  of  Lowell, 
4  Gray,  474. 

8  New  Orleans  Gas  Co.  v.  The  Louisiana  Light  Co.,  115  U.  S.  650,  673 ; 
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with  a  view  to  promote  improvement,  a  barrier  which  no 
subsequent  legislation  could  overcome  for  any  end  however 
needful,  and  confine  the  public  to  the  use  of  antiquated 
methods  and  inventions.^ 

The  presumption  is  nevertheless  against  an  intent  to  annul 
what  the  legislature  has  previously  done  or  granted,  and  an 
authority  to  appropriate  property  which  has  already  been 
taken  by  virtue  of  the  right  of  eminent  domain  will  not  be 
presumed  unless  it  is  conferred  in  terms  or  results  by  a 
necessary  implication,  as  when  a  company  is  authorized  to 
construct  a  railway  from  one  point  to  another,  and  must 
therefore  necessarily  pass  over  the  bed  of  another  railway 
which  crosses  its  path.^ 

The  power  to  appropriate  rights  ex  contractu  to  public  use 
is  doubtful,  and  seemingly  does  not  exist  where  the  govern- 
ment is  the  debtor  or  obligor.  It  would  be  of  dangerous 
consequence  if  a  State  could  adopt  a  course  calculated  to 
depreciate  its  loans  or  bonds,  and  then  compel  the  creditors 
to  part  with  them  at  the  market  rate  or  that  fixed  by  a 
jury.     This  remark  does  not  apply  to  charters  or  other  exe- 

The  West  River  Bridge  Co.  v.  Dix,  6  Howard,  507,  534;  The  Richmond 
R.  R.  Co.  V.  The  Louisiana  R.  R.  Co.,  13  Howard,  71,  83;  The  Boston 
Water  Power  Co.  y.  B.  &  N.  R.  R.  Co.,  23  Pickering,  360;  Boston  &  Lowell 
R.  R.  Co.  V.  Salem  R.  R.  Co.,  2  Gray,  35;  Charles  River  Bridge  v.  The 
Warren  Bridge,  7  Pickering,  394;  11  Id.  420;  Greenwood  v.  The  Freight 
Co.,  105  U.  S.  13,  22;  The  Enfield  Toll  Bridge  v.  The  Hartford  R.  R.  Co., 
17  Conn.  45. 

1  See  The  West  River  Bridge  Co.  v.  Dix,  6  Howard,  507,  547. 

2  In  the  matter  of  the  Petition  of  the  New  York  L.  &  W.  R.  R.  Co., 
99  N.  Y.  23;  In  the  matter  of  the  B.  &  A.  R.  R.  Co.,  53  N.  Y.  574;  In  the 
matter  of  the  Rochester  Water  Co.,  66  Id.  413;  P.  P.  &  C.  I.  R.  R.  Co.  v. 
Williamson,  91  Id.  552.  It  was  said  in  The  Boston  Water  Power  Co.  v. 
The  Railroad  Co.,  23  Pick.  360,  368,  that  the  legislature  cannot,  by  virtue 
of  this  power,  authorize  a  new  turnpike,  canal,  or  railroad  on  the  same  line 
which  has  been  granted  to  another  and  coincident  with  it  to  its  full  extent, 
because  the  effect  would  be  to  provide  the  same  easement  which  had  already 
been  provided  for,  and  there  would  be  no  public  end  in  view ;  but  in  New 
Orleans  u.  The  Southern  Telegraph  Co.,  53  Ala.  217,  the  establishment  of 
one  telegraph  line  along  the  route  which  had  previously  been  exclusively 
granted  to  another,  was  held  to  be  a  constitutional  exercise  of  the  right 
of  eminent  domain,  ante,  p.  354. 
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cuted  contracts,  which  confer  rights  or  franchises  having  a 
pecuniary  value  that  can  be  definitely  ascertained  and  paid 
for.i 

1  See  ITie  West  River  Bridge  Co.  v.  Dix,  6  Howard,  507,  558,  when 
the  court  held  the  following  language :  — 

"  A  distinction  has  been  attempted  in  argument  between  the  power  of 
a  government  to  appropriate  for  public  uses  property  which  is  corporeal, 
or  may  be  said  to  be  in  being,  and  the  like  power  in  the  government  to 
resume  or  extinguish  a  franchise.  The  distinction  thus  attempted  we 
regard  as  a  refinement  which  has  no  foundation  in  reason,  and  one  that 
in  truth  avoids  the  true  legal  or  constitutional  question  in  these  causes ; 
namely,  that  of  the  right  in  private  property  to  control  and  actually  to 
prohibit  the  power  and  duty  of  the  government  to  advance  and  protect 
the  general  good.  We  are  aware  of  nothing  peculiar  to  a  franchise  which 
can  class  it  higher,  or  render  it  more  sacred,  than  other  property.  A  fran- 
chise is  property,  and  nothing  more;  it  is  incorporeal  property,  and  is  so 
defined  by  Justice  Blackstone  when  treating,  in  his  second  volume,  chap, 
iii.  p.  20,  of  the  Rights  of  Things.  It  is  its  character  of  property  only 
which  imparts  to  it  value,  and  alone  authorizes  in  individuals  a  right  of 
action  for  invasions  or  disturbances  of  its  enjoyment.  Vide  Bl.  Comm., 
vol.  iii.  chap.  xvi.  p.  236,  as  to  injuries  to  this  description  of  private  prop- 
erty, and  the  remedies  given  for  redressing  them.  A  franchise,  therefore, 
to  erect  a  bridge,  to  construct  a  road,  to  keep  a  ferry,  and  to  collect  tolls 
upon  them,  granted  by  the  authority  of  the  State,  we  regard  as  occupy- 
ing the  same  position,  with  respect  to  the  paramount  power  and  duty  of 
the  State  to  promote  and  protect  the  public  good,  as  does  the  right  of  the 
citizen  to  the  possession  and  enjoyment  of  his  land  under  his  patent  or 
contract  with  the  State;  and  it  can  no  more  interpose  any  obstruction  in 
the  way  of  their  just  exertion.  Such  exertion  we  hold  to  be  not  within 
the  inhibition  of  the  Constitution,  and  no  violation  of  a  contract.  The 
power  of  a  State,  in  the  exercise  of  eminent  domain,  to  extinguish  imme- 
diately a  franchise  it  had  granted,  appears  never  to  have  been  directly 
brought  here  for  adjudication,  and  consequently  has  not  been  heretofore 
formally  propounded  from  this  court;  but  in  England  this  power  to  the 
fullest  extent  was  recognized  in  the  case  of  The  Governor  &  Company  of 
the  Cast  Plate  Manufacturers  v.  Meredith,  4  Term  Reports,  794,  and  Lord 
Kenyon,  especially  in  that  case,  founded  solely  upon  this  power  the  entire 
policy  and  authority  of  all  the  road  and  canal  laws  of  the  kingdom." 


LECTURE   XXVIII. 

Public  Corporations  Agencies  which  may  be  revoked  or  modified.  — 
Their  Contracts  are  obligatory,  and  cannot  be  varied  or  annulled 
legislatively.  —  The  Right  and  Duty  of  a  Municipal  Corporation  to 
levy  Taxes  for  the  Payment  of  its  Creditors  may  be  enforced  by 
Mandamus  so  long  as  the  Corporation  is  in  being,  notwithstanding 
a  Law  to  the  contrary.  —  They  cease  when  it  is  dissolved,  but  may 
revive  on  the  Grant  of  a  New  Charter.  —  On  the  Dissolution  of  a 
Corporation,  its  Private  Property  is  charged  with  a  Trust  for  Credi- 
tors, its  Public  Property  is  exempt  from  Execution,  and  reverts  to 
the  State.  — Public  Offices  Agencies  not  Contracts,  and  may  be  abol- 
ished during  the  Term,  or  the  Salary  lessened.  — A  State  may  engage 
a  Public  Servant  for  a  Definite  Period,  and  will  then  be  bound. 

The  authorities  which  have  been  cited  denote  that  the  leg- 
islature cannot  part  irrevocably  with  the  powers  which  have 
been  intrusted  to  it  for  the  public  welfare,  or  create  a  subor- 
dinate government  which  will  be  beyond  its  control.^  Pub- 
lic corporations,  therefore,  as  the  Chief-Justice  pointed  out 
in  the  Dartmouth  College  case,  are  agencies  established  for 
governmental  purposes,  and  may  be  modified  or  revoked  at 
pleasure.  There  is  no  contract  in  the  ordinary  sense  of 
the  term,  or  within  the  meaning  of  the  Constitution  of  the 
United  States  ;  and  if  there  were,  it  would  fail  when  on  the 
repeal  of  the  charter  one  of  the  parties  to  the  instrument 
ceases  to  exist.  This  is  true  of  all  public  corporations,  and 
applies  with  full  force  to  the  charters  which  confer  the  right 
of  local  self-government  on  towns  and  boroughs.^    One  distinc- 

1  See  ante,  pp.  608,  620. 

2  Sharpless  v.  Philadelphia,  21  Pa.  147;  Kirby  v.  Shaw,  7  Id.  258; 
The  City  of  Erie  v.  The  Erie  Canal  Co.,  59  Pa.  174;  Moers  v.  Reading, 
21  Pa.  188;  Paterson  v.  The  Society,  24  N.  J.  Law,  385;  Berlin  v.  Gor- 
ham,  34  N.  H.  266;  Butler  v.  Pennsylvania,  10  Howard,  402;  Newton  v. 
The  Commissioners,  100  U.  S.  528,  548;  Meriwether  v.  Garrett,  102  Id. 
472. 
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tive  feature  of  such  an  agency  is  that  the  legislature  creates 
the  body  which  it  employs  and  authorizes,  another  that  the 
corporation  contracts  in  its  own  name,  and  not  on  the  credit 
of  the  citizens  individually,  or  of  the  State.  Hence  when  it  is 
dissolved,  the  entire  fabric  crumbles,  and  if  another  is  sub- 
stituted, it  will  not  necessarily  inherit  the  obligations  of  its 
predecessor.! 

A  municipal  corporation  may  be  viewed  in  different  as- 
pects, —  that  which  it  has  to  the  citizen,  and  that  which  it 
bears  to  the  State.^  Seen  in  the  latter  relation,  it  is  a  revo- 
cable agency,  constituted  for  the  purpose  of  carrying  out  in 
detail  such  objects  of  the  government  as  may  be  properly  in- 
trusted to  a  subordinate,  having  no  vested  right  to  any  of  its 
forms  or  franchises,  and  entirely  under  the  control  of  the 
legislature,  which  may  enlarge  or  circumscribe  its  territorial 
limits  or  functions,  may  change  or  modify  its  various  depart- 
ments, or  extinguish  it  with  the  breath  of  arbitrary  power. 

While  such  is  the  relation  of  a  municipal  corporation  to  the 
State,  in  all  other  respects  it  enjoys  the  rights  and  is  subject 
to  the  liabilities  of  a  private  corporation  or  of  an  individual. 
For  this  end  it  is  constituted  as  a  body  politic  and  corporate, 
having  a  local  habitation  and  a  name,  a  seal  by  which  to  au- 
thenticate its  acts,  a  capacity  to  contract,  to  sue  and  to  be 
sued,  and  to  hold  and  dispose  of  property  with  the  attendant 
rights  and  responsibilities. 

"  It  is,  we  think,  a  sound  principle,  that  when  a  government 
becomes  a  partner  in  any  trading  company,  it  divests  itself, 
so  far  as  concerns  the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  private  citizen.  In- 
stead of  communicating  to  the  company  its  privileges  and  its 
prerogatives,  it  descends  to  a  level  with  those  with  whom  it 
associates  itself,  and  takes  the  character  which  belongs  to 
its  associates  and  to  the  business  which  is  to  be  transacted. 
Thus  many  States  of  this  Union  which  have  an  interest  in 
banks  are  not  suable  even  in  their  own  courts ;  yet  they 
never  exempt  the  corporation  from  being  sued.     The  State 

1  Meriwether  v.  Garrett,  102  U.  S.  472. 
3  Mobile  V.  Watson,  116  U.  S.  289,  304. 
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of  Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and  be 
sued,  voluntarily  stripped  itself  of  its  sovereign  character  so  far 
as  respects  the  transactions  of  the  bank,  and  waived  all  the 
privileges  of  that  character.  As  a  member  of  that  corporation 
a  government  never  exercises  its  sovereignty.  It  acts  merely 
as  a  corporator,  and  exercises  no  other  power  in  the  man- 
agement of  the  affairs  of  the  corporation  than  are  expressly 
given  by  the  incorporating  act."  ^  For  like  reasons,  munici- 
pal corporations,  though  creatures  and  instrumentalities  of  the 
State,  are  subject  to  the  jurisdiction  of  the  courts  and  may 
be  made  answerable  in  damages  for  their  torts  and  breaches 
of  contract,  or  when  the  exigency  of  the  case  requires, 
restrained  by  injunction.^ 

It  follows  that  the  contracts  of  a  city  or  borough  cannot 
be  varied  or  annulled  to  the  detriment  of  the  persons  entitled 
under  them  as  creditors.  So  far  as  such  corporations  are 
endowed  with  subordinate  powers  for  local  government,  they 
are  the  mere  instruments  of  the  State  for  the  convenient  ad- 
ministration of  its  affairs,  and  are  subject  to  legislative  con- 
trol. When,  however,  they  are  empowered  to  borrow  money, 
to  issue  bonds  in  aid  of  a  railway  company,  or  to  contract  for 
any  other  legitimate  purpose,  and  proceed  in  pursuance  of 
the  authority  so  conferred,  they  are  as  much  bound,  and  their 
obligations  are  attended  with  the  same  guaranties,  as  those  of 
private  corporations  or  of  individuals.^  But  while  the  obliga- 
tions of  public  corporations  are  thus  theoretically  indefeasible, 
they  cannot  be  enforced  against  their  public  property,  and 
may  be  rendered  fruitless  by  repealing  the  charter,  and  with 
it  the  power  of  taxation  which  is  the  main  reliance  of  the 
creditors.* 

1  The  United  States  Bank  v.  Planters'  Bank,  9  Wheaton,  907. 

2  See  Brady  v.  Weeks,  3  Barb.  (N.  Y.)  157  ;  Baily  v.  The  City  of  New 
York,  3  Hill,  571 ;  The  Western  Savings  Fund  v.  The  City  of  Philadelphia, 
31  Pa.  175. 

8  Wolff  V.  New  Orleans,  103  U.  S.  103;  Von  Hoffman  v.  The  City  of 
Quincy,  4  Wallace,  554;  Williams's  Appeal,  72  Pa.  214;  The  People  v. 
Otis,  90  N.  Y.  48;  McCracken  v.  Moody,  33  Ark.  87;  Smith  v.  Apple- 
ton,  19  Wis.  488;  The  State  v.  Young,  29  Minn.  474. 

*  Meriwether  v.  Garrett,  102  U.  S.  472. 
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There  is  another  point  of  view ;  because  while  such  a  cor- 
poration is  simply  an  agency  relatively  to  the  State,  and 
stands  on  the  same  level  with  the  citizen  as  regards  liability 
for  torts  and  breaches  of  contract,  it  is  still  endowed  with 
some  of  the  powers  incident  to  sovereignty,  and  may  levy 
taxes,  take  private  property  for  public  use,  make  ordinances, 
and  enforce  them  by  appropriate  penalties.  It  is  this  twofold 
character  which  renders  a  municipal  corporation  a  service- 
able instrument,  which  may  be  shaped  to  suit  the  purposes  of 
the  legislature,  and  cast  aside  if  it  proves  inconvenient.  If, 
for  instance,  it  is  thought  desirable  to  build  a  bridge  across  a 
river  which  bounds  or  divides  a  city,  or  to  erect  a  town-hall, 
and  the  city  councils  decline  to  take  the  necessary  steps  from 
motives  of  economy,  or  because  they  deem  the  measure  un- 
advisable,  the  legislature  may  appoint  commissioners  to  carry 
it  into  effect,  with  power  to  contract  on  behalf  of  the  cit)% 
which  may  thus  be  charged  with  the  cost  of  a  structure  built 
without  its  consent,  and  compelled  to  raise  the  requisite 
amount  by  taxation,  although  its  finances  are  already  over- 
burdened, and  successive  grand-juries  have  declared  that  the 
insane  poor,  and  prisoners  awaiting  trial  or  convicted,  are 
suffering  for  the  want  of  accommodation  which  cannot  be 
provided  for  want  of  means.  Such  a  spectacle  is  presented 
in  Philadelphia,  where  for  nearly  twenty  years  all  the  money 
that  could  be  spared  from  immediate  and  pressing  needs  has 
been  compulsorily  expended  on  an  enormous  pile  which  sur- 
passes the  town-halls  and  cathedrals  of  the  Middle  Ages  in 
extent,  if  not  in  grandeur.^  The  step,  once  taken,  is  irretriev- 
able, because  the  commissioners  may  forthwith  make  contracts 
which  bind  the  city,  and  cannot  be  set  aside  consistently  with 
the  Federal  Constitution  by  revoking  their  authority  legis- 
latively, or  through  a  convention  called  to  amend  the  State 
Constitution. 

In  the  City  of  Philadelphia  v.  Field,^  a  statute  appointing 
commissioners  to  build  a  free  bridge  across  the  Schuylkill 

1  Baird  v.  Rice,  63  Pa.  489 ;  Perkins  v.  Slack,  86  Pa.  283 ;  Struthers  u. 
Philadelphia,  4  Weekly  Notes,  379. 

2  58  Pa.  320. 
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with  money  borrowed  for  that  purpose,  and  requiring  the 
city  of  Philadelphia  to  provide  the  means  of  paying  the 
principal  and  interest,  was  held  to  be  valid  as  simply  sub- 
stituting one  public  agency  for  another,  with  a  view  to  the 
attainment  of  an  end  which  was  within  the  constitutional 
authority  of  the  legislature. 

It  has  been  said  that  if  the  legislature  were  unfettered 
like  Parliament,  distrust  would  lead  to  the  election  of  worthier 
or  more  capable  representatives ;  but  what  experience  proved 
was  not  that  there  were  too  many  constitutional  restraints 
but  too  few,  and  the  recurring  abuse  of  legislative  discretion 
led  to  a  series  of  ingenious  and  well-considered  efforts  to 
devise  new  and  stringent  guaranties  against  corrupt  and  mis- 
taken legislation,^  which,  nevertheless,  not  infrequently  met 
with  an  insuperable  obstacle  in  the  clause  which  shields  con- 
tracts from  retroactive  legislation,  whether  they  do  or  do  not 
operate  beneficially  to  the  parties  and  the  community  at 
large. 2 

In  Perkins  v.  Slack,^  the  act  of  Aug.  5,  1870,  constituted 
certain  citizens  commissioners  for  the  erection  of  public 
buildings  in  the  city  of  Philadelphia ;  and  after  authorizing 
them  to  make  all  needful  contracts,  enacted  "  that  the  said 
commissioners  shall  make  requisition  upon  the  councils  of  the 
city,  prior  to  the  first  day  in  December  in  each  year,  for 
the  amount  of  money  required  by  them  for  the  purposes  of 
the  commission  for  the  succeeding  year;  and  said  councils 
shall  levy  a  special  tax  sufficient  to  raise  the  amount  so  re- 
quired." Sect.  2,  Art.  XV.,  of  the  new  Constitution,  which 
went  into  operation  in  January,  1874,  declared,  "  No  debt 
shall  be  contracted,  or  any  liability  incurred,  by  any  mu- 
nicipal commission  except  in  pursuance  of  an  appropriation 
previously  made  therefor  by  the  municipal  government." 

In  November,  1876,  the  commissioners  made  a  requisition 
for  $1,500,000  for  1877,  which  the  city  councils  refused  to 

1  See  Perkins  v.  Slack,  86  Pa.  270;  Struthers  v.  Philadelphia,  i. 
Weekly  Notes,  379. 

2  The  Pennsylvania  R.  R.  Co.  v.  Duncan,  111  Pa.  352. 
»  86  Pa.  270. 
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raise,  and  the  commissioners  then  applied  for  a  mandamus  to 
compel  them  to  levy  a  tax  for  that  amount.  The  Supreme, 
Court  held,  that  while  Sect.  2,  Art.  XV.,  of  the  new  Consti- 
tution prevented  the  commissioners  after  1874  from  making 
any  contract  until  an  appropriation  therefor  had  previously 
been  made,  councils  might  nevertheless  be  compelled  by  man- 
damus to  make  an  appropriation,  in  order  to  enable  the  com- 
missioners to  contract.  Paxson,  J.,  dissented,  on  the  ground 
that  "  irresponsible  commissions,  imposed  upon  the  city  by 
the  legislature,  and  yet  clothed  with  absolute  control  over 
the  city  purse  in  the  prosecution  of  their  work,  are  repugnant 
to  our  whole  theory  of  government.  ...  It  was  known  to 
the  convention  that  the  public  buildings  at  Broad  and  Market 
Streets  had  been  projected  upon  a  scale  of  magnificence  better 
suited  for  the  capitol  of  an  empire  than  the  municipal  buildings 
of  a  debt-burdened  city,  and  that  the  time  might  arrive  when 
their  further  prosecution  would  become  an  oppression  upon 
the  tax-payers  too  grievous  to  be  borne,  unless  the  councils  — 
the  immediate  representatives  of  the  people  —  had  a  control 
over  the  amount  to  be  annually  expended.  These  things  were 
well  known  to  the  convention,  and  the  clause  in  controversy 
should  be  so  construed  as  to  carry  out  its  manifest  intent, 
which  was  to  give  the  councils,  who  were  answerable  for  the 
financial  condition  of  the  city  as  a  whole,  the  control  of  taxa- 
tion and  expenditure  that  had  been  arbitrarily  taken  from 
them  by  the  legislature." 

A  city  may  obviously  be  reduced  by  such  means  or  its  own 
extravagance  to  a  condition  in  which  it  can  no  longer  obtain 
the  funds  for  fulfilling  its  obligations  by  taxation,  and  the 
legislature  may  then  cut  the  knot  by  repealing  the  charter, 
taking  the  public  property  of  the  city  into  its  own  keeping, 
and  establishing  a  new  city  government  with  such  limited 
powers  that  it  is  unable,  even  if  it  desires,  to  pay  the  debts 
of  the  municipality  which  it  has  superseded. i  If,  as  the 
better  opinion  would  seem  to  be,  the  obligations  of  the 
extinct  corporation  devolve  on  the  State,  it  does  not  help 
the  creditors,  because   a  sovereign  cannot  be   sued   in   his 

1  Meriwether  v.  Garrett,  102  U.  S.  472. 
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own  courts  without  his  consent,  and  the  federal  tribunals 
are  precluded  by  the  Eleventh  Amendment  from  taking 
cognizance  of  actions  against  a  State. 

The  greater  includes  the  less  ;  and  as  a  municipal  corpora- 
tion may  be  dissolved,  so  it  may  be  deprived  of  one  or  more 
of  its  franchises,  and  the  rest  allowed  to  stand.^  In  East 
Hartford  v.  The  Hartford  Bridge  Co.,^  a  legislative  grant  of 
a  ferry  to  a  municipal  corporation  was  accordingly  held  to 
be  revocable  under  the  general  rule  that  a  right  conferred  on 
an  agent  with  a  view  to  the  performance  of  his  duties,  must 
be  exercised  in  conformity  to  the  will  of  the  principal,  and 
may  be  recalled  at  pleasure.  There  was  no  contract  between 
the  State  and  the  town  of  East  Hartford  that  could  confer  a 
permanent  right  to  the  ferry.  The  nature  of  the  subject- 
matter  and  the  character  of  the  parties  both  forbade  such  an 
inference.  A  legislative  body  cannot  so  far  part  with  or  dele- 
gate its  powers  as  to  preclude  the  resumption  of  them  or  their 
exercise  whenever  the  public  interest  requires.  It  is  an  agent 
or  trustee  for  the  people,  and  has  no  right  or  power  to  place 
the  trust  irrevocably  in  other  hands  than  its  own.^  Chief- 
Justice  Marshall,  in  the  Dartmouth  College  case,*  show^ed 
that  public  corporations  are  subject  to  the  law  of  the  land, 
and  may  be  controlled  or  their  charters  altered  or  amended 
in  such  manner  as  the  public  interest  requires.  In  Lay  ton  v. 
The  City  of  New  Orleans  ^  the  charter  of  a  municipal  corpo- 
ration was  declared  to  be  not  a  contract,  but  a  mandate, 
which  might  be  modified  by  the  legislature. 

It  was  declared  in  like  manner  in  Philadelphia  v.  Fox^  that 
the  sovereign  may  continue  the  existence  of  a  city  or  borough 

1  Philadelphia  v.  Fox,  64  Pa.  180;  Butler  v.  Pennsylvania,  10 
Howard,  402  ;  Meriwether  v.  Garrett,  102  U.  S.  472;  Norton  v.  The 
Commissioners,  100  Id.  558. 

2  10  Howard,  511. 

8  Clark  V.  The  Corporation  of  Washington,  12  Wheaton,  54;  The 
Presbyterian  Church  v.  New  York,  5  Cowen,  542;  Philadelphia  v.  Fox, 
64  Pa.  169,  181;  Parker  v.  The  Commonwealth,  6  Barr,  507. 

*  6  Wheaton,  461. 

6  12  La.  Ann.  515. 

«  64  Pa.  169. 
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as  a  body  corporate,  and  yet  assume  the  appointment  of  all  its 
officers  or  agents,  because  the  power  which  creates  and  can  dis- 
solve, may  also  modify.  The  legislature  of  Pennsylvania  could 
not  constitutionally  invest  any  municipal  corporation  with  an 
irrevocable  franchise  of  government  over  any  part  of  its  ter- 
ritory. It  could  not  alienate  any  part  of  the  legislative  power 
which  the  Constitution  vested  in  a  general  assembly  annually 
convened.^  Were  the  legislature  to  provide,  in  erecting  a 
municipality,  that  its  charter  should  be  unalterable,  the 
clause  would  be  simply  null,  "for  acts  of  parliament  derogat- 
ing from  the  acts  of  subsequent  parliaments  do  not  bind."  ^ 

In  Philadelphia  v.  Fox  the  question  was  whether  the 
legislature  could  confer  the  control  and  management  of  the 
property  which  had  been  bequeathed  by  Stephen  Girard  to 
the  city  of  Philadelphia,  and  the  administration  of  the  chari- 
ties created  b}^  his  will,  to  a  Board  entitled  "  The  Directors 
of  the  City  Trusts,"  who  were  to  be  appointed  by  the  courts. 
Such  a  substitution  would  confessedly  have  been  invalid  had 
the  bequest  been  to  a  private  corporation  ;  but  it  was  held 
that  inasmuch  as  the  devisee  was  a  municipal  corporation 
created  by  the  government,  it  had  no  legal  or  constitutional 
right  to  the  possession  or  control  of  the  fund,  which  might  be 
taken  out  of  its  hands  and  confided  to  any  one  whom  the 
legislature  thought  fit  to  designate. 

It  has  been  said  to  follow  from  the  same  premises  that 
municipal  corporations  are  not  entitled  to  the  constitutional 
guaranties  which  protect  private  corporations  and  the  com- 
munity at  large,  and  commissioners  may  consequently  be 
appointed  to  determine  what  proportion  of  a  debt  con- 
tracted by  several  boroughs  shall  devolve  on  each.^  This 
decision  goes  very  far,  because  the  borough  may  be  com- 
pelled by  a  mandamus  to  levy  the  sum  requisite  for  the 
payment  of  the  debt,  and  the  citizen  is  manifestl}^  interested 
in  a  decree  which  will  subject  his  property  to  a  burden  that 
may  render  it  less  valuable. 

1  Parker  v.  The  Commonwealth,  6  Pa.  507. 

2  1  Bl.  Com.  90. 

3  Dunmore's  App.,  52  Pa.  374. 
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It  is  now  established,  contrary  to  the  doctrine  of  the  earlier 
law,  that  on  the  dissolution  of  a  corporation  so  much  of  its 
assets  as  are  not  public  become  subject  to  a  charge  for  the 
benefit  of  its  creditors,  which  may  be  enforced  by  a  court  of 
equity,  on  the  principle  that  a  trust  shall  not  be  allowed  to 
fail  for  the  want  of  a  trustee.  The  rule  is  clearly  stated  as 
regards  private  corporations  in  the  following  extract  from  the 
judgment  in  Broughton  v.  Pensacola:^  "The  ancient  doctrine 
that  upon  the  repeal  of  a  private  corporation,  its  debts  were 
extinguished  and  its  real  property  reverted  to  its  grantors, 
and  its  personal  property  vested  in  the  State,  has  been  so  far 
modified  by  modern  adjudications  that  a  court  of  equity  will 
now  lay  hold  of  the  property  of  a  dissolved  corporation  and 
administer  it  for  the  benefit  of  its  creditors  and  stockholders. 
The  obligation  of  contracts  made  while  the  corporation  was 
in  existence  survives  its  dissolution,  and  the  contracts  may 
be  enforced  by  a  court  of  equity  so  far  as  to  subject  for  their 
satisfaction  any  property  possessed  by  the  corporation  at  the 
time.  In  view  of  the  equity,  its  property  constitutes  a  trust- 
fund  pledged  to  the  payment  of  the  debts  of  creditors  and 
stockholders ;  and  if  a  municipal  corporation,  upon  the  sur- 
render or  extinction  in  other  ways  of  its  charter,  is  possessed 
of  any  property,  a  court  of  equity  will  equally  take  possession 
of  it  for  the  benefit  of  the  creditors  of  the  corporation." 

The  property  of  public  corporations  is  within  the  rule 
unless  it  is  held  for  public  purposes.  The  legislature  cannot 
provide  the  capital  of  a  bank  and  then  frustrate  the  just 
demands  of  creditors  by  repealing  the  charter ;  and  should 
such  a  measure  be  attempted,  the  court  may  appoint  a  receiver 
and  administer  the  fund  as  a  trust.^  It  was  contended  in  this 
instance  that  inasmuch  as  the  entire  capital  of  the  Bank  of 
Arkansas  came  from  the  State  treasury,  and  it  was  the  only 
stockholder,  the  legislature  might  repeal  the  charter  and 
distribute  the  assets  as  they  thought  proper.  But  the  court 
was  clearly  of  opinion  that  however  true  this  might  have 
been  had  the  fund  in  question  remained  in  the  treasury, 
it  yet,  when  invested  in  the  bank,  became  charged  with  a 

1  93  U.  S.  266,  268.  2  Curran  v.  Arkansas,  15  Howard,  310. 
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trust  for  creditors  which  survived  the  dissolution  of  the  cor- 
poration, and  might  be  enforced  by  a  bill  in  equity.^     The 

1  "  It  has  not  been  attempted  to  maintain  that  such  a  law,  operating  on 
the  property  of  a  mere  private  corporation  whose  charter  the  legislature 
could  not  repeal,  would  be  valid.  But  it  is  argued  that  this  is  a  different 
case;,  that  the  legislature  has  power  to  destroy  this  corporation,  and 
thereupon  its  contracts  are  no  longer  in  existence  and  cannot  be  enforced 
against  the  property  of  the  corporation,  which  upon  the  repeal  of  its 
charter  reverts  to  the  grantors  of  its  lands  and  escheats,  so  far  as  it  is  per- 
sonalty, to  the  State;  and  that  if  it  be  in  the  power  of  the  State  thus  to 
destroy  the  remedies  of  creditors  by  repealing  the  charter,  their  rights 
must  be  considered  to  be  entirely  subject  to  the  will  of  the  State,  and  no 
law  can  impair  the  obligation  of  their  contracts,  because  subjection  to  any 
law  which  may  be  passed  belongs  to  the  very  existence  of  such  contracts. 
Or,  to  express  the  same  ideas  in  different  words,  that  the  State  created  and 
can  destroy  the  corporation  and  all  its  contracts  ;  and  as  it  can  thus  de- 
stroy them  by  repealing  the  charter,  it  can  modify,  obstruct,  and  abridge 
the  rights  of  creditors  and  the  obligations  of  their  contracts,  without  re- 
pealing the  charter.  Neither  these  premises  nor  the  conclusion  deduced 
from  them  can  be  admitted. 

"  This  banking  corporation  having  no  other  stockholder  than  the  State, 
it  is  not  doubted  that  the  State  might  repeal  its  charter;  but  that  the 
effect  of  such  a  repeal  would  be  entirely  to  destroy  the  executory  con- 
tracts of  the  corporation,  and  to  withdraw  its  property  from  the  just 
claims  of  its  creditors,  cannot  be  admitted.  K  such  were  the  effect  of  a 
repeal  of  an  act  incorporating  a  bank  containing  no  expiess  power  of 
repeal,  it  might  be  difficult  to  encounter  the  objection  that  the  repealing 
law  was  invalid,  as  conflicting  with  the  Constitution  of  the  United  States. 
This  argument  was  pressed  on  this  court  in  the  case  of  Mumma  v.  The 
Potomac  Co.,  8  Peters,  281,  and  it  was  met  by  the  following  explicit 
language  :  — 

"  '  We  are  of  opinion  that  the  dissolution  of  the  corporation,  under  the 
acts  of  Virginia  and  Maryland,  cannot  in  any  just  sense  be  considered, 
within  the  clause  of  the  Constitution  of  the  United  States  on  this  sub- 
ject, an  impairing  of  the  obligation  of  the  contracts  of  the  company  by 
those  States,  any  more  than  the  death  of  a  private  person  can  be  said  to 
impair  the  obligation  of  his  contracts.  The  obligation  of  those  contracts 
survives ;  and  the  creditors  may  enforce  their  claims  against  any  property 
belonging  to  the  corporation  which  has  not  passed  into  the  hands  of  bona 
fide  purchasers,  but  is  still  held  in  trust  for  the  company  or  for  the  stock- 
holders thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by 
the  local  laws.' 

*'  Indeed,  if  it  be  once  admitted  that  the  property  of  an  insolvent  trad- 
ing corporation  while  under  the  management  of   its  officers  is  a  trust- 
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private  property  of  a  municipal  corporation  is  in  like  manner 
so  decidedly  stamped  with  a  trust  for  the  payment  of  its 
debts  that  it  cannot  be  diverted  to  other  uses  by  the  legisla- 
ture, and  if  the  corporation  be  dissolved,  the  court  will  take 
possession  of  the  fund  for  distribution  among  the  creditors.^ 

The  principle  is,  as  we  have  seen,  of  comparatively  little 
value  in  such  cases  because  the  public  property  of  a  city  is 
not  liable  to  execution  and  the  main  reliance  of  the  creditors 
is  on  the  power  of  taxation,  which  on  the  repeal  of  the  charter 
reverts  to  the  legislature  and  will  lie  idle  unless  they  choose 
to  exercise  it.^  In  Meriwether  v.  Garrett,^  the  legislature 
of  Tennessee  passed  an  act  repealing  the  charters  of  cities 
containing  more  than  thirty -five  thousand  inhabitants,  and 
providing  that  their  property,  including  the  sums  due  for 
taxes  or  any  other  account,  should  vest  in  the  State,  and 
their  powers,  except  taxation,  which  was  reserved  to  the  leg- 
islature, devolve  on  commissioners  appointed  by  the  governor 
or  chosen  by  the  people.  The  effect  was  to  leave  the  numer- 
ous creditors  of  the  city  of  Memphis,  which  fell  within  the 
class  defined  by  the  statute,  without  any  effectual  means  of 
payment.  They  appealed  to  the  Supreme  Court  of  the  United 
States,  which  held  that  while  the  right  remained,  there  was 
no  remedy.  The  public  property  of  the  corporation  was  ex- 
empt from  execution  while  it  was  in  being,  and  so  remained 
after  the  charter  was  repealed ;  and  the  court  had  neither  the 

fund  in  their  hands  for  the  benefit  of  creditors,  it  follows  that  a  court  of 
equity,  which  never  allows  a  trust  to  fail  for  want  of  a  trustee,  would  see 
to  the  execution  of  that  trust,  although  by  the  dissolution  of  the  corpora- 
tion the  legal  title  to  its  property  had  been  changed.  Mumraa  v.  The 
Potomac  Co.,  8  Peters,  281  ;  Wright  v.  Petrie,  1  S.  &  M.  Ch.  R.  319; 
Nevitt  V.  The  Bank  of  Port  Gibson,  6  S.  &  M.  513  ;  1  Ed.  Ch.  R.;  s.  c. 
9  Paige;  Read  v.  Frankford  Bank,  23  Me.  R.  318.  And  in  this  point 
of  view,  the  decision  of  this  court  in  Lennox  et  al.  v.  Roberts,  2  Wheaton, 
373,  is  applicable."     Curran  v.  Arkansas,  15  Howard,  310. 

^  The  Park  Commissioners  v.  Detroit,  28  Mich.  228;  Grogan  v.  San 
Francisco,  18  Cal.  590;  Western  Saving  Fund  v.  The  City  of  Philadel- 
phia, 31  Pa.  175. 

2  Meriwether  v.  Garrett.  102  U.  S.  472;  The  Railroad  Co.  v.  Tennessee, 
101  Id.  339. 

«  102  U.  S.  472. 
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power  nor  the  means  to  levy  taxes,  and  could  not  issue  a  man- 
damus to  compel  the  commissioners  to  exercise  an  authority 
which  the  legislature  had  denied.  The  grounds  for  this  con- 
clusion were  not  assigned  by  the  Chief-Justice,  but  may  be 
found  in  the  following  extract  from  the  judgment  of  Mr. 
Justice  Field :  "  The  right  of  the  State  to  repeal  the  charter 
of  Memphis  cannot  be  questioned.  Municipal  corporations 
are  mere  instrumentalities  of  the  State  for  the  more  con- 
venient administration  of  local  government.  Their  powers 
are  such  as  the  legislature  may  confer,  and  these  may  be 
enlarged,  abridged,  or  entirely  withdrawn  at  its  pleasure. 
This  is  common  learning,  found  in  all  adjudications  on  the 
subject  of  municipal  bodies,  and  repeated  by  text- writers. 
There  is  no  contract  between  the  State  and  the  public  that 
the  charter  of  a  city  shall  not  be  at  all  times  subject  to  leg- 
islative control.  All  persons  who  deal  with  such  bodies  are 
conclusively  presumed  to  act  upon  knowledge  of  the  power 
of  the  legislature.  There  is  no  such  thing  as  a  vested  right 
held  by  any  individual  in  the  grant  of  legislative  power  to 
him.i  By  the  repeal,  the  legislative  powers  previously  pos- 
sessed by  the  corporation  of  Memphis  reverted  to  the  State. 
A  portion  of  them  the  State  immediately  vested  in  the 
new  government  of  the  taxing  district,  with  many  restric- 
tions on  the  creation  of  indebtedness.  A  portion  of  them 
the  State  retained ;  it  reserved  to  the  legislature  all  power 
of  taxation.  It  thus  provided  against  future  claims  from 
the  improvidence  or  recklessness  of  the  new  government. 
The  power  of  the  State  to  make  this  change  of  local  gov- 
ernmerit  is  incontrovertible.  Its  subsequent  provision  for 
the  collection  of  the  taxes  of  the  corporation  levied  before 
the  repeal  of  its  charter,  and  the  appropriation  of  the  pro- 
ceeds to  the  payment  of  its  debts,  remove  from  the  measure 
any  imputation  that  it  was  designed  to  enable  the  city  to 
escape  from  its  just  liabilities. 

1  United  States  v.  Railroad  Co.,  17  Wallace,  322;  Commissioners  v. 
Lucas,  Treasurer,  93  U.  S.  108;  People  v.  Morris,  13  Wend.  (N.  Y.)  325; 
Philadelphia  v.  Fox,  64  Pa.  St.  169;  Montpelier  v.  East  Montpelier,  29 
Vt.  12;  Angell  &  Ames,  Corp.  (10th  ed.),  sect.  31;  Dill.  Man.  Corp.,  sect. 
30;  Cooley,  Const.  Lim.  192, 193. 
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"  But  while  the  charter  of  a  municipal  corporation  may  be 
repealed  at  the  pleasure  of  the  legislature  where  there  is 
no  inhibition  to  its  action  in  the  Constitution  of  the  State, 
the  lawful  contracts  of  the  corporation  made  whilst  it  was 
in  existence  may  be  subsequent!}^  enforced  against  the  prop- 
erty held  by  it  in  its  own  right,  as  hereafter  described,  at 
the  time  of  the  repeal.  In  this  respect  its  position  is  not 
materially  different  from  that  of  a  private  individual,  whose 
property  must  upon  his  decease  go  to  the  satisfaction  of  his 
debts  before  those  who  succeed  to  his  rights  can  share  in 
its  distribution. 

''  What,  then,  is  the  property  of  a  municipal  corporation 
which  upon  its  dissolution  a  court  of  equity  will  lay  hold 
of  and  apply  to  the  payment  of  its  debts?  We  answer,  first, 
that  it  is  not  property  held  in  trust  for  a  private  charity,  for 
in  such  property  the  corporation  possesses  no  interest  for  its 
own  uses ;  and  secondly,  that  it  is  not  property  held  in  trust 
for  the  public,  for  of  such  property  the  corporation  is  the 
mere  agent  of  the  State.  In  its  streets,  wharves,  cemeteries, 
hospitals,  court-houses,  and  other  public  buildings,  the  corpo- 
ration has  no  proprietary  rights  distinct  from  the  trust  for  the 
public.  It  holds  them  for  public  use,  and  to  no  other  use  can 
they  be  appropriated  without  special  legislative  sanction.  It 
would  be  a  perversion  of  that  trust  to  apply  them  to  other 
uses.  The  courts  can  have  nothing  to  do  with  them,  unless 
appealed  to  on  behalf  of  the  public  to  prevent  their  diversion 
from  the  public  use.  The  dissolution  of  the  charter  does  not 
divest  the  trust  so  as  to  subject  property  of  this  kind  to  a  lia- 
bility from  which  it  was  previously  exempt.  Upon  the  dis- 
solution the  property  passes  under  the  immediate  control  of 
the  State,  the  agency  of  the  corporation  then  ceasing."^ 

It  was  also  declared  that  while  the  judiciary  might  compel 
a  municipal  corporation  to  use  its  powers,  including  that  of 
taxation,  for  the   payment  of  its  debts,  the   remedy  could 

1  2  Dillon,  Mun.  Corp.,  sections  445,  446;  Shaffer  v.  Cadwallader,  86 
Pa.  St.  126;  City  of  Davenport  v.  Peoria  Marine  &  Fire  Ins.  Co.,  17  Iowa, 
276;  Askins  v.  Commonwealth,  1  Duv.  (Ky.)  275;  The  President,  etc.,  v. 
City  of  Indianapolis,  12  Ind.  620.     See  Eames  v.  Savage,  77  Me.  212. 
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take  effect  only  through  the  instrumentalities  provided  for 
that  end  by  the  State  ;  and  if  these  ceased  to  exist,  the  court 
could  not  create  others  to  fill  the  place.  Hence  if  the  city 
councils  were  dissolved,  or  the  members  evaded  a  manda- 
mus by  resigning  before  it  was  served,  the  remedy  was  gone, 
and  the  marshal  could  not  be  clothed  with  an  authority 
which  was  essentially  legislative  and  beyond  the  scope  of  the 
judicial  branch  of  the  government.^ 

It  results  from  these  decisions  that  the  creditors  of  a  muni- 
cipal corporation  are  at  the  mercy  of  the  legislature,  which 
may  in  effect  annul  the  obligation  by  repealing  the  charter 
and  resolving  the  territory  and  population  into  the  body  of  the 
State.  The  debts  are  not  a  charge  on  the  citizens  individu- 
ally, and  the  power  of  taxation  reverts  to  the  State  and  can- 
not be  exercised  judicially,  even  to  the  extent  of  collecting 
the  sums  which  have  been  duly  assessed  and  remain  unpaid. 
The  private  propert}'  of  such  bodies  is  generally  small  in 
amount,  and  their  public  property,  including  school-houses, 
police-stations,  town-halls,  hospitals,  the  ice-boats,  engines, 
and  other  apparatus  designed  to  keep  the  navigation  open  or 
extinguish  fires,  and  even  the  buildings  and  machinery  erected 
for  suppl^ang  gas  or  water,  is  exempt  from  levy,  for  reasons 
of  public  policy  which  continue  to  operate  after  the  charter 
has  been  repealed  and  all  that  the  city  possessed  is  vested 
in  the  State. 

The  question  whether  such  a  statute  should  not  be  treated 
as  invalid  in  view  of  its  manifest  effect  in  impairing  the  obli- 
gation which  it  is  incumbent  on  the  United  States  to  protect, 
does  not  seem  to  have  been  considered  in  rendering  the  de- 
cree. To  repeal  the  charter  of  a  city  without  making  an 
adequate  provision  for  the  payment  of  its  creditors,  like  a 
law  abrogating  all  the  remedies  for  the  collection  of  debts, 
should  be  viewed  as  a  fraud  on  the  constitutional  prohibition, 
and  consequently  invalid.^  Were  the  legislature  of  Pennsyl- 
vania to  enact  that  no  writ  of  fieri  or  levari  facias  should 

^  Rees  y.  Watertown,  19  Wallace,  107,  116;  Heine  v.  The  Commis- 
sioners, Id.  655;  Barkley  v.  Levee  Commissioners,  93  U.  S.  258. 
2  Curran  v.  The  State  of  Arkansas,  15  Howard,  304. 
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issue  or  be  levied  without  substituting  other  remedies,  it 
would  be  the  duty  of  the  prothonotary  and  sheriff  to  proceed 
as  regards  pre-existing  debts  precisely  as  they  did  before  the 
enactment,  and  so  if  the  prothonotary 's  office  were  abolished 
with  a  view  to  giving  an  indefinite  stay  of  process ;  and  the 
dissolution  of  a  municipal  corporation  without  providing  any 
effectual  means  for  the  discharge  of  its  obligations,  should,  as 
it  would  seem,  be  equally  inoperative. 

The  judgment  in  Merriwether  v.  Garrett^  has  been  qualified 
by  a  decision  that  when  the  dissolution  of  a  municipal  cor- 
poration is  followed  by  reorganization  of  the  same  territory, 
or  so  much  of  it  as  contains  the  larger  part  of  its  inhabitants 
and  taxable  property,  into  a  body  corporate,  the  intention 
presumably  is  that  the  obligations  of  the  former  corporation 
shall  devolve  on  its  successor,  which  may  be  compelled  by 
mandamus  to  levy  taxes  for  their  payment,  although  the 
assets  of  the  corporation  so  dissolved  are  vested  in  com- 
missioners who  are  forbidden  to  tax  and  directed  to  treat 
with  the  creditors  for  the  adjustment  and  settlement  of  their 
claims.^  It  is  immaterial  that  the  legislature  have  manifested 
an  opposite  design  b}''  taking  the  power  to  tax  from  the  newly 
constituted  city,  or  limiting  its  use,  because  the  presumption 
is  juris  et  de  jure,  and  the  constitutional  prohibition  cannot 
be  evaded  by  such  a  device.  If  the  power  to  tax  exists 
and  may  be  exercised  when  the  debt  is  incurred,  it  cannot 
be  repealed  unless  sufficient  remedies  remain  or  are  substi- 
tuted.3  The  principle  is  the  same  when  two  or  more  distinct 
corporations  are  consolidated,*  or  a  single  corporation  broken 
into  several  parts ;  and  each  fragment  will  in  the  latter  case 
be  compelled  to  bear  its  share  of  the  obligations  which  pre- 
viously bound  the  whole.^ 

1  102  U.  S.  472. 

2  Mobile  V.  Watson,  116  U.  S.  289;  Broughton  v.  Pensacola,  93  Id. 
266;  The  City  of  Olney  v.  Harvey,  50  111.  453;  Smith  v.  Morse,  2  Cal.  524. 

8  Mobile  V.  Watson,  116  U.  S.  289,  305;  Louisiana  v.  Pilsbury,  105  Id. 
285;  Ralls  County  Court  v.  United  States,  Id.  733. 

*  Girard  v.  Philadelphia,  7  Wallace,  1 ;  O'Connor  v.  Memphis,  3  Lea, 
730. 

6  See  Mount  Pleasant  v.  Beck  with,  100  U.  S.  514. 
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Much  stress  was  laid  in  Mobile  v,  Watson  on  the  substan- 
tial identity  of  the  original  and  substituted  corporations  in 
extent  and  population  ;  but  it  is  difficult  to  believe  that  the 
constitutional  rule  can  be  frustrated  by  reorganizing  part  and 
allowing  the  rest  to  sink  into  the  mass  of  the  State ;  and  the 
true  view  seems  to  be  that  "  neither  the  repeal  of  the  charter 
of  a  municipal  corporation,  nor  a  change  of  its  name,  nor  an 
increase  or  diminution  of  its  territory  or  population,  nor  a 
change  in  its  mode  of  government,  nor  all  of  these  combined, 
will  destroy  the  identity,  continuity,  or  succession  of  the  cor- 
poration if  the  people  and  territory  reincorporated  constituted 
an  integral  part  of  the  corporation  abolished.  .  .  .  The  cor- 
porators and  the  territory  are  the  essential  constituents  of  the 
corporation,  and  its  rights  and  liabilities  naturally  adhere  to 
them"! 

Accordingly,  when  the  problem  which  was  considered  in 
Meriwether  v.  Garrett  came  before  the  Supreme  Court  of 
Tennessee,  that  tribunal  decided  that  the  taxing  districts  into 
which  the  city  of  Memphis  had  been  divided  for  the  purposes 
of  local  government  were  substantially  the  former  corpora- 
tion in  a  different  guise,  and  as  such  liable  for  the  obligations 
of  their  predecessor,  although  the  statute  under  which  the 
controversy  arose  provided  that  they  "should  not  pay  or  be 
liable  for  any  debt  created  by  said  extinct  corporation,  nor 
should  any  of  the  taxes  collected  under  the  said  act  be  used 
for  the  payment  of  any  of  the  said  debts."  ^ 

It  is  not  alwaj^s  easy  to  draw  the  line  between  the  property 
which  is  public  and  may  not,  and  the  property  which  is  private 
and  may,  be  taken  in  execution  for  the  debts  of  a  corporation ; 
and  the  question  may  be  regarded  in  different  aspects. 

There  can  be  no  doubt  that  everything  which  belongs  to 
the  State  is  beyond  the  reach  of  process,  irrespective  of  the 
uses  to  which  it  is  put ;  but  the  question  is  not  so  easily  an- 
swered as  regards  the  subordinate  agencies,  which,  though 
established  for  governmental  purposes,  are  yet  liable  to  suit; 

1  O'Connor  v.  Memphis,  6  Lea,  730;  see  Mobile  v.  Watson,  116  U.  S. 
289,  301. 

2  O'Connor  v.  Memphis,  3  Lea,  730,  742. 
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and  some  of  the  cases  tend  to  convey  the  idea  that  a  franchise 
which  is  held  or  exercised  as  a  means  of  gain  or  emolument 
should  be  equally  subject  to  the  claims  of  creditors,  whether 
the  holder  is  a  private  or  public  corporation.  A  railway 
company,  or  a  company  chartered  to  supply  a  town  with 
gas  or  water,  cannot  plead  that  their  powers  were  conferred 
upon  them  and  must  be  exercised  for  a  public  end,  as  a  reason 
why  their  assets  should  not  be  sequestrated,  or  sold  under 
a  power  to  that  effect  in  a  deed  or  mortgage ;  and  it  may  be 
contended  that  there  is  no  substantial  difference  between  such 
a  case  and  that  where  a  like  franchise  is  conferred  on  a  public 
corporation.  Under  these  circumstances  the  municipality  is 
relatively  to  the  matter  in  hand  in  the  position  of  an  individ- 
ual, incurs  the  same  obligations,  is  subject  to  the  same  liabili- 
ties, and  should  be  judged  by  the  same  rules.^  In  the  case 
last  cited,  the  city  of  New  York  was  held  accountable  for  the 
loss  resulting  from  the  giving  way  of  a  dam  which  had  been 
built  for  the  purpose  of  supplying  the  inhabitants  with  water, 
although  the  work  was  performed  by  commissioners  chosen 
by  the  legislature,  and  who  were  not  subject  to  the  control 
or  supervision  of  the  mayor  and  common  council.  The  court 
held  that  the  State  might  designate  such  persons  as  it  thought 
fit  to  represent  the  city,  and  that  the  city  was  not,  relatively 
to  the  matter  in  hand,  a  public  agent,  but  exercising  a  fran- 
chise which  had  been  conferred  upon  it  for  its  own  benefit  and 
with  a  view  to  objects  which  did  not  concern  the  inhabitants 
of  other  localities  or  the  community  as  a  whole.  The  principle 
is  clearly  stated  in  the  following  extract  from  the  opinion  of 
the  court  as  delivered  by  Chief-Justice  Nelson :  — 

"  The  powers  conferred  by  the  several  acts  of  the  legislature 
authorizing  the  execution  of  this  great  work  are  not,  strictly 
and  legally  speaking,  conferred  for  the  benefit  of  the  public. 
The  grant  is  a  special  private  franchise,  made  as  well  for  the 
private  emolument  and  advantage  of  the  city  as  for  the 
public  good.  The  State,  in  its  sovereign  character,  has  no 
interest  in  it.     It  owns  no  part  of  the   work.     The  whole 

1  The  Western  Savings  Fund  v.  The  City  of  Philadelphia,  31  Pa.  175; 
Bailey  v.  City  of  New  York,  3  Hill,  571. 
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investment  under  the  law,  and  the  revenue  and  profits  to  be 
derived  therefrom,  are  a  part  of  the  private  property  of  the 
city,  as  much  so  as  the  lands  and  houses  belonging  to  it 
situate  within  its  corporate  limits. 

''  The  argument  of  the  defendants'  counsel  confounds  the 
powers  in  question  with  those  belonging  to  the  defendants  in 
their  character  as  a  municipal  or  public  body,  such  as  are 
granted  exclusively  for  public  purposes  to  counties,  cities, 
towns,  and  villages,  where  the  corporations  have,  if  I  may  so 
speak,  no  private  estate  or  interest  in  the  grant.  As  the 
powers  in  question  have  been  conferred  upon  one  of  these  pub- 
lic corporations,  thus  blending  in  a  measure  those  conferred 
for  private  advantage  and  emolument  with  those  already  pos- 
sessed for  public  purposes,  there  is  some  difficulty,  I  admit,  in 
separating  them  in  the  mind  and  properly  distinguishing  the 
one  class  from  the  other,  so  as  to  distribute  the  responsibility 
attaching  to  the  exercise  of  each.  But  the  distinction  is 
quite  clear  and  well  settled,  and  the  process  of  separation 
practicable.  To  this  end  regard  should  be  had  not  so  much 
to  the  nature  and  character  of  the  various  powers  conferred, 
as  to  the  object  and  purpose  of  the  legislature  in  conferring 
them.  If  granted  for  public  purposes  exclusively,  they  be- 
long to  the  corporate  body  in  its  public,  political,  or  munici- 
pal character;  but  if  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  though  the  public  may  derive  a 
common  benefit  therefrom,  the  corporation  quoad  hoe  is  to  be 
regarded  as  a  private  company.  It  stands  on  the  same  footing 
as  would  any  individual  or  body  of  persons  upon  whom  the 
like  special  franchises  had  been  conferred.^  Suppose  the  leg- 
islature, instead  of  the  franchise  in  question,  had  conferred 
upon  the  defendants  banking  powers,  or  a  charter  for  a  rail- 
road leading  into  the  city,  in  the  usual  manner  in  which  such 
powers  are  conferred  upon  private  companies :   could  it  be 

1  Dartmouth  College  v.  Woodward,  4  Wheaton,  668,  672 ;  Philips  v. 
Bury,  1  Ld.  Rayra.  82  T.  R.  352;  Allen  v.  McKeen,  1  Sumner,  297; 
People  V.  Morris,  13  Wend.  331,  338;  2  Kent's  Comm.  275  (i  ed);  U.  S. 
Bank  v.  Planters'  Bank,  9  Wheaton,  907;  Clark  v.  Corporation  of  Wash- 
ington, 12  Id.  40;  Moodolay  v.  The  East  India  Co.,  1  Brown's  Ch.  R.  469. 
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doubted  that  they  would  hold  them  in  the  same  character, 
and  be  subject  to  the  responsibilities  attaching  to  that  class 
of  institutions  ?  The  distinction  is  well  stated  by  the  Master 
of  the  Rolls  in  Moodolay  v.  The  East  India  Co.,^  in  an- 
swer to  an  objection  made  by  counsel.  There  the  plaintiff 
had  taken  a  lease  from  the  company  granting  him  permission 
to  supply  the  inhabitants  of  Madras  with  tobacco  for  ten 
years.  Before  the  expiration  of  that  period  the  company  dis- 
possessed, and  granted  the  privilege  to  another.  The  plain- 
tiff, preparatory  to  bringing  an  action  against  the  company, 
filed  a  bill  of  discovery.  One  of  the  objections  taken  by  the 
defendants  was  that  the  removal  of  the  plaintiff  was  incident 
to  their  character  as  a  sovereign  power,  the  exercise  of  which 
could  not  be  questioned  in  a  bill  or  suit  at  law.  The  Master 
of  the  Rolls  admitted  that  no  suit  would  lie  against  a  sov- 
ereign power  for  anything  done  in  that  capacity ;  but  he 
denied  that  the  defendants  came  within  the  rule.  '  They 
have  rights,'  he  observed,  '  as  a  sovereign  power  ;  they  also 
have  duties  as  individuals.  If  they  enter  into  bonds  in  India, 
the  sums  secured  may  be  recovered  here.  So,  in  this  case,  as 
a  private  company  they  have  entered  into  a  private  contract 
to  which  they  must  be  liable.'  It  is  upon  the  like  distinc- 
tion that  municipal  corporations  in  their  private  character,  as 
owners  and  occupiers  of  lands  and  houses,  are  regarded  in  the 
same  light  as  individual  owners  and  occupiers,  and  dealt  with 
accordingly.  As  such  they  are  bound  to  repair  bridges,  high- 
ways, and  churches,  are  liable  to  poor-rates,  and,  in  a  word,  to 
the  discharge  of  any  other  duty  or  obligation  to  which  an  in- 
dividual owner  would  be  subject.'  "^ 

In  the  Western  Saving  Fund  v.  The  City  of  Philadelphia, 
money  was  borrowed  by  the  city  for  the  erection  of  gas-works, 
which  were,  agreeably  to  the  ordinance,  to  be  under  the  con- 
trol and  management  of  a  board  of  trustees  elected  by  the 
cit}^  councils,  and  the  profits  were  to  be  appropriated  to  the 

1  1  Brown's  Ch.  R.  469. 

2  2  lust.  703;  Thursfield  v.  Jones,  Sir  T.  Jones,  187;  Kex  v.  Gardner, 
Cowp.  79;  Mayor  of  Lynn  v.  Turner,  Id.  87;  Henly  v.  Ma3'or  of  Lyme,  5 
Bing.  R.  91;  1  Bing.'  N.  C.  222;  s.  c.  In  the  House  of  Lords. 
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repayment  of  the  loan.  These  stipulations  were  held  to  be  a 
part  of  the  contract,  and  the  city  was  restrained  by  an  injunc- 
tion from  taking  the  gas-works  out  of  the  hands  of  the  trustees 
and  placing  them  under  the  control  of  an  engineer  chosen  by 
the  councils.  The  Chief- Justice  said :  "  The  supply  of  gas- 
light is  no  more  a  duty  of  sovereignty  than  a  supply  of  water. 
Both  these  objects  may  be  accomplished  through  the  agency 
of  individuals  or  of  a  private  corporation,  and  in  very  many 
instances  they  are  accomplished  by  those  means.  If  this 
power  is  granted  to  a  borough  or  city,  it  is  an  especial  pri- 
vate franchise,  made  as  well  for  the  private  advantage  and 
emolument  of  the  city  as  for  the  public  good.  The  whole 
investment  is  the  private  property  of  the  city,  as  much  so 
as  the  lands  and  houses  belonging  to  it.  Blending  the  two 
powers  in  one  grant  does  not  destroy  the  clear  and  well- 
settled  distinction,  and  the  process  of  separation  is  not 
rendered  impossible  by  the  confusion." 

In  one  of  the  above  instances  the  question  was  as  to  the 
liability  of  the  corporation  for  negligence  in  the  construction 
of  a  public  work,  and  in  the  other  whether  such  property 
could  be  specifically  pledged  or  mortgaged  as  security  for  a 
loan  ;  and  it  does  not  follow  that  a  city  will,  by  selling  gas  or 
water  instead  of  supplying  them  free  of  charge,  render  the 
works  in  which  they  are  produced  liable  to  sequestration  for 
its  debts  in  the  absence  of  a  contract  to  that  effect.  In  New 
Orleans  V.  Morris^  the  works  which  supplied  the  city  with 
water  were  conveyed  to  a  company  which  had  been  incorpo- 
rated for  the  purpose  of  enlarging  and  managing  them,  and 
the  stock  of  the  company  taken  in  payment,  with  a  stipula- 
tion that  the  shares  should  be  appropriated  to  the  payment 
of  the  bonds  which  had  been  issued  by  the  city  when  the 
works  were  built ;  and  the  court  held  that  they  were  so  far 
public  property  that  they  could  not  have  been  taken  in  exe- 
cution while  they  belonged  to  the  municipality,  and  were 
equally  exempt  in  the  hands  of  the  company  to  whom  they 
had  been  transferred. 

Whether  the  debts  of  a  city  may  or  may  not  be  virtually 

1  105  U.  S.  600. 
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expunged  by  repealing  its  charter,  it  is  well  settled  that  the 
legislature  has  no  such  power  while  the  corporation  is  in  being, 
and  can  neither  abrogate  the  power  of  taxation  nor  exoner- 
ate the  city  from  using  it  as  a  means  of  providing  for  the 
just  demands  of  its  creditors.  A  mandamus  may  conse- 
quently be  issued  to  compel  the  levy  of  the  requisite  amount 
by  taxation,  precisely  as  if  the  disabling  statute  had  not  been 
enacted.^  It  was  accordingly  decided  in  Von  Hoffman  v. 
The  City  of  Quincy  that  where  a  municipal  corporation  is 
authorized  by  statute  to  issue  bonds  and  exercise  the  power 
of  taxation  as  a  means  of  payment,  and  third  persons  have 
given  value  for  the  bonds  in  reliance  on  the  authority  thus 
conferred,  there  is  a  contract  both  on  the  part  of  the  State 
and  corporation  within  the  meaning  of  the  Constitution,  and 
the  power  to  tax  cannot  be  withdrawn  so  long  as  the  debt 
remains  unpaid.  A  statute  which  repeals  or  impairs  the  right 
and  duty  of  the  city  to  lay  taxes  for  the  purpose  of  meeting 
its  obligations,  is  invalid  so  far  as  it  affects  bonds  previously 
sold ;  and  if  the  councils  fail  to  perform  their  duty  in  this  re- 
gard, they  may  be  compelled  by  a  mandamus.  "  It  is  clear," 
said  Swayne,  J.,  "that  where  a  State  has  authorized  a  munici- 
pal corporation  to  contract  and  exercise  the  power  of  local 
taxation  to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract  is 
satisfied.  The  State  and  the  corporation,  in  such  cases,  are 
equally  bound.  The  power  becomes  a  trust  which  the  donor 
cannot  annul,  and  which  the  donee  is  bound  to  execute,  and 
neither  the  State  nor  the  corporation  can  any  more  impair  the 
obligation  of  the  contract  in  this  way  than  in  any  other.^  .  .  . 
The  laws  requiring  taxes  to  the  requisite  amount  to  be  col- 
lected, in  force  when  the  bonds  were  issued,  are  still  in  force 

1  Wolff  V.  New  Orleans,  103  U.  S.  358;  Louisiana  v.  Pilsbury,  105  Id. 
278;  Von  Hoffman  v.  The  City  of  Quincy,  4  Wallace,  554;  Butz  v.  Mus- 
catine, 8  Id.  575;  Edwards  v.  Kearzey,  96  U.  S.  595;  Ralls  County  Court 
V.  United  States,  105  Id.  733;  Mobile  v.  AVatson,  116  Id.  289,  305;  Ten- 
nessee y.  Sneed,  96  Id.  69;  Soutter  v.  Madison,  15  Wis.  30;  Williams's 
Appeal,  72  Pa.  214;  Seibert  v.  Lewis,  122  U.  S.  284. 

^  People  V.  Bell,  lO  Cal.  570  ;  Dominie  v.  Sayre,  3  Sanford,  555. 
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for  all  the  purposes  of  this  case.  The  act  of  1863  is,  as  far  as 
it  affects  these  bonds,  a  nullity.  It  is  the  duty  of  the  city  to 
impose  and  collect  the  taxes  in  all  respects  as  if  that  act  had 
not  been  passed.  A  different  result  would  leave  nothing  of  the 
contract  but  an  abstract  right  of  no  practical  value,  and  render 
the  protection  of  the  Constitution  a  shadow  and  a  delusion." 

The  remedy  is  nevertheless  one  which  may  be  so  easily 
frustrated  as  materially  to  lessen  its  practical  value,  for  if 
the  persons  who  ought  to  levy  the  tax  are  dismissed  or 
their  authority  is  revoked,  or  should  they  resign,  and  no 
other  person  can  be  found  who  is  willing  to  fill  the  place, 
the  writ  of  mandamus  will  necessarily  fail  of  effect,  because 
the  power  of  taxation  is  legislative,  and  cannot  be  exer- 
cised by  the  judiciary  or  save  through  the  instrumentalities 
specifically  constituted  for  that  end  by  the  State.^  In  the  case 
last  cited,  Harlan,  J.,  dissented,  on  the  ground  that  the  judg- 
ment was  a  confession  of  helplessness  which  he  for  one  was 
unwilling  to  make ;  but  the  case  is  simply  an  instance  of  the 
often-verified  truth  that  the  tribunals  are  powerless  where  the 
great  body  of  a  community  are  resolutely  bent  on  frustrating 
the  laws. 

It  results  from  the  same  principle  that  when  commis- 
sioners who  have  been  legislatively  empowered  to  execute  a 
public  work  on  behalf  of  a  municipal  corporation,  enter  into 
a  contract  for  the  attainment  of  that  end,  the  city  is  as  much 
bound  as  if  it  had  affixed  its  seal,  and  the  obligation  cannot 
be  impaired  or  abrogated  by  dissolving  the  commission  or 
relieving  the  municipality  from  the  duty  of  providing  the 
means  for  its  fulfilment.  It  is  immaterial  as  regards  the  ap- 
plication of  this  rule  whether  the  change  is  made  by  an  act  of 
assembly  or  by  an  amendment  of  the  State  Constitution,  be- 
cause the  Constitution  of  the  United  States  is  not  less  bind- 
ing on  the  people  of  the  State  as  an  organic  whole  than  on 
the  legislature.^     In  the  case   last  cited,  Mitchell,  J.,    said : 

1  Barkley  v.  The  Levee  Commissioners,  93  U.  S.  2.58  ;  Thompson  u. 
Allen  Co.,  115  Id.  550;  see  ante,  p.  638. 

2  See  Perkins  v.  Slack,  86  Pa.  276;  Struthers  v.  The  City  of  Phila- 
delphia, 12  Phila.  268  ;    4  Weekly  Notes,  379. 
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"  A  municipal  corporation  is  the  mere  agent  and  servant  of 
the  legislature.  Its  charter  is  not  a  contract,  and  its  power 
and  privileges  may  be  taken  away  in  whole  or  in  part,  or 
delegated  to  a  commission  or  other  bod}^,  at  any  time  by  the 
mere  exercise  of  the  legislative  will.  That  this  is  the  general 
rule  of  constitutional  law,  and  that  it  was  the  unquestion- 
able rule  in  this  State  when  this  building  commission  was 
created,  is  conceded  by  the  counsel  for  the  city  in  the  present 
case.  The  constitutionality  of  this  very  building  commission 
has  been  several  times  affirmed  by  the  Supreme  Court.^  The 
commission,  therefore,  being  a  legal  and  constitutional  body, 
invested  with  certain  portions  of  the  municipal  powers,  its 
contracts,  within  the  scope  of  those  powers,  are  as  valid  and 
binding  upon  the  city  of  Philadelphia  as  if  they  had  been 
made  by  the  mayor  or  councils  in  the  exercise  of  their  gen- 
eral authority.  The  supreme  control  of  the  legislature  over 
municipal  corporations,  however,  as  I  have  above  stated  it, 
no  longer  exists  in  Pennsylvania  since  the  present  Constitu- 
tion went  into  effect.  By  Art.  III.,  Sect.  20,  the  legislature  is 
prohibited  from  delegating  to  any  special  commission  the 
power  to  make,  supervise,  or  interfere  with  any  municipal  im- 
provement, or  to  levy  taxes  or  perform  any  municipal  func- 
tion ;  and  there  are  various  other  provisions  tending  to  confirm 
and  make  exclusive  tlie  power  of  city  councils  over  the 
whole  subject  of  municipal  taxation  and  expenditure.  What- 
ever may  be  the  effect  of  the  Constitution  on  the  future  acts 
of  the  commission,  it  is  clear  that  it  cannot  in  any  way  affect 
a  liability  already  incurred  under  a  contract  valid  when  made. 
The  Constitution  of  the  United  States  prohibits  any  State 
from  passing  any  law  impairing  the  obligation  of  a  contract, 
and  the  Supreme  Court  of  the  United  States  has  decided 
that  this  prohibition  is  as  effective  against  a  constitutional 
amendment  as  against  a  legislative  statute.  By  neither  mode 
can  a  State  impair  tlie  obligation  of  a  contract  valid  when 
made."  2 

1  Baird  v.  Rice,  63  Pa.  489;  Wheeler  et  al.  v.  Rice,  3  Weekly  Notes, 
333;  Lea  v.  Bumm,  Id.  335. 

2  Gunn  V.  Barry,  15  Wallace,  610. 
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The  grant  of  an  oflSce,  like  the  charter  of  a  public  corpora- 
tion, is  a  mere  delegation  of  authority,  and  revocable  at  pleas- 
ure by  the  State.  The  law  creating  the  office  may  therefore 
be  repealed,  or  the  salary  of  the  incumbent  reduced  during 
his  tenure  without  impairing  the  obligation  of  a  contract.^ 
The  rule  was  so  held  in  Connor  v.  The  City  of  New  York,^ 
where  Ruggles,  J.,  said  that  in  this  country  public  offices  are 
not  incorporeal  hereditaments,  nor  have  they  the  character  or 
quality  of  grants  ;  they  are  agencies  created  for  the  benefit 
of  the  public,  which  may  at  any  time  be  controlled  or  abol- 
ished by  the  legislature.  So  in  Knoup  v.  The  Piqua  Bank,^ 
a  public  agent  was  described  as  being  simply  a  servant  or 
trustee  having  no  ownership  in  the  duties  which  he  has  been 
appointed  to  perform,  or  the  compensation  which  he  is  to  re- 
ceive for  his  services.  An  ordinance  of  the  City  Councils 
reducing  the  salary  of  the  mayor  of  Philadelphia  after  the 
commencement  of  his  term  of  office,  was  accordingly  held  valid 
in  the  Commonwealth  v.  Bacon.*  Duncan,  J.,  said :  "  The 
broad  ground  taken  on  the  part  of  tlie  mayor  was,  that  his  sal- 
ary could  not  legally  be  diminished  after  his  duties  had  begun. 
It  had  been  endeavored  to  support  this  position  both  on  the 
general  principles  applicable  to  contracts,  and  because  the 
change  was  forbidden  by  the  Constitution.  Neither  argu- 
ment was  good.  The  case  was  not  that  of  a  hiring  for  a 
year,  because  it  was  not  obligatory  on  the  mayor  to  serve  out 
the  year.  The  services  rendered  by  public  officers  do  not 
partake  of  the  nature  of  contracts.  Tlie  salary  of  the  gov- 
ernor and  judges  of  the  Supreme  Court  and  of  the  presidents 
of  the  courts  of  Common  Pleas  could  not,  agreeably  to  the 
Constitution  of  Pennsylvania,  be  diminished  while  they  re- 
mained in  office.  The  compensation  of  all  other  officers  was 
left  to  the  discretion  of  the  legislature."^ 

1  Koontz  V.  Franklin  Co.,  76  Pa.  154;  The  State  v.  Herman,  11  Mo. 
App.  43;  Donahue  v.  Rolls  County,  100  III.  94;  Commonwealth  i'. 
Bailey,  81  Ky.  395;  Farwell  v.  Rockland,  62  Me.  296;  Warner  v.  The 
People,  7  Hill,  81. 

2  1  Selden,  285.  »  i  Ohio  St.  603,  616.  *  6  S.  &  R.  322. 
«  See4  Wheaton,418,  593;  6  Howard,  507,  548  ;  Butleru.  Pennsylvania, 

10  Id.  402. 
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A  State  is  nevertheless  as  much  bound  by  its  contracts 
as  an  individual,  and  cannot  engage  a  servant  for  a  definite 
period  and  then  rely  on  a  repeal  of  the  statute  under  which 
the  agreement  was  made,  as  a  justification  for  dismissing  him 
before  the  appointed  time.^  An  office  is  an  employment;  but 
it  does  not  follow  that  every  one  whom  the  State  employs  is 
a  bare  mandatary  who  may  be  turned  adrift  at  pleasure .^  In 
Hall  V.  Wisconsin  the  legislature  provided  for  a  geological 
survey  of  the  State,  and  authorized  the  governor  to  carry  it 
into  effect  by  engaging  the  services  of  three  commissioners, 
who  were  to  serve  for  two  years  at  the  rate  of  four  thousand 
dollars  per  annum,  and  not  to  be  removable  except  for  incom- 
petency or  neglect.  The  plaintiff  was  employed  under  this 
statute,  and  it  was  held  that  there  was  a  contract  that  bound 
both  parties,  and  could  not  be  rescinded  without  mutual 
consent.  As  the  State  could  not  have  dismissed  the  plaintiff 
while  the  statute  was  in  force,  so  they  could  not  attain  the 
same  end  by  repealing  the  statute,  and  thus  putting  an  end 
to  the  business  for  which  he  had  been  engaged. 

Although  thd  grant  of  a  license  for  a  valuable  considera- 
tion is  presumably  irrevocable,  or,  in  other  words,  a  contract 
that  the  grantor  will  not  recall  the  power  which  he  has  con- 
ferred, the  circumstances  may  nevertheless  exclude  this  in- 
ference and  show  that  the  grant  is  subject  to  an  implied 
condition  which  may  render  it  inoperative.  The  grant  of  a 
pew  in  perpetuity,  or  of  a  burial-lot  in  a  cemetery  attached 
to  a  church,  is  within  this  principle,  and  simply  entitles  the 
grantee  to  a  usufructuary  right  so  long  as  the  church  is  em- 
ployed as  a  place  for  religious  worship,  or  the  cemetery  can 
properly  be  used  for  interments.  If  the  edifice  becomes  use- 
less by  dilapidation,  or  is  destroyed  by  fire  or  other  casualt}'', 
the  right  of  the  pew-owner  is  gone ;  and  it  has  been  declared 
that  a  "pew  right"  is  not  of  such  a  character  as  to  preclude 
a  sale  of  the  church  edifice  either  by  private  contract  or  by 

1  United  States  v.  Hartwell,  6  Wallace,  385  ;  Hall  v.  Wisconsin, 
103  U.  S.  5;  see  King  v.  Hunter,  65  N.  C.  603;  Van  v.  Pepkin,  77  Id. 
408. 

2  United  States  r.- Maurice,  2  Brock,  96. 
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judicial  process.^  So  the  purchase  of  a  church  vault,  or  of 
the  right  of  sepulture  belonging  to  a  religious  society,  does 
not,  agreeably  to  many  authorities,  give  a  title  to  the  heirs  or 
executors  of  the  buyer,  or  preclude  the  sale  of  the  premises 
and  the  removal  of  the  remains  with  the  decency  and  respect 
for  the  feelings  of  the  survivors  which  humanity  and  the 
common  law  require.^ 

Whatever  the  rule  may  be  between  a  cemetery  company  and 
the  persons  to  wliom  they  have  sold  burial-lots,  there  can  be 
no  doubt  that  the  State  may,  by  virtue  of  the  police  power, 
forbid  interment  within  the  limits  of  a  city  or  in  any  place 
where  it  will  be  injurious  to  the  public  health,  and  that  a 
law  passed  for  that  end  will  be  obligatory  both  on  the  com- 
pany and  its  grantees.  In  The  Brick  Church  v.  New  York,^ 
the  city  of  New  York  conveyed  a  piece  of  ground  to  a  relig- 
ious society  for  burial  purposes,  with  a  covenant  for  quiet  en- 
joyment ;  and  an  act  prohibiting  future  interments  was  held 
to  be  a  defence  to  a  suit  for  the  breach  of  the  covenant. 
The  act  rescinded  without  impairing  the  obligation  of  the 
contract,  because  it  was  a  legitimate  exercise  of  the  police 
power,  and  the  covenantor  could  not  be  bound  to  do  what 
the  law  prohibited.  The  case  of  Coates  v.  The  Mayor  of  New 
York*  is  to  the  same  effect;  and  it  has  been  held  to  follow 
that  the  legislature  may  proceed  a  step  further,  and  not  only 
vacate  the  burying  ground  as  such,  and  order  the  removal  of 
the  bodies,  but  authorize  a  sale  of  the  premises,  and  direct 
that  the  proceeds  shall,  after  compensating  the  holders  of  the 
lots,  be  distributed  among  the  stockholders  or  other  persons 
owning  or  entitled  to  the  fee.  ^ 

1  The  Church  v.  Wells,  24  Pa.  249;  Kincaid's  Appeal,  66  Pa.  411. 

2  See  Kincaid's  Appeal,  66  Pa.  411 ;  Richards  v.  The  Church,  32  Barb. 
42;  Wiudt  v.  The  Reformed  Church,  4  Sanford  Ch.  471;  The  King  v. 
Lind,  2  Term,  733. 

8  5  Cowen,  538. 
4  7  Cowen,  585. 
6  Kincaid's  Appeal,  66  Pa.  411. 
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